G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Environment and Conservation

DIVISION: Remediation

SUBJECT: List of Inactive Hazardous Substance Sites
STATUTORY AUTHORITY: Inactive Hazardous Substance Sites are promulgated

under the authority of Tennessee Code Annotated
Sections 68-212-206(e) and 68-212-215(e).

EFFECTIVE DATES: August 18, 2018, through June 30, 2017

FISCAL IMPACT: Adding this site to the List of Inactive Hazardous
Substance Sites will allow expenditures from the
Hazardous Waste Remedial Action fund for investigation,
evaluation, and clean-up of the site. All state funds spent
for activities at the site will be reimbursed by the
Environmental Protection Agency (EPA)} either fully or up
to ninety percent (80%), depending on the activity. Under
the authority of Tennessee Code Annotated Section 68-
212-207, the Commissioner may recover costs from liable
parties; however, in this instance, no financially-able liable
parly is available,

STAFF RULE ABSTRACT: This rulemaking hearing rule adds the Walker Machine
Products site located at 459 Washington Street in
Collierville, Shelby County, Tennessee, to the list of
inactive hazardous substance sites. This site was used to
produce automated machine screw products, beginning in
1953, until it ceased operations in 2002. Walker Machine
Products used chlorinated solvents for cleaning and
degreasing their finished products. Soil, surface water,
groundwater, and air pathway investigations have
determined that the site has been contaminated with
chlorinated solvents. The groundwater contaminant plume
is impacting Collierville's Water Plant #1, located about
one-half (1/2) mile away. The property is currently being
used by the Langley Wire Cloth Company, which is not the
source of the contamination at the site.




In Aprit 2014, the EPA added this site to the National
Priority List. In order to complete the necessary remedial
actions on the site, and to meet our statutory obligation to
update the state’s inactive hazardous substance site list,
the rulemaking updates Rule 0400-15-01-.13 List of
Inactive Hazardous Substance Sites by adding the Walker
Machine Products site to the list of inactive hazardous
substance sites.



Public Hearing Comments

Cne copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall inciude only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
accepiable.

There were no comments received during the public comment period.



Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

(1

(3)

(4)

(6)

The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule.

There are no small businesses impacted by this rulemaking.

The prejecied reporiing, recordkeeping, and other adminisirative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.

There are no small businesses impacted by this rulemaking, therefore there are no reporting,
recordkeeping, and other administrative costs.

A statement of the probable effect on impacted small businesses and consumers.

There will be no impact on small businesses.

A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means
might be less burdensome te small business.

No alternatives are available to achieve the purpose of this rulemaking

A comparison of the proposed rule with any federal or state counterparis.

The federal counterpart, which placed the site on the federal National Pricrities List (NPL) is 40 CFR Part
300 — National Oil and Hazardous Substances Pollution Contingency Plan, Table 1-General Superfund

Section. The Depariment concurred in EPA’s addition of this site to the NPL.

TDEC's proposed rule amendment will place the site in a similar status by placing it on the State’s list of
inactive hazardous substance sites.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

There is no effect since this rulemaking does not impact small businesses.



Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the ruies or regulation, whether
the rule or requlation may have a projected impact on local governments.” (See Public Chapter Number 1070
{http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The Department does not anticipate an impact on local governments from this rulemaking.
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Pursuant to Tenn. Code Ann. § 4-5-228, any new fee of fee increase promulgated by state agency rule shall take effect on July 1, following
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Rule Number Rule Title

| 0400-15-01-.13 | List of Inactive Hazardous Substance Sites




(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http://state.tn.us/sos/rules/1364/1360.him)

Amendment

0400-15-01
Hazardous Substance Remedial Action

Rule 0400-15-01-.13 List of Inactive Hazardous Substance Sites is amended by adding the following site to the
list, such addition being made in @ manner so that the entire list remains in numerical order.

0400-15-01-.13 List of Inactive Hazardous Substance Sites.

Promulgated List

SITE NUMBER SITE NAME
ANDERSON (01)
01504 D.0.E Oak Ridge
Oak Ridge, TN
01579 Dupont Smith/Atomic City
: Oak Ridge, TN
01580 Anderson County Landfill
Clinton, TN
SITE NUMBER SITE NAME
BLOUNT (05)
05501 Aluminum Co. of America
Alcoa, TN
05503 Aluminum Co. of America
Alcoca, TN
SITE NUMBER SITE NAME
BRADLEY (06)
06505 Duracell inc.
Cleveland, TN
SITE NUMBER SITE NAME
CARTER (10)
10502 American Bemberg Plant
Elizabethtown, TN
10508 Old Bemberg Bldg.
. Elizabethtown, TN
SITE NUMBER SITE NAME
COCKE {15)
15504 Arapahoe/Rock Hill Labs
Newport, TN
15505 Newport Dump



Newport, TN

15508 Wall Tube and Metal
Newport, TN
SITE NUMBER SITE NAME

DAVIDSON (19)

19511 Stauffer Chemical

Nashville, TN
19524 Municipal Landfill

Nashville, TN
SITE NUMBER SITE NAME

FAYETTE (24)

24501 Ross Metals

Rossville, TN

SITE NUMBER SITE NAME

FRANKLIN (26)

26501 AEDC
Arnold Air Force Station, TN
SITE NUMBER SITE NAME
GIBSON (27)
27512 ITT Telecommunications
. Milan, TN
SITE NUMBER SITE NAME
HAMBLEN (32)
32506 BASF/Stauffer Chemical Co.
Morristown, TN
32514 Old Morristown-Hamblen Co. Landfill .
Morristown, TN
32517 Nebieit Road Dump
Morristown, TN
32518 Pine Brook Road Dumb
Morristown, TN
SITE NUMBER SITE NAME
HAMILTON (33)
33527 Velsicol/Residue Hili
Chattanooga, TN
33540 Montague Park
Chattanooga, TN
33543 Hamill Road Dump #3
Chattanocga, TN
33547 Chattanooga Coke

Chattanooga, TN



33550 ' North Hawthorne Dump
Chattanooga, TN

33557 USVAAP
Chattanooga, TN
33584 Chattancoga Creek
Chattanooga, TN
33586 Mor-Flo Industries, Inc.
Chattancoga, TN
33618 Morningside Chemicals
Chattancoga, TN
33620 National Microdynamics {Lutex Chemical)
Chattanooga, TN )
33635 Tennessee Transformer
Chattanooga, TN
33660 Electro-Lite Batiery
Chattanooga, TN
SITE NUMBER SITE NAME
HARDEMAN (35)
35506 Velsicol Chemical
Toone, TN
SITE NUMBER SITE NAME
HENRY (40)
40506 Henry County Boneyard
Paris, TN
SITE NUMBER SITE NAME
HICKMAN (41)
41504 Wrigley Charcoal
Wrigley, TN
SITE NUMBER SITE NAME
JEFFERSON (45)
45503 ' Hodgson, Hollis
Jefferson City, TN
SITE NUMBER SITE NAME
KNOX {47)
47514 Witherspoon Landfif
Knoxville, TN
47518 ) Badgett Road Landfill
Knoxville, TN
47521 Southern Rail/Coster Shop
Knoxville, TN
47523 Foote Mineral/Cas Walker (Dante)
Knoxville, TN
47530 Screen Art, Inc.
Knoxville, TN
47541 Witherspoon Recycling



47545
47547
47558

47573
SITE NUMBER

50502
50505

50509
SITE NUMBER

53502

53503

SITE NUMBER

57508
57510

57517

SITE NUMBER

58502

SITE NUMBER

50502

59503

Knoxville, TN

Sanitary Laundry & Dry Cleaning
Knoxville, TN

Roscoe Fields Property
Knoxville, TN

Smokey Mountain Smelters
Knoxvilie, TN

Dixie Barrel & Drum Co.
Knoxville, TN

SITE NAME
LAWRENCE (50)

Murray-Ohio Landfill
Lawrenceburg, TN

Lawrenceburg Horseshoe Bend
Lawrenceburg, TN

Former Murray Ohio Plant
Lawrenceburg, TN

SITE NAME
LCUDON (53)
Greenback Industries
Greenback, TN

Lenoir City Car Works
Lenoir City, TN

SITE NAME
MADISON (57)
American Creosote Works
Jackson, TN
Porter Cable
Jackson, TN
Boone Dry Cleaners
Jackson, TN
SITE NAME
MARION (58)

North American Environmental
Whitwell, TN

SITE NAME
MARSHALL (59)
Heil Quaker Corp.
Lewisburg, TN

Lewisburg Dump
Lewisburg, TN
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SITE NUMBER

60501

60534

SITE NUMBER

62505

SITE NUMBER

70502

SITE NUMBER

71502

SITE NUMBER

73504

73506

73512

SITE NUMBER

755622

SITE NUMBER

79503

79517

79518

SITE NAME
MAURY (60)
Stauffer Chemical Co.
Mt. Pieasant, TN
Monsanto
Columbia, TN
SITE NAME
MONROE (62)

Red Ridge Landfill
Madisonville, TN

SITE NAME
POLK (70)

Apache Blast
Copperhill, TN

SITE NAME
PUTNAM (71) .

Putnam County Landfill
Cookeville, TN

SITE NAME
ROANE (73)

Roane Alloys
Rockwood, TN

Rockwood Iron & Metal
Rockwood, TN

Joyner Scrap Yard
Rockwood, TN

SITE NAME
RUTHERFORD {75)
Old Murfreesboro City Dump
Murfreesboro, TN
SITE NAME
SHELBY (79)
Arlington Blending
Arlington, TN
Bellevue Avenue Landfill
Memphis, TN

Cypress Creek
Memphis, TN

11



79525 International Harvester

. Memphis, TN
79536 W. R. Grace & Co.
Memphis, TN
78549 Chickasaw Ordinance Works
Memphis, TN
79552 Carrier Corporation
' Collierville, TN
79561 Nilok Chemical Company
Memphis, TN
79569 Chapman Chemical Co.
Memphis, TN
79582 Diesel Recon Co.
Memphis, TN
79598 North Hollywood Dump
Memphis, TN _
79604 Memphis Public Works/Jackson Pits
Memphis, TN
79676 Smalley-Piper
Collierville, TN
79742 Pulvair Corporation
Milington, TN
79758 Old Osmose Chemical
Memphis, TN
79781 John Little/Drum
Memphis, TN
79798 61 industrial Park Site
Memphis, TN ,
79799 Tennessee Air National Guard
Memphis, TN
79800 Creotox Chemical Company
Memphis, TN
79805 : Fiberfine of Memphis
: Memphis, TN
79843 Warfield Place/Pulvair
_ Memphis, TN
79845 Walker Machine Products
Collierville, TN
SITE NUMBER SITE NAME

SULLIVAN (82)

82514 Sperry/Unisys
Bristol, TN
82516 _ Earhart
Bristol, TN
SITE NUMBER SITE NAME
UNICOI (86)
86501 Bumpass Cove Landfill
Embreeville, TN
86502 Bumpass Cove — Fowler
Erwin, TN
86505 Morrell Electric, Inc.
Erwin, TN
SITE NUMBER SITE NAME
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WARREN (89)

89504 Century Electric Facility
McMinnville, TN
SITE NUMBER SITE NAME

WASHINGTON (90)

90510 Cash Hollow Dump
Johnson City, TN
SITE NUMBER SITE NAME
WAYNE (91)
91501 Mallory Capacitor Co.
Waynesboro, TN
91502 Wayneshboro City Dump
~ Waynesboro, TN
SITE NUMBER SITE NAME
WILSON {95)
95501 TRW/Ross Gear Division
Lebanon, TN

Authority: T.C.A. §§ 68-212-201 et seq. and 4-5-201 et seq.
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* If a roli-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye | No Abstain | Absent | Signature
(if required)

Marty Calloway X

{Petroleum Business with at least 15 Underground

Storage Tanks)

Stacey Cothran X

(Solid/Hazardous Waste Management Industry)

Kenneth L. Donaldson X

{Municipal Government)

Dr. George Hyfantis, Jr. X

{Institution of Higher Learning)

Bhag Kanwar

(Single Facility with less than 5 Underground Storage
Tanks)

Alan M. Leiserson

Environmental Interests

Jared L. Lynn

{(Manufacturing experienced with Solid/Hazardous Waste)
David Martin

{Working in a field related to Agriculiure)

Beverly Philpot

(Manufacturing experienced with Underground Storage
Tanks/Hazardous Materials)

DeAnne Redman X
(Petroleum Management Business)
Mayor A. Franklin Smith, Il X
{County Government)
Mark Williams X
(Small Generator of Solid/Hazardous Materials
representing Automotive Interests)

X X X X

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Underground Storage Tanks and Solid Waste Disposal Confrol Board on 02/03/2016, and is in compliance
with the provisions of T.C.A. § 4-5-222.

} further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 09/69/15

Rulemaking Hearing(s} Conducted on: (add more dates). 11/18/15

Date: Februyary 3, 2016

ts=s;;,,,r

IEYEER
Latd 4.,;{

- %QL L (ﬁ Signature: S

s J STATE mﬁ%\ 5 Name of Officer: _Stacey Cothran
: (@I~ w T
¢ rE“Ni\fF”&SFE - Title of Officer: Chair

jont] °p N'— AF}} : 5

", PUBLIC fge» o

. “()51: vecoe® <& Subscribed and sworn to before me on:

A.“‘m’f f [‘CL N"\\k “9,
‘‘‘‘‘‘‘ Notary Public Signature:

My commission expires on:
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Ruies of the Board of Underground Storage Tanks and Solid Waste Disposal Control Board
Chapter 0400-15-01 Hazardous Substance Remedial Action
Rule 0400-15-01-.13 List of Inactive Hazardous Substance Sites

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Sfatery 1ii
Attorney General and Reporter

5/rg)ro1b
 a—

Date

Depariment of State Use Only

Filed with the Department of State on:

Effective on:

Tre Hargett
Secretary of State
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DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

G.0.C. STAFF RULE ABSTRACT

Comptroller of the Treasury
Utility Management Review Board

Basic Procedural Guidelines for the Utility Management
Review Board's Administrative Processes

Tennessee Code Annotated, Sections 7-82-702, and 7-8-
702 — 7-82-709

August 18, 2016, through June 30, 2017
Minimal

This proposed rule provides basic procedural guidelines for
the Utility Management Review Board's (UMRB)
administrative processes. The rule changes previous
UMRB regulations by removing all provisions that
duplicated state law, streamlining the regulatory
procedures section, and clarifying the provisions related to
board member conflicts of interest.
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Reguiatory Flexibiiity Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(2) and T.C.A. § 4-5-203(a), all agencies shall conduct a review of whether a proposed rute or rule
affects small businesses.

Not applicable—the regulation of small business enterprises is not within the scope of the UMRB’s statutory
authority.

17



Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp://state.in. us/scs/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The estimated fiscal impact on state and local government revenues and expenditures is minimal: the rule is
merely a simplified version of the UMRB's prior rule.
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Proposed Rule(s) Filing Form

Proposed rules are submitted pirsuant fo Tenn. Code Ann, §§ 4-5-202, 4-5-207, and 4-5-229 in lieu of a rilemaking hearing. Itis the intent of
the Agency fo promulgate these rules without a rulemaking hearing unless a petition requesting such hearing is filed within ninely (90} days of
the filing of the proposed rule with the Secretary of State. To be effective, the petition must be filed with the Adency and be signed by ten (10)
persons who will be affected by the amendments, or submitted by a municipality which will be affected by the amendments, or an association
of ten (10) or more members, or any standing committee of the General Assembly. The agency shall forward such petition fo the Secretary of
State.

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by stafe agency rule shall take effect on July 1, following
the expiration of the ninety (90) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and fo subsequent rulss that make permanent such emergency
rules, as amended during the rulemaking process. in addition, this section shall not apply to state agencies that did not, during the preceding
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121(b).

~ Agency/Board/Commission: Comptroller of the Treasury
Division: = Utility Management Review Board
_Contact Person: John Greer/Betsy Knotts , S
Address:  Suite 1700, James K. Polk Building, 505 Deaderick Street o
 Zip: 37243 T
Phone:  {615) 401-7879; (615) 401-7954
Email: John.Greer@cot.tn.gov Betsy. Knotts@cot.tn.gov 1

Revision Type {check all that apply):
Amendment

Rule{s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title o
1715-01 Utility Management Review Board ~ |
Rute Number Rule Title
1715-01-01 | Purpose, Scope, and Applicabiity
1716-01-.02 Definitions
- 1715-01-03 Utility Management Review Board: Composition, Conflict of Interest
1715- 01 04 Powers, Duties and Authonty
1715-01-.05 "\ Procedures for Addressing Financially Distressed Utl!lty Districis, Consolidation,
. Complaints and Water Loss
1715-01-06 Appeals
‘Chapter Number | Chapter Title o
‘RuleNumber  [RuleTitle i o
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RULES
OF
COMPTROLLER OF THE TREASURY

CHAPTER 1715-01
UTILITY MANAGEMENT REVIEWBOARD

TABLE OF CONTENTS
17150161 Purpose;-Scope-and-Applicability 1715-01-.05 Procedures for Addressing Financially
1715-01-.020% Definitions _ Distressed-Utility Districts, Consolidation;
7150407 Usility M Review B : - o \Aator L
Composition-Cenflict-ef-Interest 1715-01-.6803 Appeals Regulatory Propedures

1715-01-.0402 Powers, Duties and Authority

1715-01-.0201 DEFINITIONS.

(1) As used in these regulations:

" "
?

{a) “Board” means the Utility Management ReviewBoard.
(b) “Chair” means the Comptroller’s designee.

(c) “Comptroiler” means the Comptroller of the Treasury, or hisdesignee.

T 2 ¥ B 2

(d} “Counsel” means an attorney from the Comptroller’s Office.

6 {e) "staff” means any person or persons under the control and direction of
the Comptroller.

i .y - «un
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1715-01-.0402 POWERS, DUTIES AND AUTHORITY.

22



23



24



25



(1) Terms; expenses

{a) Board members shall be appointed to four-year terms.

(b} If a successor is not appointed before the end of a Board member's four-year
term, the Board member shall continue to serve until a successor is appointed or
until the Board member is reappointed,

{c) Appointments fo succeed a Board member who is unable to serve a full-term
shall be for the remainder of that term.

(d) Board members shall serve without compensation, but shall be eligible for
reimbursement for travel expenses in accordance with the provisions of the
comprehensive travel regulations as promuigated by the Department of Finance
and Administration and approved by the Attorney General and Reporter.

{2) Meetings
(a) The Board shall exercise its powers only at public meetings.
(b) The Board shall hold at least two meetings each calendar year.

(c) The Board may hold special meetings.

(d) Special meetings shall be called by the Chair or by any two Board members.
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{e) For any calendar year, the Board by resolution may set a regular meeting
schedule.

(3) Quorum

{a) A majority of the Board constifutes a quorum.

(b} A majority of the Board members present and voting shall be required for formal
action of the Board; for purposes of determining whether a Board member is
voting, any member who has been determined by Counsel o have a conflict of
interest or an appearance of impropriety must be excluded.

(4) Coniticts of interest; appearances of impropriety

(a2) Board members shall file annual written disclosures of financial interests and
other direct and indirect conflicts of interest with Staff {0 be maintained in
accordance with applicable records retention policy and open to the public in
accordance with Comptroller policy and state law.

(b} Board members are not authorized to participate in the discussion of or {o vote
on matters involving entities in which the Board member has a financial inierest,
with which the Board member has a conflict of interest, with which the Board
member has a confract of employment, or if there is any appearance of
impropriety as determined by Counsel.

{c) Ateach Board meeting, Counsel shall state the following on the record;

1. The Board was created to act for the public welfare and in furtherance of
the legislature’s intent that utility systems be operated as self-sufficient
enterprises.

2. Board members are not authorized to participate in the discussion of or
to vote on matters involving entities in which the Board member has a
financial interest, with which the Board member has a conflict of interest,
with which the Board member has a contract of employment, or if there
is any appearance of impropriety.

(5) Records
(a) Staff shalt keep complete and accurate records of Board meetings.

(b) Board records will be located in the office of the Comptroller and will be open to
the public in accordance with Comptroller policy and state law.

{6} Guidelines

(a) The Board may annually delegate certain duties to Staff related to researching,
drafting, and updating Board guidelines and other educationai materials.

{b) The Board may annually review, amend, and endorse by formal action the
following:

1. A non-revenue water percentage and validity score that provide
parameters for water loss referrals and any related Board guidelines or
educational materials. ‘
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2. Alist of certain factors that are used by the Board when evaluating the
reasonableness of rate structures and any related Board guidelines or
educational materials.

3. Alist of model utility system policies and any related Board guidelines or
educational materials.

4. A priority list of commissioner training topics and any related Board
guidelines or educational materials.

1715-01-.03 Regulatory Procedures

(1) Formal Review

(a)

(c)

(d)

When an entity is referred by operation of statute to the Board for any reason,
including, but not limited to financial distress, Comptroller investigafion, or
excessive water loss, the entity will undergo a formal review by Staff and the
Board.

In preparation for the Board's formal review, Staff may request and review
documents of the entity and speak with officiais and staff of the entity. Staff shall
gather as much verifiable information as possible about the circumstances
leading to the referral and summarize that information, as well as remedial steps
taken by the entity for the Board; Staff must be able to provide backup
documentation for all statemenis made in any case summary.

The Board shall review Staff's case summary at a public meeting, request any
backup documentation, and decide what the entity must do to correct any issues
if the Board decides satisfactory remedial actions have not been taken by the
enfity. Counsel shall document the Board's direction(s) in the form of a Board
order, letter, or memorandum. The order or similar document shall require the
entify to update the Board in writing by a date certain ptior to formal release from
Board oversight. The Board's direction(s) must be met before it releases the
entity from Board oversight.

Upon satisfactory compliance with the direction(s) of the Board, the Board shall
instruct Staff to close the review and inform the entity of its changed status.

(2) Board Investigation

(a)

(b)

{c)

(e)

In certain circumstances, including, but not limited to, when an entity has been
referred by operation of statute to the Board for two or more years consecutively,
the Board may request Staff to perform an investigation of an entity’s financial,
technical, and managerial capacity.

Staff may request and review documents, speak with officials and staff of the
entity, and attend entity meetings. .

At the conclusion of the investigation, Staff shall summarize its findings and
recommendations in a draft report to the Board.

The Board shall review and amend as necessary the draft report at a public
meeting and decide what the entity must do to remedy any issues. The Board
shall then direct Counsel to enter it into an order. The order shall require the
entity to update the Board in writing by a date certain as a condition for formal
release from Board oversight and the investigation.

At the appropriate time, the Board shall direct Staff to close the investigation
formally and inform the entity of its changed status.
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(3) Informal Hearing

(a) Counsel shall review every customer request for an informal hearing in order to
assess whether the matter falls within the legal jurisdiction of the Board.

(b) Upon confirmation of jurisdiction, Counsel shall prepare the matter for informal
hearing by requesting evidence from both parties, including, but not limited to,
minutes, transcripts, policies, rules, cost of service, and other related
documentation.

{c) Both parties shall have an opportunity to be heard at the informal hearing.

(d) After reviewing the evidence, the Board shall direct Counsel to enter an order
memorializing the Board’s reasoning and conciusion(s). :

{4y Contested Case

(a) In the event of customers petitioning the Board to initiate a contested case
hearing, Staff shall verify the signatures on the petition and prepare a Staff
recommendation to the Board.

{b) At a public meeting, the Board shall review the Staff recommendation and, if
appropriate, the Board shall take formal action to initiate a contested case
hearing. The Board shall direct Staff and Counsel accordingly to ensure that the
case is handled in an efficient manner.

(c) AH contested cases before the Board shall be conducted pursuant to the Rules
of Procedure for Contested Cases as compiled at Chapter 1360-04-01.

(5) Litigation

(a) Within the parameters of state law, as confirmed by Counsel, the Board may
initiate legal proceedings against noncompliant entities.

{b) The Board shall exhaust all statutorily authorized administrative procedures
before initiating any formal legal proceedings.

{c) In ali matters involving formal litigation, the Board shall engage the Attorney
General and Reporter.
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member | Aye No Abstain Absent Signature
{if required)

Ann Butterworth
Tom Moss

Jim Hunter
Kevin Botts

Tim Pelham
Bruce Giles
Jason West
Rebecca Hunter
Pat Riley

HKHEXXX XX XX

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
(board/comm:ss:on/other authority) on _ 12/03/2015 (date as mm/dd/yyyy), and is in_compliance with the
provisions of T.C.A. § 4-5-222. The Secretary of State is hereby instructed that, in the absence of a petition for
proposed rules being filed under the conditions set out herein and in the locations described, he is to treat the

proposed rules as being placed on file in his office as rules at the expiration of ninety {90) days of the filing of the
proposed rule with the Secretary of State.

Date: Oﬁj@ﬂi’/miw

- Signature: x/g;m \/Mﬁmm%
\\\*‘g’gﬁﬁgﬂf

§§ o5 @? ), Name of Officer: AnL V. Butterworth
§ ; éﬁggﬁ;;& % Title of Officer: _Chair of the Utility Management Review Board
ERR zxe@mﬁ\f i g
4%@‘2?;:::“;\@ % Subscribed and sworn to before me on; Q 5/ O @/’/ ZD
%’égg;jﬁé;g ,?g%t’"’% Notary Public Signature: * ,57;’ ,{M MA/L

My commission expires on: @%} 0% { 701 %

All proposed rules provided for herein have been examined by the Attorney General and Reporier of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annoctated, Title 4, Chapter 5.
d?ébéw . Skt @

Herbert H. Slgfefy Tl
Attorney General and Reporter

g;ﬂg/um

Date

Filed with the Department of State on: S} 50!
i

Effective on: ¥ \g VR

Tre Hargeit
Secretary of State
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DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

G.0.C. STAFF RULE ABSTRACT

Department of Commerce and Insurance
Division of Fire Prevention

Minimum Building Construction Safety Standards for Fire
Prevention and Protection in Tennessee

Tennessee Code Annotated, Section 68-120-101
August 4, 20186 through June 30, 2017
Minimal

This rulemaking hearing rule includes amendments to
Tenn. Comp. R. & Regs. 0780-02-02 that will update the
minimum statewide building construction safety standards
for fire prevention, fire protection, and building construction
safety in Tennessee. The amendments to Tenn. Comp. R.
& Regs. 0780-02-02-.01 replace the 2006 edition of the
international Building Code (IBC) with the 2012 edition of
the IBC. The amendments will adopt the 2012 editions of
the fuel gas, plumbing, property maintenance, existing
building, energy, mechanical standards, and the
international Fire Code (IFC). For state buildings,
educational occupancies, and any other occupancy
requiring an inspection by the state fire marshal for initial
licensure, NFPA 101 Life Safety Code, 2012 edition,
published by the National Fire Protection Association
(NFPA) is adopted. The amendments provide for
exceptions to the newly adopted standards to avoid
duplication and conflicts with other applicable statutes and
rules,
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule wili be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

Prior to the public hearing on August 19, 2015, regarding the adoption of amendments fo Tenn. Comp. R. & Regs.
0780-02-02 Codes and Standards, one written comment was received from Mr. Dan Johnson with the East
Tennessee Chapter of the Tennessee Building Officials Association (TBOA). Mr. Johnson's comment addressed
concern of the proposed rules and the application of the standards adopted herein regarding accessibility
requirements adopted by the state fire marshal and local jurisdictions. Chris Bainbridge, Director of Codes
Enforcement for the Division of Fire Prevention responded on behalf of the agency that the proposed rules will not
impact the existing state accessibility standard, which is currently the 2010 ADA standard, and local jurisdictions
have the authority to adopt and enforce national standards independently. Mr. Johnson alsc made a verbal
statement at the public hearing, to accompany his previcusly submitted written comment, in support of adoption of
the proposed rules.

At the public rulemaking hearing, multiple oral comments and statements were made by persons in attendance.
Mr. Steve Mills with the city of Hendersonville and the TBOA and Mr. Dwayne Hicks with the TBOA made
statements in support of adopting the proposed amendments and the 2012 editions of the International Code
Council {ICC) published codes and standards. Mr. John Finch representing the Association of General
Contractors spoke in support of the proposed amendments. Mr. Mark Roberts with the International Code
Council (ICC) issued a statement in support of adoption of the 2012 editions of the published codes for
commercial buildings. Mr. Eddie Phillips past president of the Tennessee Fire Chiefs Association spoke in
support of adopting the published rules. Mr. John Househclder, building official with the town of Farragut, also
spoke in support of adopting the published rules and the family of international codes published by ICC.

Mr. Jim Pillow, a West Tennessee Building Inspector, made several comments regarding the proposed
amendments. Mr. Pillow spoke in support of the rule regarding prohibition against retroactive enforcement of
codes. However, Mr. Pillow was not in support of adoption of the International Conservation Energy Code (IECC)
in particular for apartment buildings. Mr. Pillow was also not in support of the state fire marshal adopting the
specifically referenced standards for mechanical and plumbing. Mr. Pillow aiso requested that the agency add a
provision in the ruies that local jurisdictions (municipalities and counties) will not be required to enforce any code
or standard provision that the state fire marshal is not enforcing as well.

Director Bainbridge responded that the agency is required to adopt the 2012 edition of the IECC as a condition for
receiving federal funds through the American Recovery and Reinvestment Act (ARRA). Director Bainbridge also
pointed out that the agency was sensitive to such issues and that some provisions of the 2012 edition of the IECC
in regards to certain facilities and structures were specifically not adopted due to concerns previously expressed
to the state fire marshal by various contractors and building desighers.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior fo initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3} and T.C.A. § 4-5-202(a}, all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

1. Types and estimated number of small businesses directly affected:

Smal businesses involved in the construction of commercial buildings will be affected by the promulgation of
these rules.

2. Projected reporting, recordkeeping, and other administrative costs:

There is no foreseeable alteration in existing reporting or recordkeeping utilized by small businesses that will
result from the promuigation of these rules. ,

3. Probable effect on small businesses;

Small businesses involved in the construction of commercial buildings will be affected by the promulgation of
these rules.

4. Less burdensome, infrusive, or costly alternative methods:

The amended rules are not anticipated to impact small businesses more significantly than the current rules
provide. There has not been a less burdensome, intrusive or costly alternative method identified or
recommended for use.

5. Comparison with federal and state counterparts:

There are no federal counterparts to the rule. A majority of local exempt jurisdictions in the state have adopted
the same codes proposed under the rules, which will establish the state minimum standard for the construction of
commercial buildings.

6. Effect of possible exemption of small businesses:

There are no possible exemptions for small businesses to the requirements confained in the proposed rules.
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Impact on Local Governments
Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether

the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
{http://state.tn.us/sos/acts/106/pub/pci070.pdf) of the 2010 Session of the General Assembly)

These amended rules are projected to impact local governments.
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RULES
OF
TENNESSEE DEPARTMENT OF COMMERCE AND INSURANCE
DIVISION OF FIRE PREVENTION

CHAPTER 0780-02-02

CODES AND STANDARDS
TABLE OF CONTENTS
0780-02-02-.01 Adoption by Reference 0780-02-02-.04 Conflicis
0780-02-02-02 Application- Repealed 0780-02-02-.05 Local Ordinances

0780-02-02-.03 Retroactive Enforcement

0780-62-02-.01 ADOPTION BY REFERENCE.

{1} Unless otherwise provided by applicable law or the provisions of this chapter. the

required minimum standards for fire prevention, fire protection and building construction
safety in the state of Tennessee shall be those prescribed in the follgwing publications:

(a) International Building Code (IBC), 2012 edition, published by the International Code
Council {ICC), except for:

1.  Chapter 11, Accessibility; and,
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2.  Chapter 34, Section 3411 Accessibility For Existing Buildings:

(b)

The International Fuel Gas Code (IFGC), 2012 edition. published by the

{c)

international Code Council (ICC);

The International Mechanical Code (IMC), 2012 edition, published by the

(d}

International Code Council (ICC);

The International Plumbing Code (IPC), 2012 edition, published by the International

(e}

Code Council (ICC);

{H

The International Property Maintenance Code {(IPMC), 2012 edition, published by
the International Code Council (ICC); .

The International Fire Code (IFC), 2012 edition, published by the International Code

()

Council (ICC):

The International Energy Conservation Code (IECC), 2012 edition, published by the

International Code Council (ICC). except that the provisions of the International
Energy Conservation Code, 2006 edition, shall apply to the following occupancy
classifications as defined by the International Building Code ({IBC), 2012 edition:

1. Moderate-hazard factory industrial, Group F-1;

2. Low-hazard factory industrial, Group F-2;

3. Moderate-hazard sitorage, Group S-1; and,

4. Low-hazard storage, Group S-2;

(h)

The International Existing Building Code {IEBC). 2012 edition, published by the

(@)

International Code Council (ICC);

For state buildings, educational occupancies and any other occupancy requiring an

(0

inspection by the state fire marshal for initial licensure, NFPA 101 Life Safety Code,
2012 edition, published by the National Fire Protection Association (NFPA); and,

No provision of the preceding cited publications shall be adopted that conflicts with:

1. The installation and service standards of portable fire extinguishers and fixed

fire extinguisher systems in Tenn. Comp. R. & Regs. 0780-02-14-.02; and.

2. The standards for engaging in the liguefied petroleum gas business_in_Tenn.

Comp. R. & Regs. 0780-02-17-.02.

(2} Paragraph (1) of this rule shall not be construed as adepting any provision of the

cited publications which establishes:

(a) an optional or recommended, rather than mandatory, standard or practice; of,

(b} any agency, procedure, fees or penalties for administration or enforcement

purposes inconsistent with the statute or rules.

l Authority: T.C.A. §§ 68-120-101; and 68-120-10Ha}-and {e},-68-102-113,-and-88-102-113(a)-and-{e).

| 0780-02-02-.02- ARPLICATION. Repealed.
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Authority:

0780-02-02-.03 RETROACTIVE ENFORCEMENT.

Any existing building which conformed to the standards legally effective at the time of its construction shall
not be subiect to the standards adopted by reference in Tenn. Comp. R. & Regs. mule0780-02-02-.01,
unless the nonconformity of the building to such standards poses a serious life safety hazard. However,
any construction as defined in Tenn. Comp. R. & Regs. rule-0780-02-03-.01 undertaken after the effective
date of this chapter shall be in compliance with the standards adopted by reference in_Tenn. Comp. R. &
Regs. rale-0780-02-02-.01,

Authority: T.C.A. §§532443,68-102-1
68-120-101 and 68-120-102.

382 68-102, 113,

0780-02-02-.04 CONFLICTS.

(1) In the event of a conflict or inconsistency befween the standards cedes-adopted by reference
in Tenn. Comp. R. & Regs. rule-0780-02-02-.01:

{a) the provisions of the International Building Code (IBC) shail prevail if such conflict or
inconsistency relates to building height, building area restrictions or construction type;

(b)  the provisions of the Tennessee Public Building Accessibility Act, T.C.A. § 68-120-201,
et seq., shali prevail if such conflict or inconsistency relates to accessibility; and,

(¢} the more siringent-cede provision shall prevail in all other cases.

{2) In the event of a conflict or inconsistency between either standard cede-adopted by reference
in rale—Tenn. Comp. R. & Regs. 0780-02-02-.01 and Ghapter0780-02-01 (Electrical
Instaliations)-ef the Rules-and-Regulations-of the-Siate-of Tennessee, the provisions of
ChapterTenn. Comp. R. & Regs. 0780-02-01 (Electrical Installations) shall  contrelprevail.

(3) Nothing in this rule shall abrogate any right of appeal granted under Tenn.-C.ode-Ann., Title
68, Chapters 102 and 120. ‘

Authority: T. C. A. § 68-102-113 {a}-and{e}-and, 68-120-101{a) and 68-120-106.

0780-02-02-.05 LOCAL ORDINANCES.

Except as provided in Fenn—Code-Ann-1.C.A. § 68-18120-101,_or otherwise approved in writing by the
state fire marshal, no city, county, town, municipal corporation, metropolitan government, or political
subdivision of theis sState of Tennessee shall adopt or enforce any ordinance prescribing less
stringent standards of fire prevention, fire protection, or building construction safety than those
established hereunder._A city, county, town, municipal corporation. metropolitan government, or
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political subdivision of the state of Tennessee that has adopted an edition of a building construction or
fire safety standard within seven (7) vears of the most current published edition shall be deemed to be in
compliance with this chapter.

Authority: T.C.A. §§58-244368-14-113,-68-18-101—and Chapter 857, Public-Actsof 1982. 68-102-113,
68-120-101 and 68-120-1086.
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* |If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No

Abstain Absent Signature

(if required)
Not Applicable

| certify that this is an accurate and complete copy of rulemaking heating rules, lawfully promuigated and adopted

by the _Commissioner of Commerce and Insurance _ {board/commission/ other authority) on ___{ 25/
{mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 06/26/15

Rulemaking Hearing{s) Conducted on: (add more dates). 08/19/2015

Date {/25[7(9

Signature; M Mu Wop%&}

Name of Officer: Mlie Mix McPeak

Title of Officer: Commissioner of Commaerce and Insurance

@ﬁ)@@ ied and sworn to before me on: { ;2"5 /i(p )
Couws
#95e3803%°"

| — .
Notary Public Signature: ,VL,&W %t W
isgion Explres
My commission expires on: 2—// 15 j/d‘g

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
Y%M AF ‘i‘d . éﬁfq w

Herbert H. Siatéry Il
Attorney General and Reporter

J [29/2/6
7

Date
Department of State Use Only

Filed with the Department of State on:

Effective on:

Tre Hargett
Secretary of State
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G.O.C. STAFF RULE ABSTRACT

DEPA_RTEVEENT: Labor and Workferce Development

DIVISION: Bureau of Workers' Compensation

SUBJECT: Case Management Rules

STATUTORY AUTHORITY: Iggnessee Code Annotated, Sections 50-6-122 and 50-6-
EFFECTIVE DATES: August 29, 2016 through June 30, 2017

FISCAL IMPACT: Local governments have the option to accept the

provisions of the workers' compensation laws pursuant to
T.C.A. § 50-6-106(6), but are not required to do so. For
those local governments that do accept the provisions of
the workers' compensation laws, the fiscal impact of the
rule amendments will be minimal as these are largely
procedural rules. The state government is subject to some
provisions of the workers' compensation laws, but not all,
and will not be impacted by these rule amendments.

STAFF RULE ABSTRACT: These rulemaking hearing rules provide changes to the
existing case management rules.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and
include it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are
not acceptable.

PUBLIC COMMENTS AND RESPONSES

Comment: Proposed Rule 0800-02-07-.03 regarding the assignment of a case manager being made within seven
(7) business days for non-catastrophic injuries: this time frame is too short and may not require case management
at all.

Response: The Bureau agrees with this comment. Time frames for non-catastrophic injuries are too tight. This
section has been amended upon review by the Bureau to reflect the changes suggested by this comment.

Comment: -Proposed Rule 0800-02-07-.03 is too restrictive regarding face-to-face meetings where there has been
a non-catastrophic injury. Face-to-face meetings should not be required regarding non-catastrophic injuries.
Response: The Bureau agrees in part with this comment. There should be more fiexibility in face-to-face meetings
and times. The Rule has been amended. However, there should be at least one face-to-face meeting in all cases
involving case management.

Comment: Proposed Rule 0800-02-07-.04 regarding the prohibition on the case manager to provide a written
panel of physicians is inconsistent with the principles of case management found elsewhere in the rules.
Response: The Bureau does not agree with this comment. If the case manager developed and presented a
defective panel to the injured worker, the penalty would falt on the empioyer and/or carrier. The case manager
should be a neutral facilitator and should be the messenger of the document. Case managers may advise
adjusters on the formation of a panel.

Comment: Proposed Rule 0800-02-07-.04 concerning the prohibition on the case manager to question the
physician or employee regarding compensability is inconsistent with the principles of workers’ compensation.
There will likely be questions of what is appropriate medical care for a compensable injury.

Response: The Bureau does not agree with the comment regarding the questioning of the physician about
compensability. Questions concerning the extent of the injury and treatment of the patient are appropriate, but
questions regarding compensability or about payment by the case manager to the physician or patient are
inappropriate.

Comment: Proposed Rule 0800-02-07-.01 regarding the definition of "case manager” should be amended to add
Certified Rehabilitation Counselor (CRC) as a qualifying credential. Also, newly-registered Case Manager
Assistants should be allowed fo perform case management duties under the direct supervision of a Registered
Case Manager and must obtain certification within 24 months.

Response: The Bureau disagrees with the comment regarding the CRC as a stand-alone designation. The
Bureau agrees with the comment concerning Case Manager Assistants and has made changes regarding
certification of Case Manager Assistants.

Comment: Proposed Rule 0800-02-07-.04 should be amended to aillow the case manager to request an
impairment rating from the physician, so long as the case manager does not engage the physician in discussions
on what impairment rating should be applied to an injured worker.

Response: The Bureau disagrees with this comment. Even indirect questions by the case manager to the
physician give an appearance to the injured worker and/or counsel! for the injured worker that the case manager is
on the side of the employer and insurance carrier. Avoiding the appearance of impropriety is prudent.
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Comment: Proposed Rule 0800-02-07-.04 should be amended to clarify the penaity process and appeal process
within the Bureau regarding the civil penaities in this section.

Response: The Bureau agrees with this comment. The Bureau's current penalty rules have an appeals process in
place with a contested case hearing through the UAPA process, and Proposed Rule 0800-02-07-.05 has been
amended to clarify the penalty and appeal process.

Comment. Regarding the registration and renewal fees, the Bureau should take into consideration additional fees
incurred by a case manager, such as TN nursing license, CCM renewal, etc.

Response: The Bureau agrees with the comment and understands the financial implications of these amended
case management rules. Therefore, current registrants at the time of the adoption of these rules would only pay
the renewal fee.

Comment: Will there be any thought to "grandfathering” the Case Manager Assistant (CMA) who is currently
working in Tennessee as a CMA?
Response: The Bureau disagrees with this suggestion. The CMA will have 24 months to obtain certification.

Comment: Under Rule 0800-02-07-.07{1) and {10 do not rirror 0800-02-07-.02(4) regarding cooperation with the
case manager.

Response: The Bureau disagrees. Rule 0800-02-07-.07 discusses cooperation with the case manager, while Rule
0800-02-07-.02(4) deals with information to be provided to the case manager.

Comment: Currently the case manager has the practice of sending the C30A form to the physician in order that
the physician may address the rating. Can the case manager continue this practice, sending the form and any
supporting correspondence to the physician?

Response: The Bureau disagrees with this comment and with this practice of the case manager discussing
matters unrelated to medical care with the physician.

Comment: injured workers sometimes change medical appointments without notifying the case manager, and
when the doctor's office notifies the case manager, the case manager will change the appointment back to the
original date and time. As long as the case manager discusses the change in the appointment time with the
injured worker prior to the appointment, can the appointment be changed by the case manager?

Response: The Bureau agrees with this comment, but the rule provides that the rescheduling of appointments
when a case manager is assigned should be a reciprocal responsibility of notification. No change is needed in the
rules.

Comment: How will there be due process regarding the penality provisions in these rules?

Response: The Bureau agrees with this concern, and the Bureau's penalty program is already in place and will
investigate and determine whether penalties are appropriate. Aggrieved parties may appeal through a contested
case hearing in accordance with T.C.A. § 4-5-301 and the Bureau’s administrative rules.

Comment: Can a CRC be added as a definition of who can do case management in Tennessee?
Response: The Bureau agrees with this comment. A CRC can be a Case Management Assistant as defined in
0800-02-07-.01(3){c).

Comment: By phasing out case manager assistants, the insurance carrier will have no leeway to hire someone
and train the person while in the process of being certified.

Response: The Bureau agrees in part with this comment. The rules have been amended to not only allow Case
Manager Assistants to continue their duties for 24 months from the effective date of the rules if under the
supervision of a Registered Case Manager but also for new Case Manager Assistants to provide services while
under the supervision of a Registered Case Manager durihg the training period .

Comment: The terms "issues of compensability” and “non-rehabilitative activity” in Rule 0800-02-07-.04 need
further definition and are overly broad.

Response: The Bureau disagrees with this comment. The Bureau relies upon the ordinary meaning of these
words in everyday usage.

Comment: The term "recording” needs further definition.

Response: The Bureau disagrees with the comment. The term “recording” is broad enough to include electronic
recording but may also inciude notes taken in writing.
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Comment; The proposed rules require the Medical Director to report unprofessional conduct or malpractice to the
Administrator of the Bureau and to the Board of Nursing. This means the Medical Director is making these
determinations without the right to due process.

Response: The Bureau agrees with the comment. The Board of Nursing has its own administrative processes, as
does the Bureau's penalty unit.

Comment: The registration and renewal fees are much higher than in other states. For independent and part-time
case managers, this could create undue financial burdens. A graduated schedule of fees would be recommended
based upon full time, part time, over the age of 85, or inactive but wanting license to remain current.

Response: The Bureau neither agrees nor disagrees with the comment. The fees are about average from a
review of other states. The Bureau has amended these fees to $100.00 for the initial registration fee and $50.00
for the renewal fee. The part-time status would be difficult to monitor.

Comment: Section (2) in proposed Rule 0800-02-07-.03 should be deleted to allow employers to use case
management as needed to help their injured workers without the concern of incurring unnecessary expenses. The
time frames involved are too short and the face-to-face meeting requirements are inefficient and impractical.
Response: The Bureau agrees with the comment regarding the time frames and numbers of visits for non-
catastrophic injuries and has amended this section in response to this comment.

Comment: All case management vendors shouid be URAC accredited.

Response: The Bureau disagrees with this comment. URAC is an organizational certification, not individual,
although within their certification are individual criteria. It would be a stretch for most of the case management
organizations to pay for URAC accreditation, which is approximatety $27,000 for a two-year accreditation.

Comment: Insurance adjusters should be licensed in Tennessee.
Response: The Bureau neither agrees nor disagrees with these comments. Licensing of adjusters is beyond the
scope of these rules.

Comment: If case management organizations are required to hire nurses with a CCM credential, where will the
poal of applicants come from?

Response: The Bureau neither agrees nor disagrees with this comment. The concern is valid. The pool of medical
care providers is a concern, but the rule has been amended to address this concern and to aliow a 24-month
training period for Case Manager Assistants to become Certified Case Managers.

Comment: instead of requiring CCM designation upon hire and additional fees and CEUs, if the intent of these
rules is to address concerns with problematic case managers, reporting these individuals to their respective
governing bodies (such as the Board of Nursing) or retract a state registration if there is an infraction would be a
better course of action. '

Response: The Bureau agrees with the comment in part and disagrees in part. Concerning fees, the Bureau has
reduced the fees accordingly as a result of these concerns. Concerning training and the provision of appropriate
medical care, the Bureau believes that requiring CCM designation is an important method {o insure quality
medical care in Tennessee.

Comment: The case management amendments are well written and justified.
Response: The Bureau agrees with this comment.
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Regulatory Flexihifity Addendum

Pursuantto T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or

rule affects small businesses.

STATEMENT OF ECONOMIC IMPACT TO SMALL BUSINESSES

1. The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule: The
~ amended rules will affect small employers under the Tennessee Workers' Compensation Laws, which would

be employers with at least five employees, or in the construction indust{y" with at least one employee. The
rules address medical case management and the requirements for case managers.

2. The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the regort or record

Generally, record keeping and administrative duties will be performed by employers' insurance tarriers or
third party administrators. Accordingly, any administrative impact to small businesses should be minimal.

3, A statement of the probable effect on impacted small businesses and consumers: Any impact on small
businesses and consumers should be minimal.

4. A description of any less burdensome, tess intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means might
be iess burdensome to small business: There are no less burdensome methods to achieve the purposes
and objectives of these rules.

5. Comparison of the proposed rule with any federal or state counterparts: None.

8. Analysis of the effect of the possible exemption of small businesses from all or any pari of the

requirements contained in the proposed rule: It would be detrimental to small businesses that fall under

the Tennessee

Workers' Compensation Laws {o be exempt from these rules because they are intended to ensure the effective

administration of ¢laims. It is expected that these rules would promote better cutcomes in workers’
compensation claims which should prove beneficial to the overali health of the Tennessee econaomy.

Impact on Local Governments

Pursuantto T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation,
whether the rule or regulation may have a projected impact on local governments.” (See Public Chapter
Number 1070 (hitp://state.tn.us/sosfacts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

Local governments have the option to accept the provisions of the workers’ compensation laws pursuant to
T.CA.

§ 50-86-106{6), but are not required to do so. For those local governments that do accept the provisions of the
workers' compensation laws, the impact of the rule amendmentis will be minimal.
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{Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to hitp://state. tn.us/sos/rules/1360/1360.htm)

Substance of Proposed Amendmanits

Rutes 0800-02-07-.01 through 0800-02-07-.07 are amended by deleting their current text and substituting instead
the following language so that each rule reads as follows:

Rule 0800-02-07-.01 Definitions — General
As used in this chapter, the following terms are used as follows:
(1) Administrator” means the administrator of the Tennessee Bureau of Workers' Compensation,
(2} "Bureau” means the Tennessee Bureau of Workers’ Comperisation,
{3} "Case management” means medical case management or the ongoing coordination of medical care
services provided to an injured or disabled employee and for the purpose of this chapter shak only he
provided by a registered case manager or case manager assistant under the direct supervision of a

registered case manager.

{4) "Case manager" means an individual who provides or supervises the provision of case management
services under this chapter and who is either:

(a)-A-physician licensed under T.C.ATile 83 Chapter 8:-or

(a) A licensed registered nurse, licensed under T.C A, Title 83, Chapter 7, who possesses one
or more of the following:

1. A master’s degree in vocational rehabilitation counseling; or

2. Certification as a Certified Disability Management Specialist (CDMS); or

3. Certification as a Certified Rehabilitation Registered Nurse (CRRN}; or

4. Certification as a Certified Occupational Health Nurse (COHN); or
(b) Certified as a Certified Case Manager (CCM) —Ary—individual-currenthysroviding—case
management sgrvices-in-Jennesses-and-pursting-sertification-asa-Cedified Case Manager-may
conrtinue-toprovide-these services-through-Februans-4 61894

(5) "Case manager assistant" means an individual who provides case management services
under the direct supervision of a case manager and who meets one of the following:

{a) The individual is a registered nurse, licensed under TCA, Title 63, Chaptler 7; or
{b} The individual possesses one of the following:
1. A master's degree in vocational rehabilitation counseling; or

2, Certification as a Certified Insurance Rehabilitation Specialist (CIRS). (Note: This
certification is now called “Certified Disability Management Specialist'(CDMS); or

3. Certification as a Certified Rehabilitation Counselor (CRC).

(c) Registered Case Manager Assistants may continue their present duties under direct
supervision of a Registered Case Manager for 24 menths from the date of the effect of these
ruies. A Case Manager Assistant, at the end of a 24-month period must be certified by one of
the categories under the definition of a Case Manager or their registration with the Bureau wili
terminate. Persons who are not current Case Manager Assistants shall have a 24-month
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pericd from the daie they become Case Manager Assistants under the supervision of a
Registered Case Manager to obtain certification.

(6) “Catastrophic injury” means any injury which is one of the following:
{2) Spinal cord injury involving severe paralysis of an arm, a leg, or the trunk;

(h) Amputation of an arm, a hand, a foot, or a leg involving the effective loss of use of that
appendage;

{c) Severe brain or closed head injury as evidenced by:
1. Severe sensory or motor disturbances;
2. Severe communication disturbances;
3. Severe complex integrated disturbances of cerebral function;
4. Severe disturbances of consciousness,
5. Severe episadic neurological disorders; or

6. Other conditions at least as severe in nature as any condition provided in subparagraphs 1
through 5 of this paragraph;

{d) Second or third degree burns over 25 percent of the body as a whole or third degree burns to 5
percent or more of the face or hands; or

{e) Total or industrial blindness.
{7) "Commissioner” means the Commissioner of the Department of Labor and Workforce Development.

(8) "Contractor” means that organization or organizations referred {o in T.C.A. § 50-6-124 [Section 8 of
Public Chapter 800 of the Acts of 1992].

(9) “Department” means the Tennessee Department of Labor and Workforce Development.

{10) “Medical Director’ means the Medical Director appointed by the Commissionerof Laborand-Workforee
Develonment Administrator of the Bureau of Workers’ Compensation pursuant to T.C.A. § 50-6-126.

Authority: T.C.A. §§ 4-5-202, 50-6-102, 50-6-122, 50-6-123, 50-6-124, 50-6-126 [Section 2 of Chapter 900 of the
Public Acts of 1992.], 50-6-233, and Public Chapters 282 & 289 (2013). Administrative History: Original rule filed
January 28, 1993; effective May 13, 1993. Amended by Public Chapter 467; effective May 31, 1993. Amendment
filed March 20, 2007, effective July 27, 2007. Amendment filed December 26, 2013; effective March 28, 2014.

Rule 0800-02-07-.02 Case Management Sysiem

(1) AnEaeh insurer who provides workers' compensation insurance regulated by the provisions of
T.C.A., Title 50, Chapter 6, a_or self-insured employer, may provide for a system of case
management for cases involving compensable injuries under T.C A, Title 50, Chapter 6.

(@) Any insurer providing workers’ compensation insurance under T.C.A., Title 50, Chapter 6, may
provide for or contract for case management services when such services are provided.

(b) The insured employer may choose to provide case management services itself or through a
third party administrator. If so, the insured employer shall inform its insurer in writing of its choice.

(2) The GCemmissioner Administrator may provide or confract for certain case management services,

The case management services which may be provided or contracted for may include, but not
limited fo, providing:
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{a} A review of an individual case when an employee, employer, or health care provider seeks
review of a decision or action by the employer's case manager by the Bureau of Workers’
Compensation;

(b} A review of case management services provided by case managers or case management
firms for an employer for workers' compensation cases; and

{c) Development of reports and summaries of case management of medical care and services
in workers' compensation cases in Tennessee,

(3) It shall be the responsibility of every employer, who glects to provide case management services io

{4)

injured workers | either directly or through its insurer or third party administrator, who elects o previde
case-managementserdsces-fo-iniured-workers-to give basic information to and encourage the injured
worker's participation in case management. It shall further be the responsibility of those parties fo
inform the injured worker of the identity of the contractor and of the case management providers for
workers' compensation cases for the employer, and of the possibility that the injured worker will be
contacted by the case management provider for the employer. Those parties shall also inform the
injured worker that provision of information to the contractor and to the case management provider for
the employer for purposes of case management is strongly encouraged.

In all cagses in which the employver uses case management services it is the responsibitity of the injured

Authority:

worker to cooperate with the case manager in all reasonable reguests including, but not limited to,
requests for information, provider appointments {and changes o provider apnqintmen%s) and other
communication relevant to helping the employee progress toward the best medical buicome.

T.C.A. §§ 4-5-202, 50-6-102, 50-8-122, 50-6-123, 50-6-126, 50-6-233 [Sections 3 and 7 of Chapter 800

of the Public Acts of 1892], and Public Chapters 282 & 289 (2013). Administrative History: Original rule filed
January 28, 1993; effective May 13, 1993. Amendment filed March 20, 2007; effective July 27, 2007. Amendment
filed December 26, 2013; effective March 26, 2014.

Rule 0800-02-07-.03 Case Management Threshold

(1)

Lo

Catastrophic injuries. An—employer or-insurer is—encewaged,—but not reguired o provide case
management-sendcas-is-sush-sevises-would-prove-to-be-benefigial  An _emplover or insurer should
provide case management services in all cases where an empioyee has suffered a catastrophic injury.
The employer or insured should assign a case manager within seven (7) calendar days of receiving
nofice that the employee has suffered a catastrophic iniury. There shall be one face-to-face meeting
within fourteen calendar days after the assignment. After the initial_meeting, there should be face-to-
face meetings or other communications as necessary for the progress of the patient until such time as
case management services are concluded. Should an employee experience a significant decling in the
medical condition, there should be a face-to-face meeting between the case manager and ihe
employee within _fourteen (i4) calendar days of notification of such a change. Documentation
evidencing the first face-to-face meetings shall be submitted to the Medical Director of the Tennessee
Bureau of Workers' Compensatson within thirty (30) calendar days of the first meeimq on the Bureau's
required case management form.

Anall casesin-which case - managementisunderaken—if the emploves suffered-o-cotasiroohic-iniury

there—-shall be-at-least one foce-lo-face meetling between the case manager-and-the-employes-within
fourteen-t4) calendar davs-after-the date-ofinjupy--After the- initial meetingthere shall-be face-to--face
meetings betweepnthe case-managerand-the-emplovees st least every three-monihs-thereafterfor-the
first-vear and-atleast evers six-months—duringthe secondvear—Should an—emplovee suffering o
catastrophic-injury-experence—a-significant change-in-medical-condition—there shall bea face-to-face
meeting-betweenthe case —managerand-the-emploveewithinfoureen{14calendar davs of such-a
changetithe-emploves suffered o-non-catastrophicinivrythenthere shall be atleast one facetoface
mecting-within-tvele (Bl weeks of —the-date of inlury Doscurmentation-evidensing the face-to-face
meetings—shall—be submitted to the Medical Director of the Tennessee Denartment of Labor and
Worldorce Developmentwithin-sreasonable-tirpe:

(2) Non-catastrophic Injuires. For non-catastrophic injuries, there should be one initial face-to-face mesting

if and when a case manager is assigned to the claim.  This should occur within 14 days of the
assignment. It is appropriate to consider case management services if medical expenses over $10.000
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{ten thousand dollars), an inpatient hospitaiization, or lost work fime over three months is anticipaied.
Further meetings and communication should occur as the case warrants. Documentation evidencing
the initial face-to-face meetings shall be submitted fo the Medical Director of the Tennessee Bureau of
Workers' Compensation within _thirty (30) calendar days i medical expenses over $10.000 (ien
thousand dollars), an impatient hospitalization, or lost work time over three months is anticipated, on
the Bureau's required case management form. .

Authority: T.C.A. §§ 4-5-202, 50-6-102, 50-6-122, 50-6-123, 50-6-233(c}(6) [Section 3 of Chapter 900 of the
Public Acts of 1992.] Administrative History: Original rule filed January 28, 1993; effective May 13, 1993
Amendment filed May 13, 1997; effective July 27, 1997. Amendment filed March 20, 2007; effective July 27,
2007.

Rule 0800-02-07-.04 Elements of Case Management

{1} Case management services shall include, but not be limited to, the following eEements required in
T.C.A. §50-8-123 [Section 7(b} of Public Chapter 900 -

{a) Developing a treatment plan to provide appropriate medical services to an injured or disabled
employee;

{b) Systematically monitoring the treatment rendered and the medical progress of the injured or
disabled employes;

{c) Assessing whether alternate medical care services are appropriate and delivered in a cost-
effective manner based on acceptable medical standards;

(d) Ensuring that the injured or disabled employee understande-and-is following the prescribed
medical care pian; and

(e) Formulating a plan for return to work with due regard for the employee's recovery and
restrictions and limitations, if any.

Case-management services underthis chapter may only be provided by-a-case
2 @)  mansgeror-by s case manager-assistant under the direct sunervision-of-a-case

A-case-manager—shall-be responsible for any-case-—management--senices

b} rendered -by-o-cose-managerassistent A-case marager-shall-net-pemit-a—case
manager-assistant-to-render-inappropriate ~inadeauate —nedligent—or—unprofessional
sepices—Before renderng-case-management services.—each-case managerassistand
shallbe-assighed-lo-acase-managerwhoshall-be resoonsible forall senvisesrelated-to

The-coniractorshall-repottany-instances—of -inapproprigte-case-management

¢l  services-orinadeguste superdsion-to-the Medical Director-The-Medical Director shall

report-anyinstance -of-{allure-to-appropriately-supervise-—a-case-managerassistant;

regligence—orother-unprofessional-or-malprastice conduct-by-—a case-managerio-the

Commissionerand-lo-either the Board of Medical Examiners or-the-Board-of-Nwssing-for
appropriate disciplinary-proceedings-

(2) A case manager shali not:

{2) Prepare the panel of physicians or influence the employee’s choice of physician;

(b) Determine whether the case is work related:

{c) Question the physician or emplovee regarding issues of compensability:

(d) Conduct or assist any parly in claims negotiation, investigations or any other non-rehabilitative
activity;
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() Advise the emplovee as to any Jegal matter including settlement options _or_procedures,
monetary recovery, claims evatuation or the applicability of the workers' compensation act o
the employee’s claim;

(f) Accept any compensation or reward from any source as the result of setilement;

(g) Discuss with the employee or physician what the impairment rating should be:

h) IReschedL}Ie medical appointments without first discussing the scheduling change with the

(i) Refuse o provide case management reports to parties 1o the claim;

{i}_Assist in_any way in_recording the employee's activity for the purposes of disproving the
emplovee’s claim; or

{I) Deny or authorize treatiment for the purpose of guaraniesing prepavmént or precertification.

(3) Any case manaqger that commits any of the actions provided in paragraph (2) may be assessed a civil
penatty of up to five hundred dollars ($500) for each action commitied. The Administrator shall have
discretion to suspend the registration of any case manager assessed more than three (3) penalties in
any two (2) year period for up to sixty (60) days. The Administrator shall have discretion to suspend
the registration of any case manager for up to one (1) vear for offenses after the three penalty limit
within_any two (2) period. Any case manager suspended by the Administrator pursuant to this
paragraph shall not provide case management services to any employee receiving treatment for a
workers' compensation injury during the period of suspension. Any case manager whoe has had their
registration suspended by the Adminisirator who provides case management services during the
period of suspension shall be assessed a civil penalty of one thousand dollars ($1,000) and shall
have their registration suspended for six (6) months,

{(4) Failure to submit the required forms within thirty (30) days of referral and within thirty (30) days of
closing the case may result in a civil penalty of one hundred dollars ($3100) per occurrence.

{5) It is the intent of the case managemeant system {o expedite communication and provide a conduit for
improving the efficiency and timeliness of care in ali cases where case management is undertakean,
To that end, all providers, injured workers, adjusters and emplovers shouid utiiize case management
to its fullest extent and provide expedited responses to the case manager's requests.

] Authority: T.C.A. §§ 4-5-202, 4-5-301, 50-6-102, 50-6-118, 50-6-122, 50-6-123, 50-6-126, 50-6-233, [Section 7 of
Chapter 800 of the Public Acts of 1992.] Administrative History: Original rule filed January 28, 1993; effective May
13, 1993. Amendment filed March 20, 2007, effective July 27, 2007. Amendment filed December 26, 2013;
effective March 26, 2014.

Rule 0800-02-07-.05 Investigation of Complaints; Sanctions and Appeals of Agency Decisions

(1TheMedical-Director may-inguire—into—orinvestigate instances—where the-medical treatment-or-the
physicalrehabilitation-provided appears-to-be defisient orincompleteUpon-a-complaint-from-an-injured
em@byee—emp%%&p%&e%@%&ﬁer%%h&@%@%t@%ﬁﬁe& reasonable
satse-the-Medical Directormay-investigate the-allegations:

H-ncases-where-the-inguinorinvestigationsubstantiatesthatmedical-reatment-or-physicalrehabilitation
is-geficientor-incomplete—the Medical Director shall recommend-appropriate correstive-action-

(1) Any physician, other provider or an injured employee who is receiving case management servicas, may
report instances of inappropriate case management services to the Bureau of Workers' Compensation
Medical Director, The Medical Director may investigate and report the results of the investigation to the
Adminisirator. At the discretion of the Administrator, a report may be sent to the Board of Nursing or
other certifying board for appropriate disciplinary proceedings. :
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(2)

(“4)

{5

Authority

Failure by an party to comply with any requirement in this Chapter 0800-02-07 shall subject such party
to a penalty of not less than one hundred dollars (3100.00) nor more than one thousand doliars
($1,000.00) per violation at the discretion of the Administrator. The Bureauy Bivisien may also institute a
temperary or permanent suspension of the right to perform case management services for workers'
compensation claims, if the utilization review agent has established a pattern of violations.

An agency decision assessing sanctions and/or civil penaities shail be communicated to the party 1o
whom the decision is issued, and the parly to whom it is issued shall have fifteen (18) calendar days
from the date of issuance to either appeal the decision pursuant to the procedures provided for under
the Uniform Administrative Procedures Act, T.C.A. §§ 4-5-101, et seq., or to pay the assessed penalties
to the Bureau or otherwise comply with the decision.

In order for a party to appeal an agency decision assessing sanctions and/or civil penalties, the party
must file a petition with the Commissioner within fifteen {15} calendar days of the issuance of the
decision. This petition shall be considered a request for a contested case hearing within the Department
pursuant to the Uniform Administrative Procedures Act, T.C.A. §§ 4-5-101, et seq., and the procedural
rules of Chapter 0800-0G2-13 are incorporated as if set forth fully herein. The Department is authorized
to conduct the hearing pursuant to T.C.A. § 50-6-118.

¥ the agency decision assessing sanctions and/or civil penalties is not appealed within fifteen {15)
calendar days of its issuance, the decision shall becoms a final order of the Department not subject to
further review.

. T.C.A §§50-6-123 and 50-6-126 [Sections 7 and 10 of Chapter 900 of the Public Acts of 1992 ]

Administrative History: Original rule filed January 28, 1993, effective May 13, 1993,

Rule 0800-02-07-.06 Confidentiality of Records

M

2

Subject to any applicable requirement of law concerning confidentiality of records, a case manager or a
firm providing case management services shall provide the Commissioner Administrator, or the
Gommissioner's Administrator's designee, with any appropriate case management records or permit
the Cemmissioner-Administrator or the Commissioner’s Adminisirator's designee to inspect, review, or
copy such records in a responsible manner.

For case management purposes, the Department of-labor-and Workforce Development Bureau of
Workers' Compensation and its contractor{s) will maintain any required confidentiality of any personally-
identifying information concerning employees claiming workers' compensation benefits which the
Department Bureal may obfain. Provision of these records pursuant te this rule shall not constitute a
waiver of an applicable privilege or confidentiality.

Authority. T.C.A. §§ 4-5-202, 50-6-102, 60-6-122, 50-6-123, 50-6-126, 50-6-233, and Public Chapters 282 & 289
{2013}; [Section 2 of Chapter 900 of the Public Acts of 1992.] Administrative History: Original rule filed January
28, 1993, effective May 13, 1993. Amendment filed March 20, 2007, effective July 27, 2007. Amendment filed
December 26, 2013; effective March 26, 2014.

Rule 0800-02-07-.07 Case Management Information

(1)

(2)

(3)

The contractor or the employer's case management provider shall have the right to contact the injured or
disabled worker, employer, insurer, third party administrator, legal representative, and ali health care
providers involved in the case. The contacted parties shall have the duty and responsibility to cooperate
and provide information to the contractor or employer's case management provider, to the same extent
as provided in Rule 0800-02-06-.02 of these rules.

All injured or disabled workers and their legal representatives are required to cooperate with the
contractor or employer's case management provider with respect to all reasonable requests for
information necessary for case managernent purposes. The contractor shall report any refusal to
cooperate to the Wedical Director.

Any dispute concerning the reasonableness of any request for inforrmation may be submitted, in writing,

to the Bureau of Workers’ Compensation’s Medical Director. The determinations of the Medical Director
concerning the reasonableness of such requests are final.
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{4} Any party that fails to provide information pursuant to a request for information that the Medical Director

has determined to be a reasonable request may be assessed a civil penalty of up to five hundred dollars
($500). '

Authority: T.C.A. §§50-6-123 [Section 7 of Chapter 900 of the Public Acts of 1992.] Administrative History.
Criginal rule filed January 28, 1993; effective May 13, 1993.

New Rule

Rule 0800-02-07-.08 Reqistration and Continuing Education Requirements!

{1

The provision of case management services to employees who have suffered a workers'

(2)

compensation injury is a priviliege and ne case manager or case manager assistant may provide case
management services in workers’ compensation cases in Tennesses unless the case mansger or
casse manager assistant has registered with the Bureau and paid the agpropriate fee.

() Ali case managers and case manager assisstants must complete the registration form pravided
by the Bureau and submif the form and pay the fee of one hundred dollars {($100) o the Buresu.
Case managers and case manager assistants who are currently reqistered shall be reguired to
pay _the renewal fee of fifty dollars ($50) only when the renewal date occurs. The iniial
registration fee shall be due and payable commeanging with existing renewal registration dates,
beginning 90 days from the effeciive date of these rules,

(b} Every two (2) vears thereafier, all case managers and case manager assistants must complete a
registration renewal form and submit the form and 8 renewal fee of fifty dollars (350} to the
Bureau when the regular renewsl date ocours.

{c) Upon receipt of the completed form and fee, the Bureau shall review the registration and issue a
reqistration |etter to the case manager. A regisiration letier for a case manager assistant shall be
sent to the supervising case manager as well as the case manager assistant. |If the regisiration is
rejected, the Bureau shall return o registration form and fee to the case manager.

() The above-referenced fees shall be in effect for reqistrations received by the Bureau thirty (30) or
more days from the effective date of these rules.

All case managers must undergo at least four (4) hours of continuing education every year that is

(3}

spacific fo the treatment of injured workers, under the Tennessee Workers' Compensation law and
procedures.

All case managers musi compiete the continding education reguirement before the ¢ase manager

can renew_their registration with the Bureau. No reqgistration renewal form will be accepied by the
Bureau unless the case manager has comgpleted the confinuing education requirement and supplied
the Bureau with documeniation.

Authority: T.C.A, §§50-6-123 [Section 7 of Chapter 900 of the Public Acts of 1992.] Adminisirative History:

Qriginal rule filed January 28, 1993 effective May 13,1993,
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If a roli-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature

(if required)

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
(board/commission/other authority) on [ofa7 /o015

(date as mm/dd/yyyy), and is in compliance with the
provisions of T.C. A, § 4-5-222. The Secretary of State is hereby instructed that, in the absence of a petition for

proposed rules being filed under the conditions set out herein and in the locations described, he is to treat the

proposed rules as being placed on file in his office as rules at the expiration of sixty (60) days of the first day of
the month subsequent to the filing of the proposed rule with the Secretary of State.

Date:

Signature:

Name of Officer: _Abbie Hudgens

Administrator, Bureau of Workers’ Compensation

Notary Public Signature:

My commission expires on:

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of

Tennessee and are approved as to legality pursuant fo the provisions of the Administrative Procedures Act

Tennessee Code Annotated, Title 4, Chapter 5.

#tmw 4. é/mzﬁ

Herbert H. flatery I
Attorney, General and Reporter

524 (1ot
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& Filed with the Department of State on: = ! EANHA
& Effective on: Qﬁ i
o
o Tre Hargett

Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: University of Tennessee, Board of Trustees
DIVISION:
SUBJECT: Student Code of Conduct

STATUTORY AUTHORITY: - Tennessee Code Annotated, Section 49-9-209(e)
EFFECTIVE DATES: August 13, 2016 through June 30, 2017

FISCAL IMPACT: None

STAFF RULE ABSTRACT: in 2013, the University of Tennessee, Knoxville (UTK)

initiated a comprehensive review of the Office of Student
Judicial Affairs, the unit directly responsible for
investigating and resolving issues concerning student
conduct. The purpose of the review was to offer
recommendations that would model best practices within
the field of student conduct administration. The review
team consisted of two external reviewers and three internal
reviewers. The review team met with UTK faculty, staff,
and students over the course of three (3) days in July
2013. In August 2013, the review team presented UTK with
a report containing findings and recommendations.

As a result of the review team's findings and
recommendations, UTK has implemented a number of
changes to its student conduct administration over the past
two years. UTK changed the name of the student conduct
office to "Office of Student Conduct and Community
Standards" (OSC), and the office adopted a new
philosophy, a new mission statement, and new learning
outcomes.

As part of this proposed rule, UTK now seeks to implement
a new Student Code of Conduct, which addresses other
recommendations of the review team. Key aspects of the
new Student Code of Conduct include:

1. The new student conduct process will be less
adversarial and legalistic and more developmental and
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educational (e.g., UTK will no longer have |law students
serve as mock prosecutors and defense attorneys in a
hearing that mimics a legal trial).

2. The University's discretion to address off-campus
conduct is limited to certain circumstances.

3. Students have the right to be assisted by an advisor
during all stages of the student conduct process.

4. OSC will conduct an Educational Conference with the
student alleged to have committed misconduct™
{Respondent). During the Educational Conference, the
Respondent will learn about

the altegations and have the opportunity to respond to the
allegations and ask guestions about the allegafions,
possible sanctions, and the student conduct process. OSC
will hot determine sanctions before the Educational
Conference.

5. OSC may propose alternative resolution, such as
mediation, tc resolve misconduct issues.

8. UTK re-evaluated the purposes, goals, effectiveness,
and efficiency of the various student conduct boards,
including the Greek Judicial Board. The new student
conduct process includes

a single student conduct board, which is composed of
students, facuity, and staff (rather than only students). This
change was made to allow the University community
(students, faculty, and ,

staff) to be involved in educating students and promoting
institutional values.

. 7. The sanction of indefinite suspension has been
eliminated and replaced with the sanction of deferred
suspension. Developmental (educational) sanctioning
options have been added.

8. The process for appealing a decision of the student
conduct board has been simplified. Also, the elimination of
the Student Life Council as an appellate body makes the
appellate process less intimidating.

9. A new Good Samaritan/Amnesty policy encourages
students to alert appropriate officials in the eventof a
health or safety emergency (e.g., a situation involving the
abuse of alcohol or other drugs).

10. The new Code adds a policy on the retention and
expungement of student disciplinary records. After a
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student is no longer enrolled, OSC will disclose a student’s
disciplinary records to persons outside of OSC only if one
of the following sanctions was imposed on the student
while the student was enrclled: suspension; expulsion,
withholding of degree; or revocation of degree. OSC will
expunge the disciplinary records of a student seven (7)
years after the student's graduation or last date of
enroliment if the student did not receive a sanction of
suspension or greater.
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University of Tennessee Rules
Chapter 1720-04-03 Student Code of Conduct

Regulatory Flexibility Addendum
Pursuant to T.C.A. 8§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule

affects small businesses.

The rules are not anticipated to have an effect on small businesses.

58



University of Tennessee Rules
Chapter 1720-04-03 Student Code of Conduct

Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed fo be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp:/istate tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The rules are not anticipated to have an impact on lecal governments.
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RULES
OF
THE UNIVERSITY OF TENNESSEE
(KNOXVILLE)
CHAPTER 1720-04-03
STUDENT CODE OF CONDUCT RIGHTS AND RESH

Preamkie

1720-04-03-.02
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initial Stages

Student Conduct Process: 1720-04-03- 14

1720-04-03-.01

Resolutions

Preamble.

(1

Students at the University of Tennessee are members of both the University community

and the larger community of which the University is a part. Accordingly, students are
responsible for conducting themselves in a lawiul manner as well as in compliance with
University rules and policies. In addition, the University has developed a set of
aspirational _goals fidled, Principles of Civility apd Community, which engourages ail
members of tha University community fo foster a learning environment where diversity is
valued, respected, and celebrated,

The University has established the Student Code of Conduct (“Code”) in order to

advance the mission of the University and sustain a culture of excellence by maintaining
a safe learning environment; requiring stydents to conduct themselves in ways that allow
for their personal growih and development as well as ofhers, in the most positive manner
passible: protecting the rights and privileges of all members of the University community;
providing a basis for orderly conduct of the affairs of the University, promoting a positive
relationship between the University and its surrounding communify, preserving ihe
University's reputation and property. encouraging studenis {o engage in conduct that
brings credit to themselves and the University. and ensuring that each student who
matriculates at the University graduates ready o contribute to society as an sthical and
law-abiding citizen.

The Univarsity's behavioral standards aré set forth in the Code's Standards of Conduct

(Section .D4). Students who engage in conduct thai is inconsistent with the Standards of
Conduct are subject to University disciplinary action. The process by which the University
investigaies and resolves potential viclations of the Standards_of Conduct is called the
student conduct process. The student conduct process rescives aliegations of
misconduct but also is an educational process designed o promote learning and
development as it relates to appropriate decision making. The student conduct process is
consistent, fair, and provides means of resolution that are commensurate with the skills
and abilities of the participanis in the process.
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(4)

The effectiveness of the siudent conduct process resis pardially upon the participation of

(5)

all members of the University community. Active participation in the process by studenis,
faculty, and siaff reflects a willingness to address the difficult issues brought before them
for the betterment of individual studenis and the University community. This involvemeni
is vital to the establishment of true community standards.

Authority and responsibility relating to the Code are delegated to the Vice Changcelior for

(€)

Student Life, who has deiegated ceriain autherity and responsibility to the Office of
Student Conduct and Cormmunity Standards (FO5C™".

The University is committed to respecting students’ constitutional rights, The Code shall

{7)

be interpreted in a way that does not violate studenis’ constitutional rights.

Students are responsible for being fully acguainteg with and for complying with the Code,

the applicable undergraduate or graduate catalog, the student handbook (Hilltopics), and
gther rules and policies relating 1o studentis,

Authority: T.C A, § 49-9-209(2) and Public Acts of Tennesses, 1839-1840, Chapter 98, Section 5, and

Public Acts of Tennessee, 1807, Chapter 64.

1720-04-03-.02 Jurisdiction.

{1

The Code applies to conduct that occurs on and off of University-controlied property.

(2)

However, with respect to conduct that occurs off of University-conirolled property, the
University _has the discrelion to discipline a student for conduct that violates the
Standards of Conduct only if the student's conduct. (1) cccurs in _connection with a
University-affiliated activity, including, but not limited to, a clinical, field, internshio, or in-
service experience, or an overseas study program: {2) viclates Section 041 (i.e.
consists of academic dishonesty) (3) is prohibited by local, state, or federal law, and the
conduct was comynitted within the Knoxville Area {or, for UT Space Instifute students, the
conduct was committed within Coffee County or Franklin_ County): (4} ooccurs in
connaction with a student organizaticn's event (5) involves another member_of the
University community: or (8) threatens, or indicates that the student poses a threat {o, the
heaith or safeily of others or the security of any person’s property, inciuding, but not
limited to, drug-related offenses, arson, battery. fraud, hazing, parlicipation in_group
violance, rape, sexual misconduct, relationship violence, staiking, and theft.

Graduate or professional programs within_the University may lake separate and

(3}

independent academic aciion against siudents for alleged viclations of professional

and/or ethical standards using procedures other than those contained in the Code,

Fach student is responsibie for his/her conduct from the date of application for admission

{4)

to the University through the date the University awards the student a degree, even if the
conduct ocours before classes begin or after classes_end, during the academic year,
during periods between terms of actual enroliment, and/or is not discovered by the
Liniversity until after a dedree is awarded.

Notwithstanding anvihing in the Code o the contrary, a studeni organization may be

found responsible for a violation(s) of the Standards of Conduct based on the lotality of
the circumstances relating to the misconduct. This Section .02(4) is notintended o hold 2
student organization responsible for isolated violations of the Standards of Conduct by
individual members of the student organization. The following criteria will be considerad
when datermining whether a student organization will be charged with a violation(s) of the
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Standards of Conduct {i.e misconduct):

(a) The misceonduct was endorsed by one (1) or more officers of the student

organization {("endorsed by’ means. having prior knowledge that the misconduct
was reasonabiy likely to cccur and failing to take reascnable preveniative or
correciive action: failing to atiempt to stop known misconduct while it is gccurring;
and/or helping to plan, promote, or carry out the miscenduct):

(b The misconduct occurred in connection with an activity;

1. Financed by the student organization and/or ons (1) or more members or
atumni of the student organization who contributed personal funds in lieu
of organizational funds: g

2. Related to initiation into. admission into, affiliation with, or as a condition
for continued membership in the student organization, and/or

3. Advertised, promoted, or publicized in such g way that a reasgnable
student viewing or hearing the advertisement. promotion, or publication
would believe that the activity was affilialed with the student organization,

{c) The misconduct occurred on property owned, controlled, renied, leased, and/or

used by the student organization and/or any of its members/alumni acting on the
student organization's behaif. andlor

{d) A membear of the student organization allemegted io conceal the activily

connecied with the misconduct or conceal the misconduct of ancther member of
the student organization.

Authority: T.C A § 49-9-209(e) and Public Acts of Tennesses, 1838-1840, Chaptler 98, Section 5, and
Public Acts of Tennassee, 1807, Chapter 84, ’

17 20-04-03-.03 Reiationship Between the Code and Criminal Law,

(1)

Independent Action. The Code has been adopted in furtherance of the University's

interests and serves to supplement, rather than subsiitute for, the enforcement of civil

and criminal law. Accordingly, University disciplinary action may_be instituled against a
student charged with conduct that potentially viglates both criminal law and the Standards
of Conduct without regard to the pending status of criminal charges or civil iiligation. At
the discretion of the Director of OSC. disciplinary_action relating to a violation of the
Standards of Conduct may be carried out prior to. simuitanecusly with, or following
criminal proceedings. Siudenis alieged to have viplated the Standards of Conduct may
not challenge any aspect of the University's student conduct process on the grounds that
criminal charges, civii litigation, or other University proceedings regarding the same
incident are pending or have been terminated. dismissed, reduced. or have not yet been

adjudicated.

University's Interaction with Other Entities. The University will cooperate with law

enforcement and other agencies in _ihe enforcement of criminal law on Universiy-
controlled property and in the conditions imposed by criminal courts for the rehabilitation
of students who have violated the criminal law,
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{3 Withdrawals. i a Respondent voluntarily withdraws from the University before the
conclusion_of the student conduct process. OSC retains the right to investigate and
resolve the allegations made against the Respondent prior {0 the Respondent re~enroiling
in the University. A disciplinary_held may remain in_place or pe implemenied after the
student withdraws in order to enforce this Section .03(3}.

{4 Time Extensions and Rescheduling. Any time period described in the Code may be
extended for good cause at the discretion of the Director of QOSC. Any meeting or hearing
described in the Code may be rescheduled for good cause af the discretion of the
Director of Q3SC,

(5 Voluntary Impairment. A stugent's voluntary impairment to themselves resulting from the
yse and/or consumption of alcohel, drugs, chemicals, and/or other subsiances does not
excuse or dimdnish a violation of the Code, except as provided in Section .11 (Policy on
Amnesty for Good Samaritans and Students in Need of Emergency Medical Attention).

(6) Other Rights — Sexual Misconduct, Relationship Violence, or Stalking. [n addition to rights
granted in the Code, in cases involving an allegation of sexual misconduct, relationship
violence, or staiking, the Complainant and the Respondent shall have the righis outlinad
in the University's policies and procedures for investigating and resciving complaints of
sexual misconduct, relationship vicience, or stalking in_accordance with Title [X of the
Education Amendmenis of 1972, the Jeanne Clery Disclosure of Campus Security Policy
and Campus Crime Statistics Act, and other applicabie law,

Authority: T.C.A. & 49-9-209(e) and Public Acts of Tennessee, 1838-1840 Chapter 98, Section 5, and
Public Acts of Tennessee. 1807, Chapter 64,

1720-04-03-.04 Standards of Conduct, Students are prohibited from engaging in the following iypes of
misconduct:

{1 Academic Dishonesty. Cheating, plagiarism,_ or_any other act of academic dishonesty,
including, but not limited to, an act in violation of the Honor Statement.

(2 Faise information. Providing false information to a University official.

{3 Misuse of Information in Connection with University Investigation or Hearing, Falsifving
distorting, misrepresenting, or withholding information _in_connection with a University
investigation or hearing,_except as provided in Seciion .05{1)(i}.

{4} Misconduct Relating to Records or tdentification. Forging, altering, destroying, falsifying,
or misusing records or identification, whether in print or electronic form.

(5 Harm to Others. Causing physical harm to any person: endangering the health or safety
of any person (including oneaself). engaging in conduct that causes a reasonable person
to fear harm to his/her health or safefy. or making an _oral or written statement that an
objectively reasonable person hearing_or reading the statement would interpret as a
sarious expression of an intent to commit an act of unlawful viclence to a padicular
individual or group of individuals.

(8} Harassmeni. Unwelcome conduct that is so severs or pervasive, and obieclively
offensive, that it substantially interferes with the ability of a person o work learn, live or
participate in_or benefit from the services, activiies. or privileges provided by the
University. |n no event shall this rule be construed o discipline a student for speech
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(7)

nrotected by the First Amendment to the United States Constitution (e.q.. mere insulting
or offensive speech),

Sexual Misconduct, Relationship_ Viclence, and/or  Stalking. Sexual misconduct,

(8)

relgtionship violence, and/or stalking.

invasion of Privacy. Invasion of another person's privacy when that person has a

&

reasonable expectation of privacy, including. but not limited 1o, using electronic or other
means o make g video or photographic record of any persen in a location in which the
person _has a reascnable expectation of privacy, without the person’s knowledge or
consent. This includes, but is not limited to. making a video or photographic record of a
person_in shower/lecker rooms or restrcoms. The storing, sharing, and/or di stﬂbutmq of
such nonconsensual recordings by any means is aise prohibited. ’ :

Private or Public Property. Any of the following conduct with respect {o private or public

{10}

oroperty, including, _but  not limited o,  University-controlled  property.  theit;
misappropriation: unauthorized possession, use, sale, duplication, or entry, vandalism;
destruction; damage; or conduct that is reasonably likely to cause damage,

Hazing. Any intentional or reckless act, on or off University-controlled property, by one (1)

student acting alone or with others, which is directed against any other student, which
endangers the mental or physical health or safety of that student, or which induces or
coerces a student to endanger his_or her mental or physical health or safety. "Hazing’
does not include customary_athletic events or similar contests or compstitions and is
imited o those actions taken and sHuations created in connection with initiation into or

affiliation with any organization,

Disorderly Conduct. Fighting or other physically violent or physicaily threatening conduct

{12)

creating a2 hazardous or physically offensive condition by any act that serves no’

legitimate purpose; making noise that could unreasonably disturb others who are carrving
on lawful activities; or conduct that breaches the peace.

Lewd, Indecent, or Obscene Conduct Engaging in lewd, indecent or obscene conduct

{13

including, without limitation, public exposure of one's sexuai organs, public urinating, and
public sexual acls,

Imminent Lawiess Action. Engaging in speech either orally or in writing thai is direcled io

(14)

inciting_or producing imminent lawless action and is likely o incite or produce such
action.

Fire Safety. Any act of arson; falselv reporting a fire, the presence of an explosive or

(18}

incendiary device, or other emergency, seiting off a faise fire alarm; or tampering with
removing, or damaging fire alarms, fire extinguishers or any other safety or emergency
equipment from its proper location except when removed in a situation in which there is a
reasonable belief of the need for such eguipment

University Kevs, Access Cards. and Identification. Possessing, using, or duplicating

University keys. University access cards. or University _identification cards without
autheorization from the University,

Information Technology., Theft misuse, or unauthorized use of information technology

facilities, resources, of access codes, inciuding, but net limited to: unauthorized entry into
or transfer of a file: using another person’s identification and/or password without that
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{17)

nerson’s consent using information technology facilities or resources fo interfere with the
work of another student, faculty _member. staff member, or other member of the
University community: using information technoloqy facilities or resources ic interfere with
naormal aperation of a University information technology system or network: circumventing
University _information technology system or network security,  using information
technology facilities or resources in_viclation of copyright laws, falsifying an e-mail
header. and conduct that violates the University's policy on the acceptable use of
information technology resources.

Weapons. Possessing, using, sicring, or manufacturing any_weapon on University-

(18)

cantrollad property or in connection with a University-affiliated activity, uniess authorized
i writing by the Chief of FPolice or his/her designas.

Alcehol-Related Conduct —~ University Property or University Activities, "Consuminq

manufacturing, possessing, distiibuting, dispensing, seliing, or being under the influence
of aicoholic beverages on University-controlled property or in_connection with_a
University-affiliated activity.

Alcohol-Related Conduct Prohibited by Law. Consuming, manufaciuring, possessing,

(20)

distributing. dispensing, seling, or being under the influence of alcoholic baverages, if
prohibited by federal, state, or local iaw.

Providing Alcohol fo Underage Parson. Providing an alcoholic beverage 10 a person

(21}

vounger than fwenty-one (21) vears of age, unless permitted by law,

Druas and Drug Paraphemalia. Using, manufacturing, possessing, distributing, selling,

disnensing, of being under the influence of drugs. if prohibited by federal, state, or local
law, using, manufacturing, possessing, distributing, or seiling drug paraphernalia. if
orohibiied by federal, state. or jocal law, using or possessing a prescription drug if the
prescription was not issued to the student or distributing or selling & prescription drug to
a person to whomn the prescription was not originally issued. '

Failure to Fulfit a University Financial Obligation. Failing 1o timely fulfill a University bil,

account, or other financial obligation owed o the University,

Failure to Respond, Comply, or ldentify. Failing to respond to a reguest 1o report to a

(24)

University administrative office: failing fo comply with a lawiul directive of a University
empioyee or other public official acting within the scope of hisfher duties: or failing to
identify oneself to a University empioyee or other public official acting within the scope of
his/her duties when reguesied to do so.

Failure to Appear. Failing to appear at a University hearing, including, but not limited to, a

(28)

hearing of a University conduct board, following a request to appear either as a party or
as a wilness,

Violation of Interim Susoension, No-Contact Directive, or Sanction. Viclating the terms of

(26)

an inferim suspension, a no-contact directive, or a disciplinary_sanction imposed by the
University,

Obstruction or Disruption of University Activity. Obstructing or_disrupting teaching,

isarning. studving, ressarch, public service, administration, disciplinary proceedings,
emergency services, or any other University-affiliated achivity, or the free flow of
nedesirian or vehicular traffic on University-controlied orogerty. 1n no event shall this rule
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(27)

be construed to discipline a student for speech protecied by the First Amendment to the
United States Constitution.

Violation of University Policy or Rule. Viclating 3 University policy or rule, including, but

(28)

not limited 1o, University policies or rules relating to facilities’ use, smoking, the
acceptable use of information technology resources, research or service misconduct,
finders fees relating to clinical investigations involving human subjecis or access 1o
University data or matenals,  Upiversity libraries,  dining  services,  parking or
transportation, University identification card use, sexual harassmeni, residence halls, and
registered siudent organizations. '

Act Prohibited by Law. Committing an act that is prohibited by local, state, or federal iaw.

(29)

Attempted Violalion, Accessory o Violation. Attempting to commit a vilb!ation of a

(30

Standard of Conduct or being an accessory to the commission ¢of an act or attempted act
in violation of a Standard of Conduct.

Retaliation. Engaging in retaliation.

Authority: T.C.A. § 49-9-208(e" and Public Acts of Tennessee. 1839-1840, Chapter 98, Section 5. and

Public Acis of Tennessee, 1807 Chapter 84

1720-04-03-.05 Fundamenial Righis,

(1)

Rights of the Respondent. The following summarizes the rights granted to a Respondent

in the student conduct process;

{a) Riaht io be assisted by an Advisor during any and all stages of the student
condust srocess, in accordance with Section 05(3);

() Right to an opporiunity for_an Fducational Conference, in accordance with
Section 065y
(c) Right to resolve allegations of misconduct and/or sanctions through a Formal

Hearing. in accordance with Section .07(2);

(c) Right to receive notice of meetings and hearings_at which the Respondent may
be present and receive access to records used during those meetings and
hearings, as provided herain:

=) Right to the presumption of innocenge {i.e.. the Conduct Officer bears the burden
of presenting information _demonstrating that it is more likely than not that the
Respondent violated the Standards of Conduct as ailleged in the Notice of

Allegations),

{f) Right to not be directly questioned by anyone cother than the Chairperson in a
hearing before a Student Life Hearing Officer or the Student Conduct Board

("8CBM;

{aq) Right o challenge the fairness and/or impartiality of a Student Life Hearing
Officer, a member of the SCB_or a member of the Appeliate Board;
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(2}

Right to have a SCB Hearing conducted in_accordance with Section 08,

()

inciuding, without limitation, the right to present information o the SCEB. the right
to propose guestions for the Chalrperson o ask witnessas, the right fo request
that information be excluded from the SCRB's consideration, and the right to make
a ciosing statement:

Right to refrain from presenting information and witnesses during _a _hearing

(i

before the Studeni Life Hearing Officer of the SCB, and the right to not have the
Stugent Life Hearing Officer or SCB diaw_an inference adverse to the
Respandent if the Respondent chooses not fo present information or wilnesses;

Right to Notice of Decision of the SCB, in accordance with Section .08(5};

(k)

Right to appea! the decisions of the SCB that are contained in fﬁe Notice of

Decision, in accordance with Section .08(6):

Riaht to receive a copy of a notice of an initial, interim, or final decision, or a

{m)

change in such a decision, issued by the Vice Chancelior for Student Life, OSC,
a Student Life Hearing Officer, the SCB. and/or the Appeliate Board (e.q., Notice
of Allegations, Notice of Decision, Notice of Final Decision), simultaneously with
the Complainant's receipt of a copy of the notice of the decision; and

Right to appeal a2 decision issued by O5C, a S{udent Life Hearing Officer, the

SCB. andlor the Aopellate Board, and receive a notice contaming_information

aboul the right to appeal simyltaneously with the Complainant's_receint of a
notice of such information,

Rights of the Complainant.

(a)

A Complainant shall be granted equivaient rights 1o the rights granted to a

Respondent under the Code including, without limitation:

1. Right to mest with OS¢ to ask guestions and receive information about
the student conduct process, including, without limitation, the siatus of an

investigation;

2. Right to receive notice of meetings and hearings at which the
Complainant may be present and receive access o records used during
those mesetings and hearings, as provided herain;

3, Right to be assisted by an Advisor during any and all stages of the
student conduct process, in agcordance with Section .05(3):

4 Right to present information and witnesses during meetings and
hearings, including, without limitation, investigations, or hearings before
a Student Life Hearing Officer, and SCB Hearings:

5, Right 1o not be directly questioned by anyone other than the Chairperson
in @ hearing before a Student Life Hearing Officer or the 5CB.

B8, Right to challenge the fairmess andfor impartiality of a Student Life
HMearing Officer, a member of the SCB,_or a member of the Appellate
Board;
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7. Right to receive a copy of a notice of an initial, interim, or final decision,
or a change in such a decision, issued by the Vice Chancellior for
Student Life, OSC, a Student Life Hearing Officer, the SCB, and/or the
Appellate Board (2.g.. Notice of Allegations, Notice of Dacision, Notice of
Final Decision), simultaneously with the Respondent's receipt of a copy
of the notice of the dacision:

g Right to appeal a decision issued by O5C. a Student Life Hearing
Officer, the SCB. and/or the Appeilaie Board, and receive 2 nolice
containing information about the right to appeal simulianscusly with the
Respondent's receipl of a notice of such information: and/or

g, Right to otherwise participate in the student conduct probiassi

(D Notwithstanding any_provision of the Code to the contrary, including, without
limitation, this Section .05(2). 2 Complainant shall not have the right to attend a
meeting or_hearing,_receive_information concerning, or otherwise participate in
the student conduct process if such attendance, receipt of information, or
participation would violate siaie or federal iaw.

(3) Riant to an Advisor. The Complainant and the Respondent may choose to be assisted by
one {1) Advisor during any and all stages of the student conduct process.

{a) Selection of an Advisor. OSC encourages a Complainant or a Respondent who
chooses io be assisted by an Advisor _to consider selecting a2 Universily
emplovee who has received training from OSC about the student conduct
process, The Complainant and the Respondent may obtain the names of trained
advisors from OSC. At their own expense, the Complainant and the Respondent
may _choose a person who is not employed by the Uriversity 1o serve as an
Advisor {e.q. friend. atiomey). The Complainant and the Respondent should
select as an Advisor a person _whose schedule allows attendance at the
scheduled date, time, and place for meetings and hearings scheduled by O5C
because meeting and hearing delays generally will not be granted due 1o fhe
scheduling cenflicts of an Advisor,

{b) Role of an Advisor. The role of an Advisor is limited to assisting and/or
supporting a Compiainant or Respondent during the student conduct process. An
Advisor_is not permified o speak for or on behalf of a Complainant or
Respondent, appear in liey of a Complainant or Respondent, participate as a
witness, or participate directly in any other manner during any phase of the
student conduct process, including without limitation, a SCB Hearing. However,
in a UAPA Hearing, the Complainant and the Respondent are entitled o have an
attorney advocate on their behalf,

Authority. T.C.A, § 49-9-209(e) and Public Acts of Tennessee, 1839-1840, Chapter 98, Section 5. and
Public Acts of Tennessee, 1807, Chapter 64.

1720-04-03-.06 Student Conduct Process: Initial Stages.
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{1}

Receipt and Review of Allegations of Misconduct O5C may initiale the student conduct

2}

process on the basis of written aliegations received from any source, including, without
limitation, a student a facully member, a University housing employee or g law
enforcement agency. OSC also may inftiate the student conduct process in the absence
of written allegations if OSC becomes sware, through other means, of potential
misconduct committed by a student. Upon receipt of written allegations _or other
information concerning potential student misconduct, O5C will review the information and
determmine whether o initiate the student conduct process. O5C's determination of
whether to initiate the student sonduct process generally will be based on: the preliminary
investigation by OSC or other University official(s), if any, into the allegations received by
0OSC:. O5C's determination of whether the alleged conduct falls within the jurisdiction of

the Code; and O8C's determination of whether the alleged conduct, i true, violated the
Standards of Conduct. :

investigation of Allegations of Misconduct OSC may invesiigate the allegations against

(3)

the Respondent by interviewing witnesses and obtaining other information. OSC is not
obligated io interview a wilness identified by the Respondent or the Complainant if OSC
believes the wilness is not likely to possess relevant information or is not likely o jead
OSC o the discovery of relevant information. O3C may re-interview the Complainant,_the
Respondent. andfor any other person al any time during the investigation in order {o
cbtain additionat and/or clarifying information. Investigations conducted by O5C wil be
prompt, thorough, and equitable. In conducting an investigation, OSC acts as a fair and
impartial party rather than a representative of the person, office unit, organization, or
entity that submitied the allegations to O5C. Pars of OSC's investigation _may occur
before, during, and/or after the Educational Conference {Section .08(5)) and/or any other
part of the student conduct process. Al the conciusion of its investigation, OSC may
prepare a written report of the findings of the invesiigation. The report may include an
assessment of the credibility of persons interviewed during the investigation and an
assessment of whether it is _more likely than not that the Respondent viclated the
Standargs of Conduct,

Fairness and Impartiality. A University employee shall not act on behaif of O5C in the

(4)

student conduct process in any case in which: (1) the employee is a Complainant or a
witness: {2) the emplovee has a personal interest. prejudica. or bias: or (3} the empioyes
determines, for any cther reason, that halshe cannot be fair or impartial,

tnterim Student Conduct Measures.

{a) MNo-Contact Direclive. In cases involving allegations of assault, iniury, sexusl
misconduct, relationship vigience, stalking, or in other cases where there is
reason to believe continued contact between a student and specific persons may
interfere with those persons' security, safety or ability to participate effeciively in
work or studies, OSC may issue a written instruction to a student, called a ng-
contact directive, that prehibits a2 student from having verbal, physical, writien,
and/or electronic_contact with specific other persons for a definite or indefinite
period of fime. A no-contact directive also_may prohibit a student from being
present on designated University-controlled property. Any student. faculty or staff
membper or other person with a reasonable justification may request that a ne-
contact directive be issued o a student.

() Disciplinary Hold, The Respondent's academic record (including the relsase of
the Respondent's official or unofficial transcript), degree, ability to reqister for
classes, and/or ability to re-enrcil may be placed on disciplinary hold by OSC or
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(c)

by another appropriate University office at the reguest of OSC for the following
reasons: {1) to require the Respondent to participate in the student conduct
process (OSC will release the hold after the Respondent atiends the Educational
Conference but may reinitiate the hold in order to require the Respondeni to
participate in other parts of the student conduct process); or (2) to reguire the
Respondent to satisfy the terms and conditions of disciplinary sanclions received
(the hold shall be released after the terms and conditions have besen_satisfied).
No diploma shall be given and no grades, academic credit, or degree shall be
awarded {0 a student who has been placed on disciplinary hoid.

Coursework. Coursework performed during the student conduct process shall be

{d)

considered conditional. Credit for such coursewcrk may be affected, delayed,
denied, and/or revokad based on a final finding of misconduct and/or a sanction
imposed under the Code. In addition, subiect to the other provisicns of the Code,
a delay in the granting of a degree may be imposed and/or a degree thal was
awarded prior to a final decision under the Code may be revoked.

Interim Suspension. When the Vice Chancellor for Student Life has reasonable

cause to believe that a Respondent's continued presence on University-
conirolled property or at University-affiliated aclivities poses a significant risk of
substantial harm to the health. safety, or welfare of others or (o property or poses
an ongoing threat to the disruption of or interference with, the normal gperations
of the University, the Vice Chancellor for Student Life may impose an_interim
suspension prior 1o the conclusion of a full hearing on the alleged misconduct An

interim suspension shall be confirmed by notice 1o the Respondent that explains
the basis for the interim suspension and shall remain in effect until the conclusion
of the student conduct process, which should be compisted without undue delay,
Within_three (3) days of the imposition of the suspension, the Respondent shall
be oifered an opportunity to appear personally before the Vice Chancellor for
Student Life in order io discuss the following issues only: {I) the reliability of the
information concerning the Respondent's conguct and {i) whether the conduct
and surrounding circumstances reasonably indicale that the Respondent's
continued presence on University-controlled property or at Universiy-affiiated
activities poses a significant risk of substaniial harm to the heailh or safety of
others or fo property or poses an imminant threat of disruption of or inferference
with the normal operations of the University. During an interim suspension, the
Respondent may, ai the discretion of the Vice Chancelior for Student Life, be
denied access io University-controiled property, including, withouf limitation,
residence halls, and all other University-affiliated activities (including, without
limitation. academic work) or privileges for which the Respondent might
otherwise be eligibie. A Respondent that receives_an interim suspension and
violates the terms of the interim suspension shail be subject to further disciplinary
action_and may be treated as a trespasser, Permission o be on University-
controlied property or participate in University-affiliated activities may be granted
by the Vice Chancelior for Student Life. When a student is placed on interim
suspension, the Respondent may be assigned a grade of "W or *1.” whichever is
deemed agpropriate by the faculty member involved,

(5 Educational Conference,

(&)

Scope of the Educational Ceonference. The Educational Conference is a meeting

between OSC and the Respondent in which the foliowing gensrally ocours,
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{bj

1. OSC oraliy informs_the Respondent about the aliegations made against
the Respondent and, if requested by the Respondent, provides the
Respondent with _a reascnable opporiunity to review ihe written
allegations, if any, received by OSC.

2. OSC provides the Respondent with an opportunity fo respond to the
allegations, including, without limitation, an _opportunity to  present
information o OSC concerning_the allegations and identify witnesses
whom the Respondent bealieves OSC  should interview io  obtain
addiional information.

3 Both O03C and the Respondent may_ask _questions o each other and
seek  clarfving  information  abcut  the alleqations,  the possible
sanction{s), and the student conduct process,

4, Based on information  provided by the Respondent during the
Fducational Conference, OSC may issue_a no-action determination
{Section .07(4}a)) or continue its investigation in_order 1o determine
whether it is _more likely than not that the Respondenti violated the
Standards of Conduct.

Notice of Educational Conference. A Notlice of Educational Conference is a

(c)

written notice through which OSC notifies the Respondent that OSC has received
allegations that the Respondsnt has engaged in misconduct, instructs the
Respondent o attend or schedule an Educaticnal Conference; and provides the
Respondent with other information_about the student conduct process. A Notice
of Fducationai Conference generaliv will_include the following information: (1)
notice that OSC has begun or will begin an investigation_of allegations O8C
received concerning the Respondent's conduct (2) notice of a disciplinary hold, if
any, that the University has implemented or will implement with respect to the
Respondent. (3) a brief description of the Respondent’s alleged conduct (4} a
preliminary list of potential violations of the Standards of Conduct, based on the
Respondent's alleged conduct (5 notice of the Respondent’s right to be assisted
and/or supported by an Advisor throughout the student conduct process, in
accerdance with Section .05(3). {6} the internet address where the Respondeant
can review a copy of the Code: (7) a date, time, and place for an Educational
Conference with OSC to discuss the incident, or_in the alternative, an instruction
that the Respondent contact OSC fo schedule an Educalional Conference within
the time frame designated in _the Notice of Educaticnal Ceonference, and (8)
notice of the consequences of failing o comply with O3C’s instruction o attend
or scheduie an Educational Conference.,

Conseguences of Falling fo Altend or Schedule an _Educationat Conference. |If

the Respaondent fails to attend or schedule an Educational Caonference afier O5C
has sent the Respondent a Notice of Educational Conference, then the
Respondent waives all rights to a Formal Hearing, and OSC has the discretion to
deem the Respondent to have accepted OSC's determination of responsibility for
misconduct and may impose appropriate sanction{s) for the misconduct {uniess
the Respondent's absence is excused by O5C for good cause). O5C also may
determine that the Respondent's failure fo_attend the Educational Conference
constitutes a separate violation of the Standards of Conduct,

{8 Notice of Allegations. A Notice of Allegations is a wrillen notice thal informs the

72



Respondent that OSC has concluded that it is more likely than not that the Respondent
violated the Standards of Conduct. A Notice of Allegations generally includes, without
limitation, the foliowing information: {) a brief summary of the facts of Respondent's
alleged misconduct: (i) notice that OSC has determined that it is more iikely than not that
Respondent violated the Standards of Conduct (i) notice of the specific Standard(s) of
Conduct that OSC has determined the Respondent more likely than not viclated: (iv) the
Respondent's oplion(s) to elect 3 Formal Hearing o contest OSC's defermination of
responsibility for miscenduct and/or the sanction{s); and (v} the names of withesses likely
io present information concerning the alleged misconduct if the Respondent elects 1o
contest the allegations through a Formail Hearing. O5C may provide the Respondent with
a Notice of Allegations during the Educational Conferance,

Authority: T.C A § 49-9-209(e) and Public Acis of Tennesses, 1839-1840. Chapter 98 Seclion 5, and
Public Acts of Tennessee, 1807, Chapter 64,
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1720-04-03- 07 Siudent Conduct Process: Resolutions,

{1 Resolution by Agresment.

{a)

Purpose and Effects of a Resolution Agreement, At any time during the student

{b)

conduct process, a Respondent may resoive allegations of misconduct by
signing & Resoluiion Agreement. By signing a Resolution Agrsemeni, the
Respondent (1) accepts responsibility for viplating the Standards of Conduct, as
alleged by OB8C: (2) agrees to the imposition of the sanchion(s) proposed by
QSC: and {3) waives any and all rights the Respondent may have {o resoive the
allegations against hirm/her through a Formal Hearing. A Resolution Agreement is
not valid until it is signed by both the Respondent and an OSC employee.,

Revacation or Appeal of a Resoclution Agreement. The Resﬁondént may_not

{c)

revoke or appeal a Resolution Agreement signed by the Respondent.

Resolution Agreement - Sexual Misconduct. After OSC receives a Resolution

Agreement signed by the Respondent in a_case mvolving sexual misconduct,
OSC will notify the Complainant about the proposed Resolution Agreement in
writing and provide the Complainant with the oppeortunity to object fo the sancton
proposad by O5C in the Resolution Agreement. A Complainant must nofify OSC
of hislher objection in writing within three (3) business days from the date that
O5C informs the Compiainant about the proposed Resolution Agreement. if the
Complainant timeiy informs OSC of his/her obiection, then OSC may addrass the
Compiainant's objection by modifving the sanction in & way that is agreeable fo
hoth the Respondent and the Complainant and having the Respondent sign the
modified Resolufion Agresment.  Otherwise, OSC will continue the student
conduct process and resolve the allegations against the Respondent in
accordance with the Code, Nothing in this Section .07{1} shall be construed
permit OSC to conduct an alternative resolulion precess (e.qg.. mediation) in a
case involving alleqations of sexual misconduct.

Resolution Agreement — Academic Dishonesty. In order 1o resolve an allegation

that the Respondent violated Section .04(1) (academic dishonesty; through a
Resolution Agreement, the Respondent shall agree to the imposition of the
instructor's academic penalty in addition {0 agreeing {o the other requirements
contalined in Section .07(13(a).

(2} Resolution by Formal Hearing.

{a)

Types of Formal Hearings. A Formal Hearing is_a process through which a

Respondent has a right 1o contest allegations of misconduct and/cr the sanctions
proposed by 0OSC by presenting information {incluyding, without Hmitation,
witnesses) fo a decision maker other than the University employee(s; who
conducted ihe investigation and/or Educational Conference. The Code provides
for three types of Formal Hearings, depending on the gravity of the disciplinary
sanctions that have been proposed by O3C.

1. A hearing before a Student Life Hearing Officer. which is described in
Section .G7(2){e);

2. A hearing before the SCB ("SCB Hearing”, which is described in Section
08: and
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(k)

3. A contested case hearing under the Uniform Administrative Procedures
Act (*UAPA Hearing”), which is_conducted in_accordance with the
University's procedures for conducting contested case proceedings
under the UAPA, Chapter 1720-01-05.

Rights 1o a Formal Hearing ~ Individual Student. In every case in which an

{c)

individual student is the Respondenti, the Respondent has the right o resolve
ailegations of misconduct andlor proposed sanctions through a hearing before a
Student Life Hearing Officer. An individual student Respondent also has the right
o resolve aliegations of misconduct and/or the proposed sanctions through a
SCB Hearing or a UAPA Hearing when OSC proposes one (1) or more of the
following sanctions: (1} deferred suspension; (2) suspension; (3) expulsion; (4)
University housing removal; (b)) withholding of degree: or (8) revocation of

degree.

Rights to a Formal Hearing — Student Qrganization, In every case in which the

(<)

Respondeni is 2 student organization, the student organization Respondent has
the right to resolve allegations of misconduct and/or proposed sanctions through
2 SCB Hearing or a hearing before a Student Life Hearing Officer. A Respondent
student ordanization alsc has the right to resolve aliegations of misconduct
and/or the proposed sanctions through a UAPA Hearing when O3C proposes the
sanction of revocation or suspension of the student organization's University

regisiration.

How o Request a Formal Hearing, A Formal Hearing may be requested by the

{e)

Respondent only in writing using the form{s} approved by OSC. Orally requesting
a Formal Hearing shall not constitute a valid request for @ Formal Hearing. H a
Respondent timely requests a Formal Hearing and has a right to have either a
UAPA Hearing or 2 SCB Hearing, then the University will conduct a UAPA
Hearing unless the Respondent executes a written waiver of the right to a UAPA

Hearing.

Hearing before a Student Life Hearing Officer. A Student Life Hearing Officeris a

University employee designated and trained by OSC to conduct a Formal
Hearing consistently with the procedures oullined in the Code for SCB Hearings
{e.q.. Section .08), except as provided in this Section .07(2)(e). In conducting a
Formal Hearing, a Student Life Hearing Officer has the same authority of the
Chairperson of the SCB except that,_unlike the Chairperson of the SCB, but like
the voting members of the SCB. the Student Life Hearing Officer is the decision
maker concerning whether the Respondaent violated the Standards of Conduct
and, i so, what sanction{s} to impose. The decision of a Student Life Hearing
Officer may be appealed (o the Aopeliate Board using procedures corisistent with
the procedures outlined in the Code for appeals of decisions of the SCB.

Consequenceas of Failing to Timely Elect a Formai Hearing, If the Respondent

faiis to elect a Formal Hearing within five (5) business days of OSC fransmitting a
Notice of Allegations in writing_to the Respondent, then the Respondent waives
all rights to a Formal Hearing, and OSC has the discretion to deem the
Respondent o have accented OSC's determination of responsibility for
misconduct and may_impose sanction{s) deemed appropriate by OSC (unless
0OSC extends the time for the Respondent to reguest a Formal Hearing for good
cause). If O8C extends the time for the Respondent to reguest a Formal Hearing
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(3)

and the Respondent fails to elect a Formal Hearing within the additional time
granted by OSC. then the Respondent waives all rights to 2 Format Hearing, and
QOSC has the discretion o deem the Respondent fo have accepted OSC's
determination of responsibility for misconduct and may impose sanction(s)
deemed appropriate by OSC.

Resolution through an Alternative Resolution Process.

(4)

(&)

Proposal of an Aliernative Resotution Process. Al any time during the student

conduct process. OSC may propose o the Respondent and the Complainant that
they attempt o resolve the aliegations against the Respondent through an
alternative resoiution process. Before proposing that the allegations be resclved
through_an_alternative resolution process, OSC shall_determine, whether an
alternative_resolution process would be an appropriate _method of resolution
based on the facts and circumstances of the case, and, if so, what type of
atternative resolution process should be used. Examples of alternative resclution
processes that may be proposed by OSC include mediation, facilitated dialogue,
confiict coaching. and restorative justice. An alternative resclution process is a
voluntary process that may or may not resuit in an Alternative Resolution
Agreement. |f an Alternative Resolution Agreement is not reached, then the
student conduct process will proceed, and the allegations against the
Respondent will be resolved through one of the other resclution methods in the
Code.

Unavaillability of an Alfernative Resoclution Process. O5C shail not use an

{c)

alternative resolution process to resolve allegations against a Respondent: (1) in
a case in which the Complainani and the Respondent have not mutually agreed,
in_wriing, to the aliernative resolution process. or (2} in a case involving
allegations of sexyal misconduct,

Alternative Resolution Agreement. An Allernative Resoiution Agreement is a

written agreement that confirms _an agreement reached during an alternative
resolution process o rescive the allegations against the Respondeni.  To be
valid, an Alternative Resolution Agreement shall _be signed by OSC, the
Respondent, and the Complainant and shall include a waiver of the
Respondent’s right, if any, to have a Formal Hearing on the allegations, Neither
the Respondent nor the Complainant may revoke or appeal an Allernalive
Resolution Agreement.

Conclusion of the Student Conduct Process. This Section .07(4) summarizes the different

ways in which the student conduct process may be conciuded. If more than ong of the

foliowing events occur, then the student conduct orocess concludes on the date of the

iast event 1o occur. O3C aenerally will provide the Respondent with written notice about

the conciusion of the student conduct process within a reasonable time after the

conciusion of the process. If permitted or reguired by law, OSC also will provide the

Compiainant with written notice about the conclusion of the siudent conduct process

within 2 reasonabie time after the conclusion of the process.

{a} No Action Determination. The student conduct process concludes when OSC

makes a final determination at any point in_the process that no action will be
iaken (e.g., O5C delermines that i is not more likely than not that the
Respondeant violated the Standards of Conduct, a Complainani declines {0
participate in the student conduct process, and OSC does not have sufficient
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{b)

information or witnesses to move forward with the siudent conduct process).
0OSC may reinitiate the student conduct process upen receipt of new information;
however, after OSC has deiermined to fake no action, O8C may reinitiate the
student conduct process after a student has graduated only in cases involving
Section .04(1) (academic dishonesty). A Complainant who is informed by QSC of
a no action_dstermination may appeal the decision to_the Director of Student
Conduct, in writing, within five {5} business days of the date that OSC fransmitted
notice of the no action _determination o the Complainant. The decision of the
Diractor of OSC is final and may not be appealed.

Failure to Attend or Schedule an Educational Conference. In accordance with

(¢

Section .08(5¥{c). the student conduct process concludes when: OSC has issued
a Notice of Educational Conference; the Respondent either faiis {o altend an
Educational Conference or fails to comply with O3C's instruction to contact OSC
to schedule an Educational Conference within the fime frame designated in the
Notice of Inauiry. _and OSC does not exercise its discretion o excuse the

Respondent's faliure for good cause,

Failure to Reguest a Formal Hearing after Notice of Allegations. In accordance

(d)

with Section .07{2)(f), the student conguct process concludes when the
Respondent fails to elect a Formal Hearing within five (5) business days of OSC
sending or delivering a Notice of Aliegations to the Respondent, and OSC does
not exercise its discretion o excuse the Respondent's failure for gocd cause.

Resolution Agreement.  The student conduct process concludes when 2

(e)

Resolulion Aareement is executed in accordance with Section .07(1).

Alternative Resolution Agreemeant. The student conduct process concludes when

an Allernative Resolution Agreement is exscuied in accordance with Seclion

07(3).

Notice of Deqision of a Student Life Hearing Officer — Ng Valid Appeal. The

{d)

student conduct process concludes when a Student Life Hearing Officer has
issyed a Notice of Decision and neither the Respondent nor the Complainant has
submitted a valid Notice of Appeal. )

Notice of Decision of a Student Conduct Board — No Valid Appeal. The student

(h}

conduct process concludes when a Student Conduct Board has issued and
transmitted a Notice of Decisicn under Section .05 and neither the Respondent
nor the Complainant has submitted a valid Notice of Appeal under Section .08(6).

Notice of Final Decision. The situdent conduct process concludes when the

(i}

Appeltate Board has issued a Notice of Final Decision,

UAPA. The student conduct process goncludes when a Formal Hearing has

(i}

concluded _under the University’'s rules for conducting _contested case
proceadings under the UAPA, Chapter 1720-01-05,

Expiration and Satisfaction _of All Sanctions, The student conduct process

concludes when OSC determinas that the time periods for all sanctiens given io
the Respondent have expired {except for the sanction of expulsion, which does
not expire), and the Respondent has satisfied all other ferms_ and conditions of all
sanctions that the Respondent received.
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Authority: T.C.A. § 49-9-209{e) and Public Acts of Tennessee, 1839-1840, Chapter 98 Section &, and

Public Acts of Tennesseg, 1807, Chapter 64,

1720-04-03- 08 Student Copduct Board: Hearings and Appeals.

{1 Notice of SCB Hearing.

{a)

When a Notice of 5CB Hearing is _Sent. if the Respondent reguesis a SC8

{b}

Hearing in accordance with Section .07(2), then OSC will send the Respondent
and the Complainant a Notice of SCB Hearing at least seven {7) business days
in advance of the date of the hearing.

information in the Notice of SCB Hearing. The Notice of SCB Hear‘inq generaily

()

will contain, or be accompanied by, the following information: {1} the date, time
and place of the SCB Hearing (the Director of OSC may reschedule the 5CB
Hearing for good cause and issue a revised Notice of SCB Hearing that contains
a new date, time, and place of the SCB Hearing): (2} a copy of the Notlice of
Allegations: (3) the sanctioni{s) that the Conduct Officer will request the SCB
impose on the Respondent (4) the names of all witnesses through whom ihe
Conduct Officer is likely_to_present information during the SCB Hearing. {5) a
notice of the right 1o the assistance and/or support of an Advisor during the SCB
Hearing. and (8) a description of all tangible or electronic information that the
Conduct Officer is likely 1o present to the SCB, such as an investigative report,
police report, incident report, withess statements, video or sudio recordings,
photographs, text messages, or phone records,

More than One Respondent. In cases involving more than one {1} Respondeant,

{d)

SCB Hearings concerning each Respondent's conduct may be conducted
separately upon writlen reqguest of a Respondent submitted at the time of the
Respondents request for a Formal Hearing. The Director of OSC has the
discretion to make the final determination of whether to grant such a request and
will notify the Respondents of his/her decision.

Consequences of Failing o Atiend a SCB Hearing, If the Respondent fails {0

attend a SCB Hearing, then the Respondent waives any and all rights to a 3CB
Hearing. The SCB may: proceed with the SCB Hearing without the Respondent's
participation, hoid the Respondent accountable for all decisions made in the
Respondent's absence, including, without limitation, decisions concerning
responsibility for alleged viclations of the Standards of Conduct ‘and may
determine that the Respondent's failyre to attend the hearing constituies a
saeparate violation of the Standards of Conduct. If the SCB determings, in the
Respondent's absence, that it is more likely than not that the Respondent
violaied the Standards of Conduct, then OSC may implemeni the sanctions
imposed by the SCB and conclude the student conduct process.

(2 Composition of the Student Conduct Board.

{a)

Eligible Pool. The Vice Chanceilor for Student Life shall annuaity appoint 2 pool

of persons who are eligible to serve on a SCB. The Vice Changelior for Student
Life may appoint University students, University faculty members, or University
staff employees: however, an emploves who works in OSC is ineligible to serve
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{b}

on a2 SCB. Persons appointed by the Vice Chancellor will be trained by QOSC o
serve on a SCR.

Appointment of the SCB. The SCB is appointed ad hoc for each hearing by the

(c)

Director of OSC from the poo! descriped in Section .08(2){a). The Director of
QOSC shall appoint a SCB consisting of one (1} non-voting Chairperson _and
savern (7) voting mambers. The Chairperson shaii be a University facuity member
or staff empiovee who has received fraining from ©SC on how to conduct a SCB
Hearing. Five (5} voling members and one (1) non-voling Chairperson constitute
a quorum of the SCB that was appoinied by the Director of OSC: however, OSC
will make reasonable efforts to seat a SCB consisiing of seven (V) voling
members. in seating any SCB, the student composition of the voling members of
the SCB must be equal to or greater than the sum of the faculty and siaff voling
members. Regardless of the number of voting members present.  ail
classifications of the Univarsity community {students. facully, and staff) must be
represented by at least one (1) voling member.

Faimess and Impatialiiy of SCB Members. Any _member of the SCB who

deiermines that he/she cannot decide a case fairly and impartially for any reason
shall excuse himself/herself from serving on the SCB. in which case the Director
of OSC shall appoint a substitute member of the panel in_accordance with the
rules in Section 08{2)b),

(3) General Rules Governing SCH Hearings.

{(a)

Required Pre-Hearing Information and Copies — Complainant and Respondant.

1. At ieast five {5) business days prior to the SCB Hearing, the Complainant

and the Respondent must provide the following to the Director of OSC in
writing:

{i) The name of their Advisor. if any. who will attend the SCB
Hearing;

{H} The names of all witnesseés through whom they plan to present
information to the SCB and a brief summary of the information
that they reasonably anticipate that each wiiness will provide to
the SCB:

{iil) A copy of all tangible or electronic information that they plan fo
present 1o the SCB (e.g.. wiiness statemsants, video or audio
recordings, pholographs, lext messages, ghone records, meadical
bilis, diagrams).  However, they are not required io provide
copies of information that is not in_a form that allows _copying
{e.q., weapon, piece of clothing), in_which case they should
describe the information in wriling; and

(iv) A copy of a statement, if any, that they want the SCB to consider
in determining the approprigte sanction _fo impose on the
Respondent if the SCB finds that the Respondent viclated a
Standard of Conduct, The Complainant's_statemeant may include
a description of the impact of the Respondent's alleged conduct
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(B)

an the Complainant The Respondent's statement may include a
description of any factors the Respondent believes mitigates the
alleged misconduct.

2. During _the SCB Hearing, the Complainant and the Respondent may
present witnesses who were not identified in the Notice of Forma)
Hearing only if they comply with this Section .08(3){a). The Complainant
and the Respondent are responsible for contacting withesses who were
not identified in the Notice of Formal Hearing, informing them about the
date. time, and place of the SCB Hearing. and securing their attendance
at the SCB Hearing.

Pre-Hearing Review of Information. Individuals involved with the- hearing are

{c)

responsible for contacting OSC to arrange a time to review the information prior
to the hearing if such review is desired and the information has not been made
available electronically. No less than three (3) business days prior o the hearing
0OSC will make conies of information submitted by the Complainant, the
Respondent, and the Conduct Officer availabie for review by the Compiainani,
Respondent, their respective Advisors, and members of the SCB. Those
individuals will be notified by OSC when materiais are avaiiable for review. OSC
may make the information available elecironically, in their sole discretion, OSC
may redact irrelevant information prior {o making information available.

Recording of the SCB Hearing. The University shall be responsible for making a

{d)

verbatim record {e.q.. digital recording of a SCB Hearnng. Deliberations of the
SCB shall not be recorded. The record of the SCB Hearing shall be the property
of the University. The Complainant and the Respondent may take notes during a
SCB Hearing, which shali be their own_property, but neither the Complainant nor
the Respondent may record the hearing using any other method of recording.
However, the Complainant and the Respondent may request a copy of the digital

recording.

Attendance and Participation. Attendance during a2 SCB generally is imited to

members of the 5SCB, the Conduct Officer, the Complainant and the
Camplainant's Advisor, the Respondent and the Respondent's Advisor, and
withesses. The Conduct Officer, the Complainant, the Respondent, Advisors, and
witnesses may not be present during the deliberations of the SCB. Witnesses
may attend the SCB Hearing only while thay are presenting information 1o the
5CB. unless the witness is the Complainant. the Respondent, or an Advisor, The
Chairperson and the Director of OSC have the discretion 1o allow other persons
to_attend the SCB Hearnq. in_accordance with siate and federal law. The
Complainant and the Complainant's Advisor may atlend any part of the SCB
Hearing (excluding ihe deliberations of the SCB), but the Compiainant and the
Complainant's Advisor shail be excused from the hearing room when the
Respondent's Education Records or information obiained from the Respondent's
Education Records is_disciosed unless the information is alsc part of the
Complainant's Education Records. However, the previous sentence shall not
apply. and the Compiainant and the Complainant’s Advisor shall have the right to
attend the entire SCB Hearing, in cases of sexual misconduct, relationship
viclence, and staiking. The Chairperson _may accommeodate conceinsg for the
personal safety, well-being, and/or fears of confrontations of the Complainant,
the Respondent, and/or wilnesses by permitting attendance or participation by
closed circult teievision, video conferencing, or other appropriaie means, as
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(4)

determined in_the discretion of the Chairperson. However the identity of ali
persons _who present information to the SCB must be made known {o the
Respondent and the Complainant.  The Respondent and the Compiainant must
be allowed o view and hear a person who is attending or participating by closed
circuit television, videa conferencing, or other similar means.

Procedural Rules for SCB Hearings.

(a)

Right to Challenge the Sslection of a SCB Member. At the beqinning of the SCRB

Hearing, the Chairperson shall allow the Complainant and the Respondent {o
request the removal of a member of the SCB on the grounds that the person
cannot be fair and impartial in deciding the case. If the Chairperson delermings
that the person_cannot be fair and impartial, then the Director of OSC may
appoint a substitute member of the SCB in accordance with Section .08(2)(b) or,
if 3 quorum of the SCB still exists, remove the SCB member and aliow the SCB
Hearing o continue without appointing a substituie member,

Authority of the Chairperson. The Chairperson has the authority fo maintain order

{c)

and make all decisions necessary for the fair, orderly, and expeditious conduct of
the SCB Hearing, The Chairperson shall be the final decision maker concerning
what. how. and in what order information and witnesses are presenied 1o the
SCB.

Exctusion of Information. Upon the Chairperson’s initiation or upon request by the

{d)

Conduct Officer, the Complainant, the Respondent, or 82 member of the SCB. the
Chairperson may exclude the following information from the SCB's consideration:
{1} irrelevant information: {2) information that unreasonably repeats information
already provided to the SCB: {3} information that was not provided in advange of
the hearing in accordance with Section .08(31(a). (4) information that is proiected
from disclosure under federal or Tennesses law; and/or (5) information about a
person's character or character trait, if the information is being presented to show
that on a particular occasion the person acted in accordance with the character
or _character trait.  Generally. in _cases involving an aliegation of sexual
misconduct, neither the Compiainant's nor the Respondent's prior sexual history
is relevant to the issue of whether sexual misconduct occurred and will noi be
considered by the 3CB. However, when the Respondent contends that the
Complainant gave consent for a particular sexual act the prior sexual history
between the Compiainant and the Respondent may be relevant to assess the
manner and nature of communications between the parties, although ihe mere
existence of a current or previous dating, romantic, infimate, or sexual
relationship with the other person does not allow a Respondent to imply or infer
consent. The Complainant’s and the Respondent's prior sexual hislory may also
be relevant in _other limited circumstances, such as fo show intent molive,
absence of mistake, or to explain an iniury or physical finding.

Persons Who May Present Information. The only persons who may present

infarmation_and/or witnesses during a SCB Hearing are the Conduct Officer, the
Complainant. and the Respondent. The Complainant and the Respondent are
responsible for presenting their own information and/or witnesses, if any, to the
SCB (an Advisor shall not present information and/or witnesses to the SCB}.

Formal Rules. Formal rules of process. procedurs, andfor technical rules of

avidence, such as those applied in criminal or civil court, are not used in SCB
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(i

Hearings. The Chairperson shall decide all procedural guestions that arise
during a SCB Hearing. The Chairperson may consult with the Direcleor of OSC for
assistance i resolving procedural questions fairly and in_accordance with the
Code.

Questioning of Witnesses. Witnesses will provide information to the SCB and

{q

answer questions from the Chairpersen.  The Chairperson may ask guestions
and/or _submit a reguest for additional information to the Respondent, the
Complainant, the Conduct Officer. and/or witnesses, The Conduct Officer, the
Respondent and/or the Complainant shall not directly ask guestions t0 each
other or other witnesses. The Conduct Officer, the Respondent, the Compiainani,
and/or mempers of the SCB may propose guestions for the Chairperson o ask
witnesses by submitting the proposed gquestions to the Chairperson in: writing
during the hearing. The Chairperson has the discretion whether to ask a witness
a guestion proposad by the Conduct Officer, the Respondent, the Complainant,
and/or members of the SCB. The method of guestioning witnesses outlined in
this Section .08(4)(f) is used to preserve the educational tone of the SCB Hearing
and to avoid the creation of an adversarial environment.

Closing Statements. At the close of the SCB Hearing, the Chairperson may allow

{

the Conduct Officer, the Complainani, and the Respondent egual opperiunities 1o
make statements to the SCB summarizing the information presented to the SCB
andfor advocating the decision that the SCB should reach. The Conduct Officer
and the Complainant may advocate that the SCB impose a specific sanction(s),
and the Respondent may respond. however, the Respondent's record of student
conduct maintained by OSC shall not be disclosed to the SCB by the Conduct
Officer or the Complainant during the hearing except in accordance with Section

08{53(c).

Burden of Presenting Information Demonstrating Misconduct, The Conduct

Officer bears the burden of presenting_information demonstrating that it is more
likely than not that the Respondent viciated the Standards of Conduct, as aliegad
in the Notice of Allegations. Neither the Complainant nor the Respondent is
required to present information or witnesses concerning the Respondent's
alleqed misconduct. The SCB shall not draw an inference adverse o the
Conduct Officer, the Complainant, or the Respondent if the Complainant or the
Respondent chooses not o present information or witnesses to the SCB,

5 Notice of Decision of the Student Conduct Board,

{a)

Deliberation of the SCB. Afler the Chairperson defermines that all relevant

(B}

information has been received by the SCB, the SCB will deliberate in private and
decide, for each Standard of Conduct alleged in the Notice of Aliegations to have
been violated, whether it is more likely than not that the Respondant violated the
Standard of Conduct. The SCB will decide by maiority voie whether the
Respondeni violated the Standards of Conduct. The Chairperson shall not vole
on the decision of whether the Respondent is responsible for violating the
Standards of Conduct or what sanctions should be imposed unless there is a tie
vote of the SCB.

Basis of Decision. The SCB shall not base its decision on information not

presented during the SCB Hearing. However, if the SCB requests that additional
information be provided after the S5CB Hearing. the SCB may consider and base
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(6)

(c3

its decision on the additional information, as long _as the Conduct Officer, the
Respondent, and the Complainant have had a chance o review ang respend to
the additional information either in a resumption of the SCB Hearing or in writing.

Determination of Sanction(s). If the SCB decides that the Respondent violated

{d)

the Standards of Conduct, then the SCB wili decide the appropriate sanction(s)
by majority _voie. |n_deciding the approgriate sanctions for a Respondent's
misconduct, the SCB may consider (1) statements submifted by the
Complainant_andfor the Respondent to the SCB concerning the appropriate
sanctions, and (2) a statement about the Respondent's conduct histery, which
shall be provided o the Chairperson by the Direcior of OS¢ in 2 sealed envalope
prior to the SCB Hearing. The statements should be provided to the Chairperson
by the Director of OSC in a seaied envelope prior to the SCB Hearing,

issuance of Notice of Decision. Within iwo {2) business days of the conclusion of

{e}

the SCB Hearing, the Chairperson shall issue a Notice of Decision and transmit a
copy of the Notice of Decisicon to the Director of OSC, The Director of OS¢ shall
notify the Respondent about the Notice of Decision and provide a copy of the
Notice of Decision. If permitted or required under iaw, the Director of OSC shall
notify _the Complainant about ithe Notice of Decision to the Compiainant
{simultaneousty with the notification tc the Respondent) and provide a copy of
the Notice of Decision o the Complainant.

Information in Notice of Decision. The following information shall be included in

the Notice of Decision, {1} for each Standard of Conduct identified in the Notice
of Allegations, the SCB's decision concerning whether it is more likely than not
that the Respondent viclated the Standard of Conduct and the SCH's rationaie
for the decision concerning the alleged violation of the Standard of Conduct
including, without limitation, a brief summary of the informalion upon which the
SCB relied in making its decision: (2) the sanction{s) if any, that the SCB has
imposed on the Respondent_ and {3) information about the Respondent’s and the
Complainant's options_ if any, to appeal the decision of the SCEB.

Appealing Decisions of the Student Conduct Board,

{(a)

Appealable Decisions. The Condugt Officer, _the Complainant _and/or the

Respondent may appeal the decisions of the SCB that are coniained in the
Notice of Decision, but the grounds for appesai are limited o those described in
Section . 08(6)(c).

Notice of Appeal. An appeal is procedurally valid only if all of the following

{c)

requirements are met (1) an appeal shall be submitted in_writing_ by fully
completing a form approved by OSC calied a "Notice of Appeal:” {2) the Notice of
Appeal shall be received by ©5C within five {5} business days of the date that
the Director of OSC transmitied the Notice of Decision, and (3) the Notice of
Appeal shall not include information that is not included in the record of the SCB
Hearing, except the Notice of Appeal may contain _a summary of the new
infarmation described in Section .08(63{(ci{(3).

Grounds for Appeal. The Notice of Appeal shall explain the grounds for the

appeal, which shall be limited to ong {1} or more of the following grounds:
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{d)

1. Clearly Unreasonable Sanction. The sanction(s) imposed by the SCB is
clearly unreasonable (Le. has no sound basis or justification in reason),

2. Materiai Procedural Error. A procedural error occurred prior fo or during
the SCB Hearing, and the procedural error reasonably could have had a
material impact on the SCB in reaching its decision. Neither the failure of
the Respondent or the Complainant o secure the afiendance of an
Advisor or witness nor the failure of an Advisor or witness o atitend or
otherwise participate in_any phase of the student conduct process
constitutes a malerial procedural error. The failure of the Respondent or
the Complainant to attend the SCB Hearing does not conslituie a3
material procedural error,

3 New Information. New information has been discovered. the information
reasonabiy could have had a2 substantial impact on the SCB in reaching
its decision, and the person submitfing the Notice of Appeal did not know
and reasonably could not have known about the information at the time
of the SCB Hearing,

Effactive Date of Sanction. The sanction(s) imposed by the SCB shall not be

effective during the period in which a Notice of Appeal may be submitted, or, if a
procedurally valid Notice of Appeal has been submitied (as determined by
Section .0B(BYDY, uniil a Notice of Final Decision is issued by the Appeliate
Board, whichever is later. In cases in which the sanction of degree revocation is
imposed, the sanction shall be presented to the University's Beard of Trustees
for approval before the sanction is imposed,

Appellate Board., The Appellate Board is the University body that considers

appeals of decisions of the SCB,_afier a procedurally valid Notice of Appeal has
peen submitted to OSC. The Vice Chancellor for Student Life will appoint & poo!
of persons trained by OSC who are eligibie to serve on an Appellate Board, The
Vice Chancellor for Student Life may appoint University students, University
faculty members, or University staff employees 10 be members of that pool.

Determination of FProcedural Validity of Netice of Appeal. Within seven (7)

{a)

businass days after the receipt of a Notice of Appeal, the Director of OSC will
determine whether the Notice of Appeal is procedurally valid. A Notice of Appeal
is pracedurally valid only if it has been fully completed, timely submitted {0 OSC
and does not contain information outside of the record of the SCB Hearing. if a
Notice of Appeal is procedurally invalid and the fime for submitiing a Notice of
Appeal under this Section .08(6)() has expired, then the Director of OSC shall
send the Conduct Officer, the Respondent, and the Complainant {if permitied or
required by law) a notice that the decision of the SCB has become final and any
sanction{s} imposed will become effective immediately. However, in a case in
which the Natice of Appeal contains information outside ¢f the record of the SCB
Hearing, the Director of OSC may proceed with appointing an_Appellate Board
after removing from the Notice of Appeal information that was not included in the
record of the SCB Hearing.

Appointment of Appellate Board. If the Notice of Appeal is procedurally valid,

then the Director of OSC shall appoint an Appellate Board to hear the appeal
from the pool of persons who are siiglble 10 serve on an Appeliate Board. An
Appellate Board shall be composead of one (1) non-voting Chairperson and three
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{h)

(3 voting members. Al least one {1} veting member of the Appellate Board shall
be g University student. The Director of OSC shall not appoint a person o serve
as Chairperson gr a voting member of the Appetiate Board if the person served
as a Chairperson _or a voling member of the SCB whose decision is being
appealed. In_addition. _an_employee who works in O5C or whose direct
superyisor is the Conduct Officer who participated in the SCH Hearing shall be
ineligible 1o serve as a meamber of the Appeilate Hoard.

Transmittal of Notice of Appeal After the appointment of the members of the

Appesilate Board, OSC shall fransmit a copy of the Notice of Appeal o persons
who have a need to know about the Notice of Appeal, including, without
limitation, the members of the Appellate Board and all non-appealing pariies
{e.q.. if the Respondent appeals, the Conduct Officer and the Complainant wouid
be the non-appesling parties). A non-appealing party may submil a writlen
response to the Notice of Appeal o the Appellate Board within two (2) business
days of OSC's transmittal of the Notice of Appeal. The writien response shall be
iimited to; {1} responding to issues raised in the Notice of Appeal and shall not
contain information that is not included in the record of the SCB Hearing: and (2)
request the removal of 28 member of the Appeiiaie Board on the grounds that the
narson_cannot be fair and impartial in deciding the case, If the Director of OSC
determines that the person cannot be fair and impartial, then the Director of OSC
may appoint g substitute member of the SCB in accordance with Section

D08(6)(a).

Recusal. Any member of the Appeliate Board who determines that he/she cannot

{0

decide the anpeal fairly and impartially for any reasen  shall  recuse
himself/herseif from serving on the Appellate Board, in which case the Director of
08C shall appoint @ substitute member of the Appeilate Board in accerdance
with this Section .08(8){q).

Review of the Record. The Appellate Board's final decision shall be based on iis

raview of the record of the hearing before the SCB, which shall be limited {o; (1}
the Notice of Allegations; (23 the Notice of Formal Hearing: {3} the Notice of
Decision: {4} the recording and the {ranscript, if any, of the hearing, and all gther
information submitied to the SCB during the hearing,_and (5) the Notice of

Appeal.

Potential Decisions of the Appeliate Board. The Appeilate Board shall reach one

{1) of the following decisions, by a majority vole:

1. Affirm both the SCB’s finding that the Respondent violated the Standards
of Conduct and the sanctions imposed by the SCB;

2. In_a case involving a clearly unreasonable sanction, affirm the SCB's
finding that the Respondent violated the Standards of Conduct and
modify_the sanctions imposed by the SCB by imposing a greater or
lesser sanction{s),

3, In cases of a substantial procedural error. remand the case for a new
hearing to be conducted by the same SCB. The Appellate Board should
recommend o the Chairperson how o correct the procedural error. The
Director of OSC may appoint a substitute member for any member of the
SCB who is unavallsbie to participate in the new hearing, or
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4, in cases of new information that fits the criteria described in Sectlion
08(8){c)(3), remand the case to the same SCB for the limited purpose of
hearing the new information and_reconsidering its decision based on the
new information. The Director of OSC may appoint a substiiuie member
for any member of the SCB who is_unavailable to participate in hearing
the new information or the reconsideration of the decision.

Notice of Final Decision. The Appellate Board shall communicate s decision

through a written notice called a Motice of Final Decision. The Notice of Final
Decision should be issued within ten {10) business days of the submission of the
Notice of Appeal. The Notice of Final Decision shall be sent to the Director of
08¢, who will notify the Conduct Officer, the Respondent, the Chairperson of the
SCB, and, if permitied or recuired by law, the Complainant about the Notice of
Decision and provide them a copy of the Notice of Decision. The decision of the
Appeilate Board is final and is not subiect to appeal.

(N Other lssues Heard by the SCB. In addition_to_hearing disputes concerning violations of

the Standards of Conduct, the Student Conduct Board shall also be the University hody

that hears dispules concerning the interpratation of the Student Government Constitution

and disputes concerning the resulls of Siudent Government eleclions.

Authority: T.C.A § 49-9-209(e) and Public Acts of Tennessee, 1839-1840, Chapter 98, Section 5, and

Public Acts of Tennessee, 1807, Chapter 84,

1720-04-03-.09 Sanctions.

(1 General Rules.

(a)

Purposes of Banctions. The primary purposes of sanclions are to: (1) educate

(b

the Respondent about appropriste behavior (2) promote the personal_and
nrofessional development of the Respondent; (3) discourage the Respondent
and other students from violating the Standards of Conduct, and (4) protect other

members of the Universily community. The sanctions imposed on a Respendent
should be proportional o the Respondent's misconduct and appropriate for the
particular case based on the gravity of the offense (including, withoui iimitation,
how the violation affected or reasonably could have affected other members of

the University community). Consideration may also be given o the Respondent's

conduct record: whether the Respondent acted in self-defense, and, if so

whether the amount of force used was reasonable under the circumsiances: the
Respondent's academic classification {e.q., undergraduate, graduate, freshman,
sophoemore, junior, senior). and other aggravating or mitigating factors,

Administrative and Developmental Sanclions. A student who accepls

responsibility or is found responsiple for violating the Standards of Conduct

generally will be_given one {1} or more adminisirative sanctions. A studeni may
also be given one {1} or more developmental sanctions.

{2 Administrative Sanctions.

(a)

Warning, A warning is a written notice o a student that inferms the student that

the student has violated the Standards of Conduct the misconduct must cease
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(b}

and/or not recccur, and further misconduct will likely resuit in the imposition of
more serious sanctions.

Disciplinary Probation. Discinlinary probation is imposed for a specified period of

{c)

thme during which the student may continue to be enrolled but must demonstrate
conduct that conforms fo the Standards of Conduct. Conditions_imay be placed
on the student's continued enrolitnent. A student may be placed on disciplinary
probation for moderate misconduct or in the case of repeated minor misconduct
Also, a student aliowed fo re-enroll following a suspension will be placed on
disciplinary probation. Subsequent violations of the Standards of Conduct during
a period of disciplinary prebation may result in suspension or expulsion from the

University.

Deferred Suspension. A deferred suspension is a desiqﬂatéd Dériod of time

{d

during which a student, while continuing to be enrolled, is given an cpportunity o
demanstrate the ability to abide by the Standards of Conduct. A student may be
placed on deferrad suspension for serious miscenduct or in the case of repeated
misconduct If the student is found responsible for any additignal violation(s) of
the Standards of Conduct while the student is on deferred suspension, then the
sanction of suspension wiil be the minimum sanction that will be imposed in a
Formal Hearing on the subseguent misconduct. Students who _are plaged on
deferred suspension are also generally given developmental sanctions,

Suspension. A suspension is an official separation of a student from the

University for a specific period of fime and/or until cerain conditions are mel A
suspension may be imposed for serious misconduct and/or for a violation of
deferred suspension. Suspansion may include conditions that will be in place if
the student re-enrolls. The effective date of a suspension may be mposed
retroactively to the date that the misconduct occurred. While suspended, the
student loses all University righis and privileges {e.q.. enrollment privileges), shall
not represent the University in_any official manner. and shali not be present on
University-conirolled property without the orior approval of the Vice Chancelior
for Student Life. The student may be reguired to maet with an assigned Student
Life staff member peripdically while suspended to ensure the student is making
satisfactory progress regarding the developmenial sanctions _issued. The Vice
Chancellor for Student Life will determine whether the student is eligible for
consideration for re-enroliment by the University's admissions office(s). Students
who are permited to retun to the University foliowing a peried of suspension will
automatically be placed on disciplinary probation by OSC for a designated period
of fime, which is designed to facilitate a smooth transition back to the University
community. A studeni on post-suspension disciplinary probation must abide by
the Standards of Conduct and all terms and conditions placed on the student's
re-enroliment.

Expulsion.  Expulsion is a sangction that permanently bars a person_ from_re-

enroliing as a student at the University. This sanction generally is imposed when
the student's misconduct is deemed so serious as to warrani total and permanent
disassociation from the University community without the possibility of re-
enrollment. and/or when, by the student’s repeated misconduct a siudent has
exhibited a blatant disregard for the health and safety of other members of the
University community or the University's right o establish ruies of conduct A
person who has been expelled shall not be present on University-controlied
property without the prior approval of the Vice Chancellor for Student Life.
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3)

Withholding of Degree.  The University may withhold a degree as a disciplinary

s}

sanction for a specified period of time or untii the student's compietion ¢f all other
sanctions imposed, whichever occurs |aler.

Revocation of Deagree.  The sanction of the revocation of a _dedree may be

imposed If a student has obtained a degree at least in part through cheating,
plagiarism, or other academic dishonasty, Revocation of a degree shall be
approved by the University of Tennessee Board of Trustees befors the
revocation is effective. If approved by the Board of Trustees, this sanction will be
noted on the student's academic franscript on a permanent basis.

Disciplinary Probation for Student Organizations, A student organjzation given

{i)

the sanction of disciplinary probation is_permitted to retain University student
organization registration on a probationary status, As a condition of the
discinlinary probation. the student organization also may be given deveiopmental
sanchons.

Social Probation. Social probation  prohibits &  student organization  from

{0

sponsoring or participating in specified social activities, While on social probation,
a student organization may not host social events {e.q. mixers, dale parties,
formals. and band parties) or padicipate in University-afiiliated activities (e.g.,
Homecoming, All Sing, Carnicus, intramurals). Any exceptions to social probation
must be approved, in advance, by the Vice Chancellor for Student Life,

Revocation or Suspension of University Registration. In cases of serious or

repeated misconduct, & student organization's University registration may be
revoked,

Developmental Sanctions. In addition to an adminisirative sanction{s), one {1} or more of

tha following developmental sanctions may be imposed in an effort to foster student

iearning and development,

(&)

Educational Activities, Educational activities are designed to educate the student

£4)]

about why certain conduct was inappropriate. Examples of such aclivities
inciude withaut limitation, offering a formal apology (in writing and/or in persen),
attending_an educationai class, fraining, or_workshop: giving or _attending a
presentation, preparing and submitting 2 research project or paper on_a
designated topic, or offering a written reflection responding fo a prompt given by
0S¢,

Restitution. Restitution is compensation for loss, damage, and/or injury incurred

{c)

as a result of the student's actions. Compensation may fake the form of money,
service, and/or material replacement. Restitution may be required o be made {o
the University, a specific individual, or a specific_organization. Normaly, all
restitution must be paid or made within two (2) weeks of the imposition of the
sanciion.

Supervised Work/Service. A student may be assigned unpaid work or ssivice

that is both beneficial to the University community and/or likely to assist the
student in understanding the effects of the student’s misconduct
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{d} Loss or Resiriction of Privileges. Specified student privileges are lost or
restricted. Such privileges include. without limitation, the privilege of represeniing
the University in any official manner, the use of or access fo University-controlled
oraperty, University parking privileges, or denial of padicipation in_University-
affiliated activities (e.q.. extragurricular activities},

() University Housing Reassignmeni or Removal. A student may be assigned to a
different residence hail or residence hall room. A student's residence hall
contract also may be terminaied, and the student may be prohibited from residing
in University housing for a definite or indefinite period of time,

{f} Mandaiory Education. A student may be required to participate in one (1) or more
educational programs, classes, or workshops relaiing o ithe student's
misconduct, including, without limiation, education concarning alcohol or drugs.
The student may be held responsible for the payment of expenses relating to the
educational program/classfworkshop(s).

Authority: T.C. A § 49-9-209(e) and Public Acts of Tennassee, 1839-1840, Chapter 98, Section 5, and

Public Acts of Tennessee, 1807, Chapter 64,

1720-04-03-.10 Honor Statement,

(1}

Honor Statement. An essential feature of the University is a2 commitment io maintaining

an_atmosphere of intellectual integrily and academic honesty. As such the University
utilizes an Honor Statement that reads, “As a siudent of the University, | piedge that § will
neither knowingly give nor receive any inapproprisie assisiance in academic work, thus
affirming my own personal commiiment to honor and integrity.”

Informing Students and Faculty. The following methods will be used io inform studenis

and facully members about the Honor Statement: (1) the Honor Statement appears on
undergraduate and graduate applications for admissicon, and applicanis will be required 1o
acknowledge hisfher affirmation of the Honor Statement in writing: {2} information
regarding the Honor Statement is included in the undergraduate and graduaie cataiogs,
Hilltopics; (3) the Honor Statement is discussed during student orientation programs: {4}
faculty members are encouraged to discuss the Honor Statement with students in entry-
level English courses: {58} facully members are encouraged {¢ inciude the Honor
Statement_in_their_course syiiabus; (6) implementation methods and alternatives _are
discussed during faculty orientation programs; and (7} the Honor Statement is enforced
through the Standards of Conduct (Section .04{1)) and the student conduct process,

Academic Dishonesty. The Honor Staternent prohibits chealing, plagiarism, and any

{4)

other iype of academic dishonesty.

Plagiarism, Pladgiarism is using the infellectual property or product of someone else

without giving proper credit. The undocumented use of someone else’s words of ideas in
any _medium of communication {unless suych_information is recognized as common
knowledge) is a serious offense. sublect to disciplinary action that may include failure in a
course and/or dismissal from the University. Speciiic exampies of plagiarism include, but
are not timied io: (1) using without proger documentation {quotation marks and citation)
written or spoken words, phrases, or sentences from any source: (2) summarizing without
proper _documentation (usually a citation) ideas from_ another source (unless such
information is recognized as commoen knowledge): {3) porrowing facts, statistics, graphs,
pictorial representgtions. or phrases without acknowiedging the source (unless such




(5}

information_is recognized as common knowledge) {4 coliaborating on a graded
assignment without the instructor's approvai and (5) submitting work, either in whole or
pariially created by a professional service or used without attribution {e.q.. papey, speech,
bibliograghy, or photograph).

Examples of Other Types of Academic Dishonesty. Specific exampies of other types of

(8)

academic dishonesty include, but are not limited to: (1) providing or receiving
unauthorized information during _an _examination or academic assignment, or the
possession and/or use of unauthorized materials during an examination or academic
assignment. (2) providing or _receiving _unauthorized  assistance inconnection  with
laboratory work, field work, scholarship, or another academic assignment; (3) falsifying,
fabricating, or misrepresenting data, laboratory resulls, research resuits, citations, or
other information in connection with an academic assignment; (4) serving as, or enlisting
the assistance of a substitute for a student in the taking of an examination or the
performance of an academic assignment (5) altering grades, answsers, or marks in an
effort to change the earned grade or credit: (6) submitting without authorization the same
assignment for credit in_more than one course: (7} forging the signature of another or
allowing forgery by another on any ciass or University-related document such 2s a ciass
roll or drop/add sheet: {8) gaining an obiectively unfair academic advantage by failing to
ohserve the expressed procedures or insiructions relating o an exam or academic
assignment._and (9 engading in_an_activity that unfairly_places another student at a
disadvantage, such as taking, hiding, or aliering resource maierial or manipulating a

gragding system,

Responsibilities Asscciated with the Honor Statement. Al members of the University

(N

community have responsibiliies  assogiated with the Honor Statement.  These
responsibilities are unique to each secior of the Universily community. Each student is
responsible for his/her own personal integrity _in_academic #fe. Each student is
rasponsibie for knowing and adhering to the terms and conditions of the Honor Statement
and may acknowledge his/her adherence to the Honor Statement by writing, "Pledged,”
and signing on a graded class assignment or examination. Although there is no
affirmative duty to repert the academic dishonesty of another, each student, given the
dictates of his/her own conscience, may_choose to report any viclation of the Honor
Statement to a facully member or 1o OSC. The prevention of academic dishonesty, and
the response to academic dishonesty, is the immediate responsipility of the instructor,
However, students are not excused from complying with the Honor Statement because of
an instructor’s failure to prevent or discourage academic dishonesty.

Academic Dishonesty — Resolution by the Academic Department.

(a) Notice of Academic Dishonesty and Informal Opportunity io Respond o
Allegations. When an_act of alieged academic dishonesty is discovered by, or
broughi to the attention of an _instrucior, the instructor shall notify the student
about the alleged academic dishonesty. describe the information supporting the
allegation, and give the student an informal opporfunity o _respond to the
allegation{s) and information. The instructor may proceed with imposing an
academic penalty for academic dishonesty if the student has not responded to
the instructor's notice to the student concerning the alleged academic dishonesty
within five (5) business days of the notfice. The instructor does not have the
authority under the Code to impose a sanction identified in Section .09(2) or
Section .09(3). An academic penalty shall not take effect until after the deadline
for an appeal has passed under Section 10(7){c), or. if the student appeals the
penaity, the student conduct process has concluded and the pepalty has been
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(8)

upheld. whichever is later,

{b} Decision Whether to Impose an Academic Penalty. Afier giving the student notice
and an informal opportunity to respond. if the instructor concludes that the
student engaged in _academic dishonesty, then the instructor may impose an
academic penaity of a failing or reduced grade in_the academic exercise
assignment, examination, and/or course; loss of credit for the work involved, an
assignmeani o repeat the work, to be graded on its merits; and/or an oral or
written reprimand. An _instrucior may impose more than one (1) academic
penalty. H the instructor decides to impose an academic penaity, then the
instructor shall transmit a notice 1o the student of the allegations, information,
findings, academic penalty imposad, and information on the student's options o
appeal the findings andfor penalties under Section .10(7}c). The notice- shouid
he countersigned by the department head. Copies of the notice o the student
shall be submitted to OSC, the dean or other chief administrative head of the
instructor's acadernic_unit, and, where different, the dean or other chisf
administrative head of the academic unit in which the student is enrolled. The
instructor is not reguired to notify a student that a complaint has been _made to
0sC.

{c) Apneals of Academic Penalties. Within five (5) business days of the transmittal of
the notice to the student described in Section 10(7)(b)2} the student may
appeal the academic penalty imposad by ithe instructor by submitting a written
Notice of Appeal of Acadernic Penalty 1o OSC, using a form approved by OSC,
The SCB hears appeais of academic penalties. If OSC does nof issue a Notice of
Allegaiions, then the instrucior shall serve as the Conduct Officer jn the SCB
Hearing. The decision of the SCB. or the Appellate Board if the decision is
appealed. shall be the final decision of the University concerning the academic
nenalty. For exampie if the SCB's decision, if not appealed to _the Appellate
Board, is to reverse a grade of “F" for the course, then OSC will inform_the
University's Redistrar of the SCB's decision and request the Registrar o enter
the grade for the course that the student would have received if the student had
not been accused of academic dishonesty. If there is a gquestion aboul what
grade the sfudent would have received if the student had not been accused of
academic dishonesty. the guesiion will be referred to the Provost for resolution.

Academic Dishonesty —~ Resolution through the Student Conduct Process. After regeiving

notice from the instructor under Section 19(7)(b), OSC may proceed with the student
conduct process and determine of whether to issue a MNotice of Allegations for violating
Section .04{1). A decision by OSC not 1o issue a Notice of Allegations shall not be used
by the student to support an appeal of an academic penaity imposed by the student's
instructor, In addition, OSC may issue a Notice of Aliegations for violating Section .04(1}
reqgardless of the response of the instructor to the alleged academic dishonesty. if an
instructor alleges that a student engaged in agademic dishonesty and the student wants
to appeal the academic penalty and/or OSC issues a Notice of Allegations containing an
allegation of a viciation of Section .04(1). then the aliegations against the student and the
issye of the appropriate academic penaliy shall be resolved through a Resolution
Agreement, a Formal Mearing, or an Alternative Resolution Process,

College of Law.  The University of Tennessee College of Law has adopted and

promulgated its own Code of Academic Conduct, Chapter 1720-04-09. Chapter 1720-04-
09 shalt control in the event of a confiict between this Chapter and Chapter 1720-04-09,
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Authority: T.C A § 40-9-209(2) and Public Acts of Tennessee, 1839-1840, Chapter 98, Section 5, and

Public Acts of Tennessee, 1807, Chapter 64.

1720-04-03-.11 Potlicy on Amnesty for Good Samaritans and Students in Need of Emergency Medical

Atiention.

(1}

Backaround, The University of Tennessee holds paramount the health, safely, and

weifare of studenis. Accordingly, ail University students are expected 1o alert approgriaie
officials in the event of a heaith or safety emergency, inciuding, without limitation, a
situation involving the abuse of alcohol or other drugs,

Expectations. When a student knows _or reasonably should know that ancther studeni is

(3)

in need of emergency medical attention, the siudent is expected to. (1) contact
appropriate people to report the incident and reguest assistance (e.q.. University staff
members, law enforcement). and provide those people with the names_and contact
inforrmation for the student reporting the ingident and the impaired studeni and (2)
demonsirate cooperation and care by remaining with the impaired student and_providing
reasonable assistance during and after the incident. A student who takes all of the steps
described in this Section .11(2) will be referred 1o as a "Good Samaritan’ under the Code,
The siudent who needed emergency medical attention will be referred to as an ‘impaired
student” under the Code.

Amnesiy for Good Samaritans. Unless a Good Samaritan has engaged in a repeated or

(4}

serious violation of the Standards of Conduct {e.q. physical or sexual assaull, property
destruction. disorderly behavior, theft, second incident of misconduct involving alcohel or
drugs!, a Good Samaritan will not be subject to formal University disciplinary action for
misconduct discoverad by the University as a result of the Good Samaritan’s report
wWhile no formal University disciplinary action may be taken, the student whe acted as a
Good Samaritan may be required o meet with a University staff member to discuss the
Good Samaritan’s misconduct and adhere o appropriaie remedial and/or_educational
recommendations,

Amnesty for Impaired Students. Unless an impaired student has engaged in a repeatad

{5)

or serious violation of the Standards of Conduct (e.g., physical or sexual assaulf, property
destruction, disorderly behavior, theft, second incident of misconduct involving alcohol or
drugs). an impaired student will not be subiect to formal University disciplinary action for
misconduct discovered by the University as a result of the Good Samaritan's report
While no formal University disciplinary action may be taken, the impaired student may be
required to meet with a University staff member, pariicipate in educational activities
and/or establish that the studeni has addressed issues that coniributed to the
risconduct.

Application of the Amnesty Policy to Student Organizations. Student organizations,

through their officers and members, are aiso expecied to iake responsible action in
emergency situations. While the Policy oan Amnesty for Good Samaritans and Students in
Need of Emergency Medical Attention may not fully apply, a student organization's
adherance 10 steps described in Section . 11(2) will be considered a mitigating factor
when determining the outcome of or sanction for misconduct Additionally, the Universily
will consider a failure of officers and/or members to adhere 10 steps described in Section
A1) to be an aggravating factor when determining the outcome of or sanction for
misconduct,

Authority: T.C.A 8§ 49-9-209{e} and Public Acts of Tennessee, 1839-1840. Chapler 98 Section 5, and
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Public Acts of Tennessee, 1807, Chapier 64

1720-04-03-.12 Emergency Powers.

(1

When, in the judgment of the University's Chanceilor. conditions are such that it is

{2}

impractical for the Student Conduct Board to function, the Vice Chancellor for Student
Life may suspend these procedural requlations and appoint an ad hot committee o hear
a conduct matter. Any such ad hoc committee shall follow procedures that will insure that
the Respondent is provided with due process,

The final decision of the ad hoc commities may be appealed 1o the Vice Changellor for

Authority: T.C.A. § 49-9-209(e} and Public Acts of Tennessee, 1839-1840. Chapter 98, Sectibn 5. an

Student Life, but the grounds for appeal are limited to those outlined in Section 08(8)(¢).

Pubiic Acts of Tennessee, 1807, Chapter 84,

1720-04-03- 13 Maintenance, Disclosure, and Expungement of Student Discipiinary Records.

(1)

Maintenance of Siudent Disciplinary Records. The Unjversity mainiains _student

(2)

disciplinary records separaiely from siudent academic records.

Disclosure of Student Disciplinary Records while a Student is Enrolied. While a student is

{3}

enrolled in the University. OSC may disclose disciplinary records to University officials
who have a legitimate educational interest in the disciplinary records or {o students who
raquest to inspect their disciplinary records. O8C may disclose disciplinary records to
other persons only in accordance with state or federal law.

Disclosyure of Student Disciplinary Records after a Student is no Longer Enrglled. After a

(4)

student is no longer enrolled in the University, O3C will disclose a student's disciplinary
records to persons ouiside of OSC only if one of the following sanclions was imposed on
the student while the studeni was_enrolled in_the Universily, suspension, expuisien;
withholding of degree: or revocation of degree Notwithsianding the previcus sentence,
0O5C will disclose discipiinary records as required by state or federal law (e.g.. subpgena,

iudicial order),

Expungement of Student Disciplinary Records, OS¢ permanently mainiains student

disciplinary records for students who have received the following sanctions {or their
eguivalents under previous versions of the Code): suspension; expulsion;_withholding of
degree: or revecation of degree, O5C expunges student disciplinary records for other
studenis seven (7) vears after graduation or the last date of enrollment, except as
prohibited by law or a University litigation hold.

Authority: T.C.A. § 49-8-209(e) and Public Acts of Tennessee, 1839-1840, Chapter 98, Section 5. and

Public Acts of Tennessee, 1807, Chapter 64

1720-04-03-.14 Definitions of Terms Used in the Code. The following words, terms, or phrases, when

used in the Code, shall have the foliowing meanings.

{1

Attend: To participate in 8 meeting or hearing electronically or in person,

{2)

RBusiness Day. Any weekday not designated by the University as a holiday or

administrative closure day. When calculating a time _perod of business days specified in
the Code, the business day of the event that triggers a time period is excluded,
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(3}

Chairperson: A facully or exempt staff member appointed by the Director of O8C o

{4

preside over and facilitate a SCB Hearing.

Code, Code of Conduct, or Student Code of Conduct. The University of Tennessee,

{5}

Knoxvilie's Student Code of Conduct, Chapter 1720-04-03.

Coercion. Words andfor conduct that viewed from the perspective of a reasonable

(6

person. substantially impair a person’s ability {o voluntarily choose whether 1o engage in
a particular sexual act {e.q., sexual contact or sexual intercourse). Coercion Is something
more than mere seduction or persuasion. Coercion includes, without hmitation: physical
force;_and words and/or conduct that would cause a reasonable person to fear imminent:
harm to the person’s healih, safety, or property or that of a third person; threat of the loss
or impairment of a_job benefit. threat of the loss or impairment of an academic benefit;
kidnapping of the person or a third person; or disclosure of sensitive persanal information
(e disclosure of a person’s sexual orientation, gender idendity, or gender expression).

Complainant: An individual who may _have been subjected to student conduct that

viplates the Standards of Conduclt regardless of whether that individual makes a
combplaint or report to OSC. This term does not impiy pre-iudgment concerning whether
the Respondeni violated the Standards of Conduct. The Direclor of OSC is the final
decision maker with respect to whether an individual is a Complainant for purposes of the
Cuode,

Conduct Officer; A University empiovee designaied by the Director of O3C 1o present

{8

information on behalf of OSC to the Student Conduct Board, The Conduct Officer shall be
employed in the Division of Student Life but is not required fo be employed by OSC.
However, in a case involving alleged academic dishonesty in which OSC has not issued
a Notice of Allegations, the instructor generally will be designated as the Conduct Officer,

Conseni. When used in connection with _sexual misconduct, _consent means an

affirmative _and voluntary agreement by a person o engage in a specific sexual ach
Consent must be oblained. and the responsibility for oblaining consent rests with the
inclividual who voluntarily and physically initizies a specific sexual act, even if the other
person initiated the sexual encounter.

{a) One's own use of alcohol drugs, or other substances does not diminish _one's
responsibility 1o obtain _consent from the other person.  Maoreover, angther
person’s use of alcohol, drugs, or other substances does not diminish one's
responsibiiity to obtain consent from that person.

(b The term “affirmative.” as used in the definition of consent, means that consent is
cormmunicated only through words andfor non-verbal actions that convey a ¢lear
agreement to engage in a specific sexual act Whether a persgn has
comnmunicated an agreement to engage in_a specific_ sexual act generally is
svaluated from the perspective of what a reasonable person who perceived. the
individual's words and/or non-verbal actions would have understood: however, in
the context of a long-term relaticnship between perscns thal has invelved sexual
activity and a pattern of communicating_consent, whether gconsent has been
communicated may be evaluated based gn a subjective standard {i.e., what did
the specific person who initiated the specific sexual act conglude?). A verbal "'ng’
(or words equivaient to “no™), even if it sounds insincere or indecisive, always
means that consent has not been communicated, or if previously communicated
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(c)

has been withdrawn. The absence of a verbal "no” does _not necessarily mean
that consent has been communicated. Because interpreting non-verbat actions
may lead to misunderstanding and a violation of this policy, students are strongly
encouraged to err on the side of caution and not rely solely on the non-verbhal
actions of another person_in concluding that the other person has communicated
consent. The University urges students to communicate with one another before
engaqing in a sexual act to ensyre that they both wish to engage in the same
sexuat act,

Consent cannot be obtained by or inferred from:

{d)

1. Silence that is not accornpamed by non-verbal actions conveying a ciear
agreement tc engacgse in a particular sexuai act,

2 Consent communicated by the other person on a previous occasion,
3. Consent communicated to ancther person.
4. The other person’s failure to resist physical force (however, for burposes

of this policy, the other person's resistance o physical force will be
viewed as a clear demonstration that the person has not communicated

consent);
5. The sexual arousal of the olther person;
5, A current or previous daling, romantic, iniimate, or sexual relationship

with the other person;

7 Currently or previously cohabitating with the other persaon;

8, The other person's atlire;

9. The gther person's repuiation;

10. The other person's giving or acceptance of gifts, or

11, The other person’s exiension or_acceptance of an invitation to go to a

privale residencs, room, or location,

Consent is not voluntary if it is obtained by ceercion. Nor is consent voluntary if it

{e)

is obtained from_a person who is incapacitated if one knows {or a reagonable
person would know} that the other person is incapacitated. Because the
incapacitation of another person may be difficuit for one to discern, students are
strongly encouraged to err on the side of caution (e, when in doubt, gssume
that the other person is incapaciiated and therefore unabie to give consent).

Consent must be continual, which means that consent must exist from the

beainning to the end of each sexual encounter and for each specific sexual act
that occurs during a sexual encounter. A person has a right to change histher
ming; thus, consent o engage in a specific sexual act may be withdrawn by a
person at any time. A withdrawal of consent is communicated through clear
words and/or clear non-verbal actions that indicate thai a person _no longer
agraes to engage in a specific sexual act. Once a person's withdrawal of consant
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(9}

has been communicated, the other person must cease the specific sexual act
and must obtain consent before reinitiating the specific sexual act. Consent is
autornatically withdrawn when a person becomes incapacitated. Consent to one
type of sexual contact or sexual intercourse (e.q., oral intercoursel does not
constitute or imply consert for another iype of sexual contact or sexual
intercowse {e.q., vaginal imtercourse), whether during a2 sexual encounter or
during _a previous sexual encounter.  The Universily urges students io
communicate with one another throughout a sexual encounter to ensure that any
progression of sexual activity is done with consent,

Course of Conduct: Two _or more acts, including. but not limited to, acts in which the

{19

stalker directly, indirectly, or through third parties, by any action, method, device, or
means, foliows, monitors, observes, surveils, threatens, or communicales to or about
another person, of interferes with ancther person's property.

Dating Violence: Vicience committed by a person who is or has been in a social

(10

relationship of a romantic or intimate nature with the victim of the viglence, The existence
of such a reiationship shall be determined based on the reporting party’s statement and
with consideration of the following factors; (1) the length of the relationship. (2) the type of
relationship: and (3} the frequency of interaction between the persens involved in the
relationship. Dating violence includes, without imitation, sexual or physical abuse or the
threat of such abuse.

Disciplinary Hold: The University hold described in Section .08(4)(b).

{123 Discinlinary Records: A written record that personally identifies a8 Respondent and is
maintained by 03C and Community Standards.
{13) Domestic Violenca! An act that is prohibited by local state, or fedaral law and defined as
a felony or misdemeanor crime of viclence, if commitied;
{(a) By a current or former spouse of intimate pariner of the victim;
{b) By a person with whorm the victim shares a child in common;
(c) By a person who is gohabitating with_or has cohabitated with the victim as a
spouse or intimats pariner,
(d) By a person similarly situated to a spouse of the victim under the domestic of
family violence laws of the jurisdiction in which the crime of violence occurred: or
{g) By any other person against an adult or youth victim who is protected from that
persan's acts under the domestic or family violence laws of the jurisdiction_in
which the crime of violence occurred.
{14) Facuity Member or Instructor. A person hired by the University o conduct teaching,
research, or supervisad clinical placements.
{15} Formal Hearing: A SCB Hearing, a hearing before a Student Life Hearing Officer, and/or
a UAPA Hearing.
{18} Good Faith: Having a belief in the truth of information thal a reasconable person in the

same position could have, based on the information known to the person communicating
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(17

the information ai the time the information was communicated by that person.
Information is not communicated in good faith if it is communicated with knowing or
reckless disredard for information that would negaie the former information.

Incapacitated or Incapacitation: A temporary or permanent ghysical or mental state in

{18)

which a person_cannot make informed, rational judgments {e.g.. judamenis concerning
sexual contact sexual iniercourse, or sexual exploitation) because; the person iacks the
physical or mental capacity to understand the nature or consequences of their words
and/or conduct and/or the person is_unable to physicaily or verbaily communicate
conseni  Incapacitation can be voluntary or involuntary.  Incapacitation is determined
based on the totality of the circumstances. Incapacitation may result from:  sleep;
unconsciousness: intermittent_consciousness. temporary  of permanent physical_or
mental disability: involuntary physical restraint, or the influence of alcohol, drugs, or other
substances, including, without limitation, substances used to facilifate sexual assault
(e g.. Rohyonol, Ketamine, GHB. and Burundanga}. Alcohol and drugs are common
causes of incapacitation. When aicchol or drugs are involved, Incapaciiation is a stale
bevond mere drunkanness or intoxication. The impact of aicohol and drugs varies from
nerson to person. however, warning signs of incapacitation may include, without
imitation.  lack of conirol over physical movemeanis (e.q.. inability to dress/undress
without _assistance: inability o walk without assistance}, iack of awarepess of
circumstances  of _ surroundings,  vomiting,___unresponsiveness; and __inability 1o
communicate coherently. A person who is under the age of eighteen (18) (i.e., a minor)
is incapable of giving consent, however, a person who is at least the age of thirteen (13}
and less than the age of eighteen {18) is capable of giving consent {0 sexual acts with
angther person who is less than four (4) years clder than them.

Knoxyvilie Area: The geographical area that consists of the following counties in the stale

(19}

of Tennessee; Knox, Anderson, Union, Grainger, Jefferson, Sevier, Blount, Loudon, and
Roane,

Member of the University Community: A person who is a student, University emplovee,

(20)

University volunteer, inviied visitor io University-controlled property, or participant in &
University-affiliated activity.

Notice or Notify (given to siudenis) Written notice fransmitted by United Stales mail,

(20

courier service, or hand delivery o the address the University's Registrar has on file for
the student: and/or by e-mail to g student's University-provided e-mail account. When 3
notice is transmitted by United States mail or courier service, the notice is effective on the
date that it is mailed or delivered 1o the courier service., When a nolice is transmitied by
hand delivery, the notice is effective on the date that it is delivered io the person to whom
the notice is addressed. When a notice is transmitted by e-mail. the notice is effective on
the date that the e-mail is sent. A student's University-issued email address is the official
method of communication used by O5C,

0OSC: The Office of Student Conduct and Community Standards, which acts through

22)

University employees designated by the Director of OSC to act on behalf of the University
in the student conduct process, including, without limitation University employees who
work in OSC and University employees who work in University Housing.

Possession: Actual knowledae of a substance or _property and/or being in such close

proximity to the substance or property that it is a_reasonable presumption that one had
knowledge of the substance or property,
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(23]

Reasonable Person: A sober. objectively reasonable person in the same situation, and

(24}

with the same sex, gender identity. and sexual orientation as the person whose words
and/or conduct are being evaluated.

Relationship Violence: Dating viplence and/or domestic violence.

(25}

Retevant Information; Information having any tendency to make the existence of any fact

(28}

that iz of conseguence o determining whether the Respondent viglated the Standards of
Conduct more probable or less probable than it would be withoui the information.

Respondent A student who has been accused of viclating the Standards of Conduct

(27)

and/or whose conduct is being investigated by OSC,

Retatiation: An act taken by a student (including, without limitation, an act fakén through a

(28)

third party} because of another person’s participation in_a protected activity that would
discourage a reasonabie person from engaging in protacted activity. Protecied activity
means a person's good faith: (1) opposition o conduct prohibited under the Standards of
Conduct (2) report to the University about sonduct prohibited under the Standards of
Conduct to the University, {3) participation (or reasonable expectation of participation) in
any manner in an investigation, mesting, hearing, or_inferim measure; or (4) exercise of
rights or responsibilities under any provision of the Jeanne Clery Disclosyre of Campus
Security Policy and Campus Crime Statistics Act. Retaliation vioclates the Standards of
Conduct regardiess of whether the underlying aliegation of a violation of the Standards of
Conduct is uitimately found to have meril. Retaliation can include an act {aken against a
person's family, friends, advisors, and/or other persons reasonably expected to provide
information in connection with a University investigation or hearing.

Sanction: An administrative sanction and/or a developmental sanction,

(29

SCB: Student Conduct Board,

(30)

Sexual Assaull Fnaaging in sexual contact o sexual intercourse with another persen

{(31)

without the consent of that person,

Sexual Contact The intentional iouching of another person {including, without limitation,

(32

another person's clothing) in a sexual manner with any part of ong’s body or with any
object.  Sexual contact aiso means intentionally causing another perscn 16 iouch
themselves (including, without limitation, their ciothing) in a sexual manner. Whether a
touching was done in 2 sexual manner is determined from the perspective of a_sober,
objectively reasonable person in_the same situation and with the same sex, gender
identity. and sexual orientation as the person who was touched.

Sexual Fxpicitation: An act or attempted act by a person for the purpese of sexual

arousal or graiification, financial gain, or_other personal benefit through the abuse or
expioitation of another person's sexuality. Examples of Sexual Exploitation include
without _limitation; observation of a_person who is undressed or engaging in_ sexual
contact or sexual intercourse, without the consent of all persons being observed {in a
place where a person has a reasonable expectation of privacy); creation or distribution of
images. photography, an audiotape, or a videotape of sexual contact, sexual intercourse
or a person's intimate parts (i.e., genitalia, groin, breasts, buttocks) without the consent of
all persons being recorded or photographed: prostituting another person; allowing others
to observe, either in person or electronically, sexual contact or sexual intercourse without
the consent of all persons invalved in the sexual contact or sexual intercourse (in a place
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(33)

where a person has a reascnable expeciation of privacy), and knowingly exposing
another person to a sexually fransmitted infection without informing the other person that
one has a sexually transmitted infection.

Sexual Harassment, With respect to the conduct of a siudent, unwelcome conduct of a

{34

sexual nature that is so severe or pervasive, and objectively offensive, that it substantially
interferes with the ability of a person to work, iearn, live, or participate in or benefit from
the services, activities, or privileges provided by the University, In no event shall the term
“sexual harassment” be construed o prohibit speech protected by the First Amendment
to the United States Constitytion {e.q. mere insuiting or offensive spesch). Sexual
harassment may include, for example, unwelcome sexual advances, requests for sexuat
favors, and acts of sexual assault. The term “"sexual harassment” alse means, with
respect to the conduct of a student-employee (when acting as a studeni-empiovee).
unwelcome sexual advances, requests for sexual favors, and other verbal or physical
conduct of a sexual nature when: submission to such conduct is made either explicitly or
implicitly a term_or_condition of an_individual's pariicipation in an educational program,
submission to or rejection of such conduct by an individual is used as the basis for
evaluation or advancement in an educational program._or such conduct has the purpose
or effect of unreasonably interfering with an individual's_educational performance or
creates an intimidating, hostile or offensive educational environment. Sexual harassment
is a form of sex discrimination.  To determine whether conduct constitutes sexus
narassment. consideration shail bhe given to the totality of the circumstances, mcluding,
without limitation: the context in which the conduct and/or words occurred; and the

frequency, nature, and severity of the conduct and/or words.

Sexual Intercourse:. The penetration, no matier how slighi, of the vagina or anus with any

(35)

body part or object; or oral penetration by a sex organ of another person,

Sexual Misconduct Sexual harassment, sexual assault, and/or sexual exgloiation,

(36}

Staff Member: A person emploved by the University on a part- or full-time basis, primarily

(37)

involved in planning, organizing, staffing, directing and controlling efforts 10 achieve the
goals and objectives of the University.

Stalking: Engaging in_a course of conduct directed at a specific person that would cause

{38}

a reasonable person to. (1) fear for the person's safety or the safety of others, or {2)
suffer substantial emotional distress.  For _the purposes of this definition, the term
‘regsonable person’ means a reasonable person ynder similar circumstances and with
similar identities to the viclim.

Standards of Conduct. Chapter 1720-04-03- 04

{39

Student: For purposes of the Code. the term “student” means,

{a} A person enrolled or registered for study at the University, either fuli-time or part-
time, pursuing undergraduate, qa’aduate' o7 professional studies, as well as non-
degrea and non-credit programs and courses;

) A student organization;

{c) A person who has completed the immediately preceding academic term and is
gligibie for re-enroliment;
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(40)

(d) A person who is not officially enrolled but who has a continuing relationship with
the University (e.q., on educational leave or other approved lgave status);

() A person who attended the University during a previous academic term and who
engaged in misconduct during the time of enrollment; and/or

(h A person who has been admitted to the University and later matriculates at the
University, with respect to misconduct;

1 That occurs as part of the applicalion process, or

2. That occurs post-admission and pre-matricuiation_and falls within the
jurisdiction of the Code (e.g.. occurs on University-controlled property).

Student Life Hearing Officer. As more fully described in Section 07(23{e). a University

{41)

emplovee designated by the Director of OSC to conduct a Formal Hearing,

Student Organization: An organization that is composed sclely of University studenis that

{42}

has submitted 2 pending application_or _has_completed the process for registration
according to University rules.

Substaniial Emotional Distress: Significant mental suffering or anguish that may, but does

{43)

not necessarily, require medical or other professional treaiment or counseling.

UAPA: Uniform Administrative Procedures Act, Tennessee Code Annciated, § 4-5-301 et

(44)

seq.

UAPA Hearing: A hearing conducted by a University administralive iudge or hearing

(48)

officer in accordance with the University's procedures for conducting a coniested case
hearing pursyant fo the UAPA Chapter 1726-01-05.

University: The University of Tennessee. Knoxville: the University of Tennessee Insliiute

(48)

of Agriculture: and their campuses, centers, institutes, and constituent parts inciuding,
without limitation, their acadernic, administrative, or auxiliary departmenis or divisions,

University-Affiliated Activity: means an activity on_or off University-controiled property that

{473

is initiated, aided, authorized, sponsored, or supervised by the University.

University-Controlled Property: All land, grounds, structures, or any other property

{48)

ownad, controlled, or operated by the University. For purposes of this rule, Universiiy-
controlled property includes, without limitation. all streets, alleys, sidewalks, and public
ways abutting such property. University-controlled property also includes computers and
network systems owned, conirolled, or operated by the University or funded by the

Liniversity.

University Official. An employee of the University, inciuding, without Hmitation, faculiy

{49)

members and staff members, or. for purposes of this Code, a University-recognized
volunteer. when acting in_the performance of their duties. Student employees may be
considered University officials when acting_ in_the performance of their duties {e.g., event
staff. resident assistanis, and teaching assistants).

Vice Chancellor for Student Life: The University's chief student affairs officer, to whom

the Chancelior has delegaied responsibility for the adminisiration of the Code. For the
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(50}

purposes of the Code, the term also inciudes any University empioyee whom the Vice
Chancellor for Student Life desighates to act in place of the Vice Chancelior for Student
Life,

Weapon: Any device instrument, or substance that is designed to, or reasonably could

(51)

be expected fo, inflict a wound, incapacitate, or cause sericus bodily iniury or death,
inciuding, but not limited to, firearms (loaded and unloaded, real firearms and devices
that would reasonably appear o a law enforcement officer o be real firearms),
ammunition, electronic control devices {such as tasers and_stun guns), devices designed
to_discharge an object {such as bb quns, air guns, peliet guns, pofaio guns, and
slingshots, but not water guns), explosives, dangercus chemicais (such as mace. tear
gas, and olecresin capsicum), martial arts weapons, bows and arrows, artificial knuckles,
nightsticks, blackjacks, dirks, daggers, swords. and knives with fixed blades longer than
four {4} inches. The term “weapon” does not include pocket knives that fold (bui not
excluding switchblades): chemical repelients available over-the-counter for self-defense;
instruments used solely for personal hvgiene, preparation of food, maintenance,
University-related instruction, or University empicyment-related duties.

Written: To communicate words either on paper and/or electronically. For example, a

notice delivered via e-mail constitutes a written notice under-the Code.

Authority: T.C.A. § 48-8-20%e) and Public Acts of Tennessee, 1839-1840, Chapter 98, Section 8, and

Public Acts of Tennessee, 1807, Chapter 84,
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* if a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member

Aye

No

Abstain

Absent

Signature
{if required)

Governor Bill Haslam

X

Commissioner Julius Johnson

Commissioner Candice McQueen

Dr. Joe DiPietro

Charles C. Anderson, Jr.

Jalen K. Blue

| o»| x| o> X

Shannon Brown

George E. Cates

Spruell Driver, Jr.

Dr. William E. Evans

J. Brian Ferguson

x| X[ x| =X

John N. Foy

D. Crawford Gallimore

Pr. David Golden

Vicky B. Gregg

Raja J. Jubran

Brad A. Lampley

Ky X x| X| x| X

James L. Murphy, li

Sharon J. Pryse

Rhedona Rose

John D. Tickle

Julia T. Wells

Charles E. Wharton

Tommy G. Whittaker

XX X x| x| x| X
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| certify that this is an accurate and compiete copy of proposed rules, lawfully promulgated and adopted by the
University of Tennessee Board of Trustees on 10/09/2015, and is in compliance with the provisions of T.C.A. § 4-
5-222. The Secretary of State is hereby instructed that, in the absence of a pefition for proposed rules being filed
under the conditions set out herein and in the locations described, he is to treat the proposed rules as being
placed on file in his office as rules at the expiration of ninety (90) days of the filing of the proposed rule with the
Secretary of State.

Date: _11/24/2015

Signature:

Name of Officer:  Matthew Scoggins

Title of Officer. Deputy General Counsel

Subscribed and sworn to before me on: (7“%
Notary Pubiic Signature: mm mmw
My commission expires on; m Lf é/g

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
d?%héwr Q’g : c’;/ atp il

Herbert H. Slatéry il
Attorney General and Reporter

/2;/ 19/ 2015

Date

Department of State Use Only

Filed with the Department of State on:

Fffective on:

Tre Hargett
Secretary of State
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