G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Tennessee Department of Correction

DIVISION: Office of General Counsel

SUBJECT: Repeal of rules concerning inmates

STATUTORY AUTHORITY: Tennessee Code Annotated, Sections 4-5-102, 4-3-603,
4-6-102, and 41-24-115

EFFECTIVE DATES: April 30, 2014 through June 30, 2014

FISCAL IMPACT: Minimal

STAFF RULE ABSTRACT: Chapter 0420-01-01 repeals the provisions of T.C.A. § 41-

24-101 et seq., which govern Correctional Services
Contracting. Repeal of the rule is sought because the rule
has not been necessary to effectuate the statute.

Chapter 0420-03-01 nominally establishes a procedure for
the application of sentence reduction credits for inmates
who participate in certain correctional programs. Such
procedure no longer meets the definition of a rule under
the Uniform Administrative Procedures Act. The
administration of credits is now provided for in Department
of Correction policy.

Chapter 0420-03-02 nominally establishes guidelines for
the discipline of Department of Correction inmates. Such
procedure no longer meets the definition of a rule under
the Uniform Administrative Procedures Act. Procedures
for inmate discipline are now provided for in Department of
Correction policy.

Chapter 0420-03-03 nominally establishes a procedure for
testing inmates for the use of illegal drugs. Such
procedure no longer meets the definition of a rule under
the Uniform Administrative Procedures Act. The testing of
inmates for illegal drug use is now provided for in
Department of Correction policy.



Regulatory Flexibility Addendum

Pursuant to § T.C.A. 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

(If applicable, insert Regulatory Flexibility Addendum here)

The repeal of Chapter 0420-01-01 will not affect small business, because the foregoing rule is simply duplicative
of the existing provisions of statute.

The repeal of Chapter 0420-03-01 will not affect small business because the subject matter applies only to the
sentences of inmates.

The repeal of Chapter 0420-03-02 will not affect small business because the subject matter applies only to the
disciplinary control of inmates.

The repeal of Chapter 0420-03-03 will not affect small business because the subject matter applies only to the
surveillance of inmates for use of illegal drugs.

Impact on Local Governments

Pursuant to T.C.A. 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple declarative
sentence, without additional comments on the merits of the policy of the rules or regulation, whether the rule or
regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

(Insert statement here)

The repeal of Chapter 0420-01-01 will not affect local government, because the foregoing rule is simply
duplicative of the existing provisions of statute.

The repeal of 0420-03-01 will not affect local government. The application of prisoner sentence credits does not
meet the definition of a rule set forth in T.C.A. § 4-5-102. The administration of sentence credits is conducted
pursuant to policy and procedure of the Department of Correction and conforms to the requirements of statute for
prisoner sentence management.

The repeal of Chapter 0420-03-02 will not affect local government because the subject matter applies only to the
disciplinary control of inmates housed in Department of Correction institutions.

The repeal of Chapter 0420-03-03 will not affect local government because the subject matter applies only to the
surveillance of inmates for use of illegal drugs.

$5-7038 (July 2010) 4 RDA 1693
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Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste
additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

0420-01-01 Correctional Services Contracting

Rule Number Rule Title ]
0420-01-01-.01 Summary and Purpose

0420-01-01-.02 Definitions

0420-01-01-.03 Authority to Contract

0420-01-01-.04

Contract Procedures for Management of Carter County Correctional Facility

0420-01-01-.05

Contract Terms for Management of Carter County Correctional Facility

0420-01-01-.06

_Additional Terms for All Correctional Services Contracts

Chapter Number | Chapter Title -
0420-03-01 Prisoner Performance Sentence Credits
Rule Number Rule Title

0420-03-01-.01 Statement of Intent

0420-03-01-.02 PPSC Are a Privilege

0420-03-01-.03 - Assignment to Programs

0420-03-01-.04

Amount of Credit
Part-Time Programs

0420-03-01-.05

Incentive Time
Definitions

0420-03-01-.06

0420-03-01-.07

' 0420-03-01-.08

“Suspension, Dismissal or Withdrawal from PPSC Program
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_Chapter Number

0420-03-01
| Rule Number
0420 03- 01 09

0420-03-01-.10

0420-03-01-.11

0420-03-01-.12

il Restoratlon of PPSC or Incentive Time Taken -

| Chapter Title
Prisoner _P_e_rfgrm_ance ‘Sentence Credlts

Rule Title
Classes of DlSClp!lnary Offenses

D|SC|pI|nary Procedure

_Restrictions Upon Earning PPSC

0420-03-01-.13

Modification of Procedures

0420-03-01-.14

hapter Number

0420-03-02

Effective Date

Chapter Title

Guidelines

Rule Number

0420-03-02-.01

~ | Rule Title

Statement of Intent

0420-03-02-.02

Classification of Offenders

0420-03-02-.03

Imposition of Harsher Penalties

0420-03-02-.04

Commission of Additional Offenses

0420-03-02-.05

Punishment Guidelines

0420-03-02-.06

Restoration of Sentence Credits

0420-03-02-.07

Administrative Segregation

0420-03-02-.08

Eftective Date

| Chapter Number

Chapter Title

0420-03-03 Urinalysis Drug Screening Program
Rule Number Rule Title

0420-03-03-.01 Preface

0420-03-03-.02 Application o
0420-03-03-.03 Definitions o
0420-03-03-.04 Procedures

(Place substance of rules and other info here. Statutory authority must be given for each rule change. For

information on formatting rules go to http://state.tn.us/sos/rules/1360/1360.htm)
Chapter 0420-01-01, Correctional Services Contracting, is repealed in its entirety.

Authority: T.C.A. § 41-24-115

Chapter 0420-03-01, Prisoner Performance Sentence Credits, is repealed in its entirety

Authority: T.C.A. §§ 4-5-102, 4-3-603, 4-3-606, 4-6-102

Chapter 0420-03-02, Guidelines, is repealed in its entirety

Authority: T.C.A. §§ 4-5-102, 4-3-603, 4-3-606, 4-6-102

Chapter 0420-03-03, Urinalysis Drug Screening Program, is repealed in its entirety

Authority: T.C.A. §§ 4-5-102, 4-3-603, 4-3-606, 4-6-102

8S-7038 (July 2010) 2




0420-01-01-.01 SUMMARY AND PURPOSE., TN ADC 0420-01-01-.01

Tennessee Rules and Regulations Currentness
0420. Department of Correction
0420-01. Administrative Services Division
Chapter 0420-01-01. Correctional Services Contracting Table of Contents (Refs & Annos)

Tenn. Comp. R. & Regs. 0420-01-01-.01

0420-01-01-.01 SHMMARY AND-PURPOSE:

Credits

Authority. T. C.A. §41-24-115. Administrative History: (For history prior to November, 1986, see page 1.) New rule filed
August 7, 1986, effective November 29, 1986.
Current through rules effective September 2013

Tenn. Comp. R. & Regs. 0420-01-01-.01, TN ADC 0420-01-01-.01

End ol Document € 2013 Thomson Reuters. No claim 1o original 1S, Government Waorks.

WestlawNext” © 2013 Thomson Redters. No claim to original U.5S. Government Woiks.
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0420-01-01-.02 DEFINITIONS., TN ADC 0420-01-01-.02

Tennessee Rules and Regulations Currentness
0420. Department of Correction
0420-01. Administrative Services Division
Chapter 0420-01-01. Correctional Services Contracting Table of Contents (Refs & Annos)

Tenn. Comp. R. & Regs. 0420-01-01-.02

0420-01-01-.02 DEFINIHONS:

Credits
Authority. T. C.A. §41-24-102. Administrative History: (For history prior to November, 1986, see page 1.) New rule filed
August 7, 1986, effective November 29, 1986.

Current through rules effective September 2013

Tenn. Comp. R. & Regs. 0420-01-01-.02, TN ADC 0420-01-01-.02

End of Document 2013 Thonson Reuters. No claim to original U.S. Govanment Works

WestlawNext @ 2013 Thomson Reuters. No alaim to onginal U.S. Government Works I

6



0420-01-01-.02 DEFINITIONS., TN ADC 0420-01-01-.02

WestlawNext” <) 2013 Thamson Redters. No ¢claim to original U.8. Government Works
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0420-01-01-.03 AUTHORITY TO CONTRACT., TN ADC 0420-01-01-.03

Tennessee Rules and Regulations Currentness
0420, Department of Correction
0420-01, Adminisirative Services Division
Chapter 0420-01-01. Correctional Services Contracting Table of Contents (Refs & Annos)

Tenn. Comp. R. & Regs. 0420-01-01-.03

0420-01-01-.03 AUVTHORIIY-TO-CONTRACTK:

Credits

Authority. T.C.A. §641-24-103 and 41-24-115. Administrative History: (For history prior to November, 1986, see page 1.)
New rule filed August 7, 1986, effective November 29, 1986.
Current through rules effective September 2013

Tenn. Comp. R. & Regs. 0420-01-01-.03, TN ADC 0420-01-01-.03

End of Document € 2013 Thomson Reuters. No claim o original U.S, Govermment Works,

WestlawNext @ 2013 Thomson Rewters. No claim o ofiginal LS. Govemment Works. 1
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0420-01-01-.04 CONTRACT PROCEDURES FOR..., TN ADC 0420-01-01-.04

Tennessee Rules and Regulations Currentness
0420. Department of Correction
0420-01. Administrative Services Division
Chapter 0420-01-01. Correctional Services Contracting Table of Contents (Refs & Annos)

Tenn. Comp. R. & Regs. 0420-01-01-.04

0420-01-01-.04 &

WestlawNext © 2013 Thomson Reuters. No ¢laim o ariginal U.S. Government Works 1

9



0420-01-01-.04 CONTRACT PROCEDURES FOR..., TN ADC 0420-01-01-.04

WestlawNext € 2012 Thomsaon Reuters. No claim to original U.8. Government Works. 2
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0420-01-01-.04 CONTRACT PROCEDURES FOR..., TN ADC 0420-01-01-.04

Credits
Authority: T.C.A. §41-24-104, 41-24-105,41-24-107 and 41-24-115. Administrative History: (For history prior to
November, 1986, see page 1.) New rule filed August 7, 1986, effective November 29, 1986.

Current through rules effective September 2013

Tenn. Comp. R. & Regs. 0420-01-01-.04, TN ADC 0420-01-01-.04

End of Document #2013 Thomson Reuters, No claim to original U.S. Governiment Works.

WestlawNext © 2013 Thomson Beulers. No claim to ariginal U.S. Government Works. 3
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0420-01-01-.05 CONTRACT TERMS FOR MANAGEMENT..., TN ADC 0420-01-01-.05

Tennessee Rules and Regulations Correntuess
0420. Department of Correction
0420-01. Administrative Services Division
Chapter 0420-01-01. Correctional Services Contracting Table of Contents (Refs & Annos)

Tenn. Comp. R. & Regs. 0420-01-01-.05

0420-01-01-.05 ©

Credits
Authority: T.C.A. §§41-24-105 and 41-24-115. Administrative History: (For history prior to November, 1986, see page | .)
New rule filed August 7, 1986,- effective November 29, 1986.

Current through rules effective September 2013

WestlawNext” © 2013 Thomson Reuters. No ¢laim to original U.S. Government Works. 1
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0420-01-01-.05 CONTRACT TERMS FOR MANAGEMENT..., TN ADC 0420-01-01-.05

Tenn. Comp. R. & Regs. 0420-01-01-.05, TN ADC 0420-01-01-.05

Entd of Bocument 32013 Thomson Reuters. No claim to original LS. Government Works.

WestlawNext” © 2013 Thomson Reutets. No claim to original U.S. Government Works, 2
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0420-01-01-.06 ADDITIONAL TERMS FOR ALL..., TN ADC 0420-01-01-.06

Tennessee Rules and Regulationg Currentuess
0420. Department of Correction
0420-01. Administrative Services Division
Chapter 0420-01-01. Correctional Services Contracting Table of Contents (Refs & Annos)

Tenn. Comp. R. & Regs. 0420-01-01-.06

0420-01-01-.06

Credits
Authority: T.C.A. §§-24-109, 41-24-110, 41-24-111, 41-24-115. Administrative History. (For history prior to November,
1986, see page 1.) New rule filed August 7, 1986, effective November 29, 1986.

WestlawNext @ 2613 Thomson Reulers. No claim to eriginal U.S. Government Works. !
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0420-01-01-.06 ADDITIONAL TERMS FOR ALL..., TN ADC 0420-01-01-.06

Current through rules effective September 2013

Tenn. Comp. R. & Regs. 0420-01-01-,06, TN ADC 0420-01-01-.06

End of Document £ 2013 Thomson Reuters, No claim to original U.S, Government Works

WestlawNext” © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Absent Signature
(if required)

Board Member Aye No Abstain

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
Tennessee Department of Correction on Xi 42 ?Zﬂ‘é and is in compliance with the provisions of TCA 4-5-222.
The Secretary of State is hereby instructed that,‘in the absence of a petition for proposed rules being filed under

the conditions set out herein and in the locations described, he is to treat the proposed rules as being placed on
file in his office as rules at the expiration of sixty (60) days of the first day of the month subsequent to the filing of

the proposed rule with the Secretary of State.
Ved
gli5la013
- r____

'

Date: -

Signature:

Name of Officer: Derrick Schofield

AL R . . .
WUN M £ Title of Officer: Commissioner
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Notary Public Signature: l \(“‘\\\}X}\\U{\}\ \W
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July 6, 2015

UL

7,
it

A

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
s P 7 f

. ZQW‘-’#’"

o= 7 RobeW/E. Cooper, Jr.
Attorney General and Reporter
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Commerce and Insurance

DIVISION: Board for Licensing Contractors

SUBJECT: Limited Residential Contractors

STATUTORY AUTHORITY: Tennessee Code Annotated, Section 62-6-108
EFFECTIVE DATES: February 20, 2014 through June 30, 2014

FISCAL IMPACT: Minimal

STAFF RULE ABSTRACT: The new rule, 0680-01-29, reflects what type of work a

limited residential contractor is permitted to perform,
changes the total project amount for which the limited
residential contractor may act as the general contractor by
increasing that amount, and contains other specific
provisions related to the license.

The amendment to Rule 0680-01-.16 will change the
license classification section of the licensing rules to reflect
the new rule regarding the type of work a limited residential
contractor is permitted to perform and the total project
amount for which the limited residential contractor may act
as the general contractor.

The amendment to Rule 0680-01-.27 will clarify grounds
for possible disciplinary action by the Board related to a
licensed contractor either pulling a permit for an unlicensed
contractor or consenting to a license number being utilized
by an unlicensed contractor in the furtherance of
unlicensed contracting.

17



Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

Rule 0680-01-.16

Mitzi Spann, of the Home Builders Association of Tennessee, commented that some code directors have concern
about interpretation of the code and how to enforce this rule. There is an understanding that the total project cost
also includes the cost of the lot if the contractor is building a new home but that is not clear in the rule. Ms. Spann
suggests that the phrase "including any lot cost” be added so that it is clear that lot cost is included in total project
value. Ms. Spann suggests adding that language to this rule and to rule 0680-01-.29. The Board responded that
they agreed that total project cost should include land cost in the case of new construction. The Board agreed to
add the requested language regarding “lot cost’ to the more specific rule regarding this type of license found at
0680-01-.29,

Rule 0680-01-.27

Roger Tuder, of Associated General Contractors of East Tennessee , sent a written comment asking the Board to
consider changing the title of a general contractor to a prime contractor and the title of subcontractors to remote
contractors. Mr. Tuder also inquired as to whether architects would be disciplined for allowing an unlicensed
person to bid on a project. Mr. Tuder stated that in their area of the state it was common for a licensed general
contractor to pull the permit while an unlicensed contractor does the work. Mr. Tuder pointed out that the State of
Georgia has a law stating that a general contractor who pulls a permit for an unlicensed person to perform the
work will have financial responsibility for the project. The Board responded that it was not hecessary to change
the titles of general contractors and subcontractors. The Board stated that an architect would need to be
disciplined by their own licensing board. Bob Pitts, a policy advisor for Associated Builders and Contractors of
Middle Tennessee, suggested that the word “acting” be added to the rule after the phrase "unlicensed contractor
is." The Board voted to accept the proposed revision,

Rule 0680-01-.29

Mitzi Spann, of the Home Builders Association of Tennessee, suggested adding the phrase "including the lot cost
if owned by the contractor.” They are in support of the codes directors understanding the law and applying it
correctly and feel that the added language would assist with that. The Board agreed that the rule should be
clarified and voted to add the phrase “including the cost of the property if owned by the contractor” after “total
cost.”

$S-7037 (October 2011) RDA 1693
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

Regulatory Flexibility Analysis - Methods of Reducing Impact of Rules on Small Businesses:

1. Overlap, duplicate, or conflict with other federal, state, and local governmental rules:

There will be no overlap, duplication, or conflict with other federal, state or local governmental rules.

2. Clarity, conciseness, and lack of ambigquity in the rules:

The rules are clear in purpose and intended execution. The rules are not open to different interpretations.

3. Flexibie compliance and/or reporting requirements for small businesses:

It is imperative to the health, safety, and weifare of the citizens of Tennessee that licensed contractors refrain
from misconduct in the practice of contracting. The new rule clarifies what actions the Board may find to
constitute misconduct and be grounds for disciplinary action by the Board. It is also imperative that a licensed
contractor be aware of the financial, work classification limits, and testing requirements set by the Board for
particular license classifications.

4. Friendly schedules or deadlines for compliance and/or reporting requirements:

The rules will not take effect until after a public rulemaking hearing and 90 days have passed since the time of
filing with the Secretary of State so any licensed contractors will have notice and adequate time for compliance
regarding the amendments and new rules related to license classifications and grounds for possible disciplinary
action.

SL Consolidation or simplification of compliance or reporting requirements:

The Department is working to clarify the rules which should reduce confiicts and possibilities for confusion and
should result in simplification of compliance.

6. Performance standards for small businesses:

The Tennessee Board for Licensing Contractors expects all businesses, regardless of size, to follow the new
requirements.

7. Barriers or other effects that stifle entrepreneurial activity, curb innovation, or increase costs:

There is no foreseeable substantial effect that will stifle entrepreneurial activity, curb innovation, or increase costs.
Economic Impact Statement:

1. Types of small businesses directly affected:

The grounds for misconduct could potentially affect all small businesses that are licensed. The new rule
regarding limited residential contractors will affect all licensees, including small business, that are licensed as
limited residential contractors.

2. Projected reporting, recordkeeping, and other administrative costs:
There is no foreseeable alteration in small business reporting or recordkeeping that will result from the
promulgation of these rules.

3. Probable effect on small businesses:
There is no foreseeable substantial effect on small businesses by the imposition of the rules.

4. Less burdensome, intrusive, or costly alternative methods:

S$8-7037 (October 2011) RDA 1693

19 °



The proposed changes to the existing rules are minimally burdensome/intrusive to small businesses.

o1 Comparison with federal and state counterparts:

There are no federal counterparts to the issues addressed by these rules.

6. Effect of possible exemption of small businesses:

in order to ensure the health, safety and welfare of the citizens of Tennessee, it is imperative that small
businesses are held to the same standards as larger businesses regarding grounds for disciplinary action and
license classifications. Many licensees are small businesses and any exemption given to small businesses would
undermine the rules.

Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The rules are not expected to have a financial impact on local governments.

$8-7037 (October 2011) RDA 1693
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Chapter 0680-01
Licensing

Amendments/New Rules

0680-01-.01 Application for License 0680-01-.16 Appendix A of Rule 0680-01-.12
0680-01-.02 Consideration of Applications (Classification System)

0680-01-.03 Special Meetings 0680-01-.17 Repealed

0680-01-.04 Repealed 0680-01-.18 Unlawful Bidding

0680-01-.05 Repealed 0680-01-.19 Civil Penalties

0680-01-.06 Reinstatement of Invalid License 0680-01-.20 Fees

0680-01-.07 Repealed 0680-01-.21 Citation Penalties

0680-01-.08 Change of Address or Officers 0680-01-.22 Exemption

0680-01-.09 Change in Mode of Operation 0680-01-.23 Requalification of Agent

0680-01-.10 Renewal of Licenses 0680-01-.24 Bidding Procedures

0680-01-.11 Joint Ventures 0680-01-.25 Contracting in Correct Name; Change of
0680-01-.12 General and Specialty Classifications Name

0680-01-.13 Monetary Limitations 0680-01-.26 License Required for Property Owners
0680-01-.14 Request for Change of Classifications 0680-01-.27 Misconduct

or Limitation 0680-01-.28 Emergency Actions

0680-01-.15 Review and Adjustment of Classifications 0680-01-.29 Limited Residential License
and Monetary Limitation

Rule 0680-01-.16 Appendix A of Rule 0680-01-.12 (Classifications System) is amended by deleting section A(1)
Limited Residential (r) and substituting the following language, so that, as amended the new section shall read as
follows:

Rule 0680-01-.16 Appendix A of Rule 0680-01-.12 (Classifications System)

1. Limited Residential (r)-A limited residential contractor is authorized to bid on and contract for the
construction, remodel, repair, or improvement of a single family dwellings the total cost of which does

not exceed seventy-thousand-dollars{($70,000.00.) one hundred twenty five thousand dollars
($125,000.00).

Authority: T.C.A. §§ 62-6-108, 62-6-112

Rule 0680-01-.27 Misconduct is amended by deleting paragraph (3) and by substituting the following language,
so that, as amended the new paragraph shall read as follows:

(3) Pulling a building, electrical, plumbing, or like permit for a job in which an unlicensed contractor is
acting as the general contractor or consenting to or allowing for a contractor's license number to be
utilized by an unlicensed contractor or improperly licensed contractor in the furtherance of unlicensed

contracting.

Authority: T.C.A. §§ 62-6-108, 62-6-118, 62-6-121

Rule 0680-01-.29 Limited Residential License is added to Chapter 0680-01 and shall read as follows:

(1 The Limited Residential License allows for the construction, remodel, repair, or improvement of
single family dwellings in which the total cost, including the cost of the property if owned by the
contractor, does not exceed one hundred twenty five thousand dollars ($125,000.00).

2) The ten percent (10%) tolerance for monetary limitations as stated in Tenn. Comp. R. & Regs. &
0680-01-.13 is not applicable to the Limited Residential License.

SS-7037 (October 2011) RDA 1693
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(3) The financial statements for Limited Residential License must reflect a positive net worth and
positive working capital.

(4) The Limited Residential License applicant shall provide proof of any relevant experience in order
to qualify for licensure.

(5) The applicant must participate in a limited residential license three day course as approved by the
Board. The course may be taken at any location approved by the Board. These courses are
found on the Board website.

Authority: T.C.A §§ 62-6-108, 62-6-112
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

Ronnie Tickle

Ernest Owens

William (Bill) Mason

Keith Whittington

Reese Smith

Cindi Debusk

Marvin Sandrell

XXX X XXX | X

Mark Brodd

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Board for Licensing Contractors on July 30, 2013, and is in compliance with the provisions of
T.C.A. §4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 05/29/13

Rulemaking Hearing(s) Conducted on: (add more dates). 07/30/13

Date: (10-23773

—
\\\.mm.,,’ Signature: %W/M\

“"LH agbscrlbed and sworn to before meon: /&~ & 3 /'3

CAR A J’H -1
‘“-‘\\;Q"" AT ‘ : Name of Oﬁic? &m{ lauﬁ/
;Q.-' OF Y . J G')
s Ttrqn:a SEE § 2 Title of Officer: ASS\\SJTM{— eral Cnumtl
:: NOTARY . :."

"-‘ff);” JSONU ’:\ S
M Notary Public Signature: / yM

My commission expires on: 5~ {r /4

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5. P

" Robert E. Cooper, Jr.
‘?torgey General and Reporter

Date

Department of State Use Only

Filed with the Department of State on: [J/;;w\ //3

Effective on: /2,/;11,0 [ 1Y

! J
Tre Hargett Bﬁ:ﬁ;ry of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: State Board of Education

DIVISION:

SUBJECT: Alternative to GED®/Issuance of Equivalency Diploma
STATUTORY AUTHORITY: Tennessee Code Annotated, Section 4-3-1422
EFFECTIVE DATES: April 30, 2014 through June 30, 2014

FISCAL IMPACT: Minimal

STAFF RULE ABSTRACT:

The current rule allowing the GED® testing program references the Department of Education.
Administration of the GED® testing program was moved several years back to Labor and
Workforce Development. The first amendment corrects the rule.

The GED® test has been revised and new passing scores have been enacted. The second
amendment corrects the rule.

The GED® Testing Service, operated by the American Council on Education, was created as a
public service for returning WWII veterans in 1942, It was made available to the public in 1944
and operated as a non-profit organization until it was announced in October 2011 that it had
been purchased by PearsonVue, an international, for-profit company. The concern for cost and
accessibility was immediate with the first announcement by PearsonVue that the cost would be
$200 (they have lowered the cost at this juncture to $120). As limited information from
PearsonVue became available, so did concern for data ownership as well as state choice and
control over the credentials it issues.

Legislators in Tennessee expressed their concerns to Adult Education leadership and SB251
1/HB2861 was introduced last year requiring the Department of Labor and Workforce
Development to report its progress in developing an alternative to the education committees of
the house and senate by February 1, 2013. That report was delivered. This year, additional
legislation was introduced.

Pursuant to SB0105/HB0387 which calls for the creation of a pathway, other than the GED®
diploma, to be implemented for individuals who did not graduate from high school which will be
fully recognized by the State of Tennessee as its equivalent, the Department of Labor and
Workforce Development offers the following:

25



After a full year of research by the Division of Adult Education and the University of Tennessee
Center for Literacy, Education and Employment, a full year of monthly conference calls as a
member of a 37-state coalition formed to consider options to the new GED® Test via monthly
teleconference calls, presentations from vendors via teleconference sharing legislation and
research, and the formation of a Task Force consisting of the agencies listed in SB105/HB378,
it is the recommendation of this Division that the HISET® high school equivalency test
developed by Educational Testing Services (ETS) through the University of lowa be adopted as
an alternative to the GED® Test in Tennessee beginning January 1, 2014.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

Not applicable.

$8-7038 (September 2011) 5 RDA 1693
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/1 06/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

This will have no impact on local governments.
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Chapter 0520-01-03
Minimum Requirements for the Approval of Public Schools
Amendment

(6) The General Educational Development (GED) Testing Program and the Issuance of Equivalency

Diplomas.

(a) The testing program is operated in accordance with the GED manual of the national GED office
and rules established by the Department of EdusationLabor and Workforce Development.

(b) The chief examiners shall ensure that all examinees meet the state requirements for age,
residency, proper identification and any other qualifications prior to admission to a testing
session.

(c) A

candidate must be eighteen (18) years of age before being eligible to take the GED test. A (17)

year old may be allowed to take the examination upon the recommendation of the local school
superintendent. The superintendent may require written documentation from the applicant to
support this recommendation. This rule shall not be used to circumvent participation in the regular
high school program.

(d) In

order to pass, the average standard score on the GED test shall not be less than four hundred-

fif

ty (450) and no score on any one (1) component of the test battery shall be less than four

th
th

an-forty-five (45)-and-no -score-on-any-one-(1).component-of the-test battery-shall-be less-than
irty-five-(356)-

(7) The High School Edquivalency Testing (HISET) Program and the Issuance of Equivalency

Diplomas.

(a)

The testing program is operated in accordance with the HISET manual of the Education Testing

(b)

Service and the rules established by the Department of Labor and Workforce Development.

The chief examiners shall ensure that all examinees meet the state requirements for age,

(c)

residency, proper identification, and any other qualifications prior to admission to the testing
session.

A candidate must be eighteen (18) years of age before being eliqible to take the HISET test. A

(d)

seventeen (17) vear old may be allowed to take the examination upon recommendation of the
local school superintendent.  The superintendent may require written documentation from the
applicant to support this recommendation. This rule shall not be used io circumvent
participation in the reqular high school program.

The HISET test is consists of five core areas that count twenty (20) points each. In order to

pass, the total composite score on the HISET test shall not be less than forty-five (45) and no
score on any one core area of the test battery shall be less than eight (8).
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

Ayers
Edwards

Justice

Pearre
Roberts
Rogers
Rolston
Sloyan
Wright

XXX XXX X | X

Student Member

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
State Board of Education on 06/21/2013, and is in compliance with the provisions of T.C.A. § 4-5-222. The
Secretary of State is hereby instructed that, in the absence of a petition for proposed rules being filed under the
conditions set out herein and in the locations described, he is to treat the proposed rules as being placed on file in
his office as rules at the expiration of sixty (60) days of the first day of the month subsequent to the filing of the
proposed rule with the Secretary of State.

\“\\\uuuum.o,,,, ' /f;,_ ~ /-
@\\g_\_»;.ﬁ.-. How 4, oae: | O] A/ 13 (/‘"\
§ SEJE 2 Signature: /\[_/__ M/{h;’ ;,,,A
Elaf TE,?O"I.I.EASRSYEE PXE  Name of Officer: D\mﬂf?\.\c. = Lk)’-l'\.-de,f
2% PUBLIC <SS  Titleof Officer: (e vnl Coinsel
4',0 oL T, QCO N —
//,,,]-}, ------ h\l:\\\\\

"‘meu';. R\\\‘
Subscribed and sworn to before me on: M—ea—) o, 2O/ 3

Notary Public Signature: 4@; e 3, M

My commission expires on: 2?7 )ay P 290/
reg—< y

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
/2,
EC

Cd

Robért E. Cooper, Jr.
Attorney General and Reporter
([-&-(3

Date
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Environment and Conservation

DIVISION: Water Resources

SUBJECT: Permits, Effluent Limitations and Standards

STATUTORY AUTHORITY: Tennessee Code Annotated, Sections 69-3-101 and
4-5-201

EFFECTIVE DATES: February 18, 2014 through June 30, 2014

FISCAL IMPACT: Minimal

STAFF RULE ABSTRACT: In 1998 the General Assembly enacted a law requiring

CAFOs to obtain these permits before the details of what
was required for large CAFOs was established at the
federal level. When EPA’s CAFO requirements later
became effective, they chose a higher threshold for
regulation than what had been adopted in Tennessee.
The 2009 amendments to this Chapter provided that
instead of all regulated CAFOs meeting the same
requirements as apply to those CAFOs regulated by EPA,
only those that meet the federal threshold have to meet
those requirements.

These amendments to Rule 0400-40-05-.14 align the
Department’s requirements with federal requirements. The
criteria outlining which facilities require an NPDES permit
were clarified. Requirements that have been removed
from the federal regulations were removed from Rule
0400-40-05-.14 as well. The appendices were removed
and the information listed in those appendices was
included in the applicable subparagraphs of Rule 0400-40-
05-.14.

Also, this rulemaking is intended to move the rules from

Chapter 1200-04-05 to Chapter 0400-40-05 and to edit the
document to correct typos and incorrect references.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

Comment: The rulemaking references a technical standard established by UT extension. That standard has
not been published as it is still in development. When will final changes to the rules be put in
place? Would that occur after standard has been reviewed?

The reference to "University of Tennessee Extension technical guidance documents” in 0400-40-
05-.02(53) should be edited to read “State Technical Standard.”

Reword “University of Tennessee Extension” in 0400-40-05-.14(10)(f)1.(i)(IV) to State Technical
Guide.

Change “University of Tennessee Extension” to “State Technical Guide” under 0400-40-05-
14(10)(H1.(>i)(V), 0400-40-05-.14(10)(f)2.(i)}(V), and 0400-40-05-.14(10)(f)2.(ii)(11).

Response: During the rulemaking public hearing it was believed that it might be possible that the rules could
be adopted by the Board of Water Quality, Oil and Gas in June. Further discussion with this
commenter established that the technical standard from UT extension could be reviewed and
completed by the third week of June (since the rulemaking public hearing the division has
received the first installment of the draft technical standards which the Division is in the process
of reviewing). Prior to finalization of technical standards from the University of Tennessee
Extension, CAFO permit applicants should follow University of Tennessee recommendations for
nutrient management. Such recommendations are also available from the Tennessee
Department of Agriculture.

Neither the department nor the University of Tennessee Extension currently has a publication
entitled “State Technical Standard.” The University of Tennessee Extension is currently working
on compiling a technical guidance document for nutrient management plans which may not be
finalized before these revised rules take effect. As such, the language in the referenced
paragraphs will remain as proposed.

Comment: The requirement for Class Il CAFOs to get names and addresses of everybody who transports
litter off of the farm is a little burdensome. We should encourage farms to transfer waste to third
party. Having name, address and quantity for all waste that leaves a farm is a little burdensome.

Response: Class Il or medium CAFOs that transfer waste off-site are only required to have a signed
agreement, per the terms of 0400-40-05-.14(11)(b), if they transfer more than 100 tons of
manure, litter or process wastewater. It should be noted that the 100 ton transfer threshold was
inadvertently left out of the proposed rulemaking change. This has been corrected and the next to
last sentence of this paragraph was modified to include this allowance. The sentence now reads,
“All other CAFOs shall ensure that the 3rd party signs an agreement for the removal of manure,
litter or process wastewater only if the CAFO transfers more than 100 tons of manure, litter or
process wastewater.” The requirement for facilities transferring 100 tons or more of manure, litter
or process wastewater has been a long-standing requirement, historically located in the appendix
of Rule 1200-04-05-.14.

Comment: In the proposed 0400-40-05-.14(10)(c) we do not believe the agreement for 3rd parties should be
included in the rule as proposed. We believe this should remain as an appendix. The 3rd party
agreement is not required by the federal rules. This requirement in its current form is an extra
level of protection that has worked well in the past. By placing this requirement in the rules there
is no official form to be used by the farmer.
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Response:

Comment:

Response:

Comment:

Response:

Comment;

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

We agree the provision has worked well. There is no intent to change or increase requirements
for it at this time. The department still intends to have a form for people to use. Removing it from
the Appendix while describing what it must contain gives the department some flexibility to revise
the form without adopting a rule amendment.

in the proposed 0400-40-05-.14(10)(c)4(iv) a commenter recommends that recipients of animal
waste should soil test their fields every three years while CAFO permittees only have to soil test
their fields once every five years. The frequencies should be consistent with each other.

This requirement, which has been moved to 0400-40-05-.14(11)(b)4(iv), has been changed to
recommend soil testing at least every five years.

In the definitions section a new definition for agricultural stormwater discharge was added as
number three. Where did this definition come from? Should it include other items such as soil
sediment, etc.? Agricultural stormwater discharges occur in many non-CAFO agricultural
operations, so this definition is too narrow.

This definition was derived from federal regulations 40 CFR 122.23(e)(1). Given that it is based
on federal regulations the department decided to keep its language as close to the federal
language as possible. The department received comments from EPA related to the department’s
CAFO regulations. In their comments, EPA noted that Tennessee’s regulations did not specify
what constitutes agricultural stormwater nor when CAFO land application discharges were
subject to NPDES permitting. This definition was added to this chapter to resolve this issue.

Below table 0400-40-05-.14.1 in proposed paragraph (4), the words “and the slope, vegetation,
rainfall, and other factors affecting the likelihood or frequency of discharge of animal wastes into
waters of the state...” were added. Is that federal language?

The language added to paragraph (4) was derived from federal regulations 40 CFR 122.23(c)(2).

A comment was received in appreciation that CAFO permit applications should be submitted to
the Department of Agriculture initially, as is stated in 0400-40-05-.14(6)(a). This change should
make the application process more efficient.

The department continually reviews its permit application processes to try to ensure that we are
using the most efficient process possible for all parties involved.

Subparagraph 0400-40-05-.14(6)(a) should state that TDA will send copies of permit applications
to TDEC.

This subparagraph was revised to include language stating that TDA would send the department
copies of initial permit applications and approved applications and nutrient management plans.

Where are the requirements for nutrient management plans that do not have to be either linear or
narrative, such as plans that would be required for CAFOs covered by a state operating permit?

All nutrient management plan requirements have been grouped together under paragraph 0400-
40-05-.14(10).

Generally we like the changes made to reflect the federal rules. Tennessee farmers need
consistency with other states and EPA regarding their duty to apply for a NPDES permit.
Tennessee remains more stringent than the federal level however, with these changes it does
remove farmers from the oversight of EPA if they are not considered a discharge facility.

The department strives to maintain consistency with federal requirements, ensure adequate
protection for waters of the state and minimize regulatory burden for its permittees.

In the proposed 0400-40-05.14 (5)(a) it states: “Large, medium, and designated CAFOs that
discharge must obtain an individual NPDES permit and the permit must be in effect prior to any
discharge.” We request that TDEC clarify in the response to comments this language does not
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Response:

Comment:

Response:

Comment:

Response:

Comment:

require a facility that has an accidental discharge or incidental discharge to then apply for and
maintain an NPDES permit even if there is no longer a discharge. We understand that if a
discharge occurs for a Large operation or Medium operation defined in the federal rules then the
operation would be fined for not having an NPDES permit. However, unless the operation has an
ongoing discharge then the facility should not have to obtain a NPDES permit. In the current
rules under 1200-04-05.14 (2)(a) the language requires operations that “have discharged” to
obtain coverage under an NPDES permit. We opposed this language when it was put in place
because an accidental or incidental discharge that was not related to the design of the facility
would require the operation to obtain a NPDES permit for the lifetime of the operation. We
believe if a facility is not designed to discharge or does not discharge as a part of normal
operations then the facility should not be required to have a NPDES permit. The proposed
language appears to clarify this and only require a NPDES permit if the facility discharges as a
part of its operation. However, without clarification this may be misunderstood.

This language was derived from the federal regulations which require all CAFOs that discharge to
have an NPDES permit. Federal regulations do not distinguish an on-going discharge from a
single accidental discharge. Tennessee has been implementing the NPDES permit requirement
for CAFOs such that if a CAFO has a discharge they will be required to obtain an NPDES permit.
Once that CAFO has eliminated the discharge and has demonstrated to the department that they
have eliminated the source of discharge, such that the discharge is not reasonably be expected
to recur, then the department will consider allowing that CAFO to switch their permit coverage to
a state operating permit. The duration of time that such a CAFO must be covered under an
NPDES permit will be determined on a case-by-case basis.

A Medium sized operation that does not meet the federal definition of a Medium operation may
have a discharge without a NPDES permit. This language says that all Medium operations that
discharge must obtain a NPDES permit.

The federal regulations, 40 CFR 122.23(d)(1), require that, “A CAFO must not discharge unless
the discharge is authorized by an NPDES permit.” Federal regulations define a CAFO as an AFO
that is defined as a Large CAFO, a Medium CAFO, or that is designated as a CAFO. A medium
CAFO includes any AFO with the type and number of animals in the specified ranges (which are
listed in Table 0400-40-05-.14.1 of this chapter) and if it meets one of the conditions set forth in
40 CFR 122.23(b)(B)(ii), which are listed in subparagraphs (a) or (b).of 0400-40-05-.14(3).

While TDEC Rule 0400-40-05-.14 does have a broader definition for Medium CAFOs than the
Federal definition, if a Medium CAFO, as defined by Chapter 0400-40-05, has a discharge, then
that CAFO would then meet the federal definition of a Medium CAFO and as such would need to
be covered under an NPDES permit.

We object to the buffer zone recommendations in (viii) of 0400-40-05-.14(10)(c)4. A third party
that signs this document is basically obligated to these buffers. These buffers are BMP
recommendations and every piece of property is different. Also, some of these buffers are not
related to water quality. This same debate over third party requirements and requirements for
buffers has been discussed in the past between the farm community, UT Extension, NRCS, and
TDEC. The current requirements reflect the agreement from the past and we believe it should
remain.

The department realizes that due to site-specific considerations the buffer zone recommendations
may not be appropriate for all properties, which is why this item was worded such that the buffer
zone requirements, “should be used when applicable.” Third parties signing an agreement
containing the required elements are not obligated but rather are encouraged to comply with the
listed best management practice recommendations. ltems C and H from the previous Appendix
A, read, “C. Litter, manure and/or process wastewater must not be stockpiled near streams,
sinkholes, wetlands or wells... H. A buffer zone is recommended between the application sites
and adjacent streams, lakes, ponds, sinkholes and wells.” As this shows, buffer protection
recommendations were already included in the Appendix A Agreement. This change simply
quantified the buffer sizes to remove guesswork about what buffer size is appropriate.

(11)(e) on page 40: wouldn't it be prudent and sound science to offer more protections for waters
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Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment;

Response:

Comment:

Response:

Comment;

that appear on the 303(d) list for animal waste, pathogens or nutrient enrichment (in addition to
Exceptional TN Waters and ONRWSs) with a 100 foot setback and a minimum 60-foot natural
riparian buffer? The vast majority of row croppers have taken out nearly every woody plant up to
the edges of streams and wet weather conveyances to increase the area of crop production; so,
the natural riparian buffer may be no more than crop stubble.

It was not the intent of these rules to add additional requirements not required by federal law. The
department does not have data to show that such an across the board requirement is justified.

What is the purpose of the definition of a “comprehensive nutrient management plan (CNMP)?"
There do not seem to be references to a CNMP anywhere in the rules. We recommend deleting
this definition for clarity.

The comprehensive nutrient management plan definition was a remnant from a previous version
of the animal feeding operations rule (1200-04-05-.14). It is no longer referenced in rule 1200-04-
05-.14 and thus will be deleted from rule 0400-40-05-.02.

The term for “NRCS” under 0400-40-05-.02(60) should be “USDA-NRCS.”

The recommended change has been made. In addition, all references to NRCS throughout
Chapter 0400-40-05 have been changed to USDA-NRCS.

The definition for “point source” is not verbatim from the federal definition. Why is the term “landfill
leachate collection system" included? The last sentence should be revised to read, “This term
does not include agricultural stormwater discharges and return flows from irrigated agriculture.”

The definition provided for point source in paragraph 0400-40-05-.02(67) has been changed to
make it verbatim from the federal definition in 40 CFR 122.2.

In the definitions for process wastewater, under 0400-40-05-.02(71) and (72), there is some
uncertainty regarding the use of “AFQ" or “CAFO.” 40 CFR 122.23(b)(7) defines process
wastewater and uses “AFO” in the definition. But, in 40 CFR Part 412.2(d), the definition for
process wastewater uses “CAFOQ.” Please provide some explanation for these differences.

We cannot provide an explanation on behalf of a federal agency. A likely explanation, for the
differences noted, is that 40 CFR Part 412 specifically applies to manure, litter and/or process
wastewater discharges resulting from concentrated animal feeding operations (CAFOs). The
definition given in 40 CFR 412.2(d) applies to facilities covered by 40 CFR 412, i.e. CAFOs, and
as such the definition was likely customized to address the specific facilities covered by this Part.

Where did definition 89 “vegetated buffer” originate? It should be more broadly written, or at least
simplified, e.g. if the buffer is parallel to the contours, then it should be obvious that it will be
perpendicular to the slope of the field. The words “perennial’ and “potential nutrients” should be
deleted.

The definition for vegetated buffer provided in Paragraph 0400-40-05-.02(89) was copied
verbatim from federal regulation 40 CFR 412.4(b)(2) and is being retained in this form.

Section 0400-40-05-.03(1)(a) seems to conflict with TCA 69-3-120(g), that exempts all agricultural
and silvicultural activities from all permits, unless there is a point source discharge. “NPDES”
should be deleted. We recommend incorporation of the language from TCA 69-3-120(g) here.

This paragraph is in the current rule. It correctly states the federal exclusion for NPDES permits. It
is true that TCA 69-3-120(g) differs somewhat from this statement. However, we do not think that
it is inconsistent with any provisions of these rules.

The word “legibly” should be inserted after the words “Commissioner shall be” in section 0400-40-
05-.07(2)(i). In addition, the following should be inserted at the end of this section, “Signatures
submitted electronically (facsimile, scans or emails) are also acceptable forms of valid signatures,
provided they are also certified and legible.”
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Response:

Comment:

Response:

Comment:

Response:

Comment;

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

The Department does not believe that the Act gives the authority to dictate that an applicant’s
signature must be legible.

We recommend adding headings “Column 1", “Column 2", and “Column 3" to Table 0400-40-05-
.14.1 for clarity. Also, the terms Class | (large CAFO) and Class Il (medium CAFO) should be
edited to match the order in 0400-40-05-.14 (2) and (3). They should read Large (Class |) and
Medium (Class Il).

Given that Table 0400-40-05-.14.1 only has three columns it is not necessary to add more
descriptive column headings. However, the column headings in this table were edited to match
the wording used in Paragraphs (2) and (3) of Rule 0400-40-05-.14.

For clarity, you should add a heading “Nutrient Management Plan Requirements for All CAFOs”
under 0400-40-05-.14(10).

The heading, “CAFO Nutrient Management Plan Requirements” was added to paragraph 0400-
40-05-.14(10).

Item 11(c) of proposed rule 0400-40-05-.14 should be moved and made an enumerated item
under paragraph (10)(a), for clarity, as the periodic inspection of land application equipment is a
nutrient management BMP.

The recommended change was made and subparagraph 0400-40-05-.14(11)(c) was moved to
part 0400-40-05-.14(10)(a)10.

The phrase “and/or UT Extension Publications” should be added to the end of 0400-40-05-
.14(10)(a)3.

This part was changed to read as follows:

Ensures proper management of mortalities (i.e., dead animals) so that they are
not disposed of in a liquid manure, stormwater, or process wastewater storage or
treatment system that is not specifically designed to treat animal mortalities as
outlined in USDA-NRCS Conservation Practice Standard 316, October 2002 (or
most recent), the USDA-NRCS Animal Waste Handbook, and/or University of
Tennessee Extension publications;

The words “set in the NRCS Field Office Practice Standard and/or the NRCS Animal Waste
Handbook);” should be deleted and the words “as outlined in NRCS standards and/or UT
Extension publications, as follows:” should be inserted in 0400-40-05-.14(10)(a)7.

The University of Tennessee Extension does not currently have any publications which address
buffers or equivalent practices and as such this recommended change was not made.

For clarity, the text from 11(d) and (e) of 0400-40-05-.14 should be inserted under 0400-40-05-
.14(10)(a)7.

The recommended change was made and subparagraphs (d) and (e) of paragraph 0400-40-05-
.14(11) have been inserted as subparts (i) through (jii) of 0400-40-05-.14(10)(a)7.

As written, item 8 of 0400-40-05-.14(10)(a) requires producers to discuss in their plan specific
laboratory protocols used in the testing of the manure and litter, which is not germane to the
management of nutrients. This section should be re-worded as follows. “Provides for an annual
manure analysis for nitrogen and phosphorus content, using generally accepted protocols and
procedures outlined in the State Technical Guide, and soil analysis at a minimum of once every
five years for phosphorus content (the results of these analyses are to be used in determining
application rates for manure, litter and process wastewater);” This incorporates the language from
Paragraph 11(b).
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Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response;

The language in this part has been modified and now reads as follows, “Provides for annual
manure analysis for nitrogen and phosphorus content, following University of Tennessee
Extension guidelines, and soil analysis at a minimum of once every five years for phosphorus
content (the results of these analyses are to be used in determining application rates for manure,
litter, and other process wastewater).”

Move Paragraph 11(a) of 0400-40-05-.14 to 10(a)(9) for clarity, since Paragraph 11(a) applies to
all CAFOs that land apply.

The recommended change was made and subparagraph (11)(a) of 0400-40-05-.14 was inserted
under part 0400-40-05-.14(10)(a)9.

Is 10(a)10 of 0400-40-05-.14 needed? It seems this is redundant and unnecessary, in fight of
section 10(b)? Recommend deleting this for simplicity.

The requirements contained within part 10(a)10 of 0400-40-05-.14 were incorporated in 0400-40-
05-.14(11)(a) and part 10(a)10 of 0400-40-05-.14 was deleted.

ltem 0400-40-05-.14(10)(a)11 should be deleted, since all sections of Paragraph 11 are now in
various sections of Paragraph 10(a).

Part 0400-40-05-.14(10)(a)11 was deleted, as those requirements were incorporated into part
0400-40-05-.14(10)(a)9.

Move Subparagraph 10(f) of 0400-40-05-.14 to the end of 0400-40-05-.14(10)(a) and renumber
as 10(b), and add the heading “Additional NMP Requirements for NPDES Applicants Only.” This
will group all NMP requirements in the rule together for clarity.

Subparagraph 0400-40-05-.14(10)(f) was moved up and grouped with the other nutrient
management plan requirements; it became subparagraph 0400-40-05-.14(10)(b). In addition,
subparagraph 0400-40-05-.14(10)(g) was moved to keep all nutrient management plan
requirements together, it became subparagraph 0400-40-05-.14(10)(c).

Add the heading “Recordkeeping Requirements for All CAFOs” to the beginning of 0400-40-05-
.14(10)(b) for clarity.

Subparagraph 0400-40-05-.14(10)(b) was moved to subparagraph (a) of 0400-40-05-.14(11),
which was given a heading of “CAFO Recordkeeping and Reporting Requirements.”

Add “and/or NRCS” to the end of 0400-40-05-.14(10)(b)14.

The referenced part has been renumbered as 0400-40-05-.14(11)(a)14. The department has
decided that The University of Tennessee Extension, with their knowledge, research, and
experience with Tennessee conditions, is the appropriate agency to provide recommendations on
manure application rates and as such including USDA-NRCS recommendations and/or standards
is not necessary.

For clarity, the subheading “Third Party or Contract Hauler Requirements for All CAFOs” should
be added to the beginning of 0400-40-05-.14(10)(c).

This subparagraph was moved and is now subparagraph 0400-40-05-.14(11)(b) under the
heading of “Recordkeeping for third-party waste transfers.”

Item (d) of 0400-40-05-.14(10) should be renumbered as (6), and the subsections renumbered
accordingly, because this section is a continuation of the requirements for CAFOs transferring
manure to a third party.

The last sentence of subparagraph (b) of 0400-40-05-.14(11) was modified to require that all
CAFOs retain their agreements for the removal of manure, litter or process wastewater for five
years. Subparagraph (d) of 0400-40-05-.14(10) from the proposed draft was deleted.
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Comment: Section (e) of 0400-40-05-.14(10) will become section (d) now. For clarity, the subheading
“Annual Reporting Requirements for All CAFOs” should be added here.

Response: Subparagraph (e) of 0400-40-05-.14(10) was moved to subparagraph 0400-40-05-.14(11)(d).

Comment: Change the reference of “maximum” to “recommended/calculated” in 0400-40-05-.14(10)(f)1.(i)(),
0400-40-05-.14(10)(f)1.(ii), 0400-40-05-.14(10)(f)2.(i)(1), and 0400-40-05-.14(10)(f)2.(v).

Response: The referenced language is taken from federal regulations and as such will remain unchanged.

Comment: Move the language from 0400-40-05-.14(10)(f)1.(ii) to the end of 0400-40-05-.14(10)(f)1.(i)X(1)
since both sections discuss the same topic.

Response: While both of these sections do discuss the same topic, the current placement of these two
sections in the rule is in line with the federal rule.

Comment: Explain why crop removal rates of application can’t be included here, under 0400-40-05-
A14(10)(H)1.(i)(IV) and under 0400-40-05-.14(10)(f)2.(i)(V), as a viable option. We suggest adding
this sentence to the end of these items, “Crop removal rates may also be used where
appropriate.”

Response: The referenced section is taken from federal regulations and as such will remain unchanged.

Comment: Delete 0400-40-05-.14(10)()1.(i)(V1) and 0400-40-05-.14(10)(f)2.(ii)(IV) since they are proposed
to be part of 10(a).

Response: The referenced items must be included in the terms of a nutrient management plan, as such, they
cannot be combined with content from subparagraph 0400-40-05-.14(10)(a).

Comment: Delete “all” from 0400-40-05-.14(10)(f)1.(i)(VIl) and from 0400-40-05-.14(10)(f)2.(ii)(V). It is not a
realistic requirement, e.g. wildlife, atmospheric; we suggest adding the term “farmer-applied”
here.

Response: The referenced language is taken from federal regulations and as such will remain unchanged.

Comment: Revise 0400-40-05-.14(10)(f)1.(i)(X) to say, “Provide the calculations that show how the nitrogen
and phosphorus application rates were determined based on the testing described in section
10(a)8.

Response: The referenced language is taken from federal regulations and as such will remain unchanged.

Comment: Delete the paragraph from 0400-40-05-.14(11), as it is redundant.

Response: This paragraph was deleted in part, and the remaining text was inserted as subpart 0400-40-05-
.14(10)(2)9(i).

Comment: Move 0400-40-05-.14(11)(a)(1 and 2) to paragraph 10(a) 9, in order to simplify.

Response: Parts 1 and 2 of 0400-40-05-.14(11)(a) were moved and inserted as items (1) and (I} of 0400-40-
05-.14(10)(a)9.(ii).

Comment: Insert UT Extension or NRCS at the end of 0400-40-05-.14(11)(a)2.

Response: Part 0400-40-05-.14(11)(a)2 has been moved and renumbered as subpart (10)(a)9(ii) of Rule
0400-40-05-.14. It has been revised and now reads:

Include appropriate flexibilites for any CAFO fo implement nutrient management
practices to comply with the technical standards, including consideration of multi-year
phosphorus application on fields that do not have a high potential for phosphorus runoff
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to surface water, phased implementation of phosphorus-based nutrient management,
and other components, in consideration of recommendations from the University of
Tennessee Extension and as determined appropriate by the Director;

Comment: Move 0400-40-05-.14(11)(b) to paragraph 10(a)(8), since it is a specific nutrient management
BMP.

Response: The language from subparagraph (b) of 0400-40-05-.14(11) was incorporated into part 8 of 0400-
40-05-.14(10)(a).

Comment: Move 0400-40-05-.14(11)(c) to paragraph 10(a)(10), since it is a specific nutrient management
BMP.

Response: Subparagraph (11)(c) of 0400-40-05-.14 was moved and inserted as part 0400-40-05-
.14(10)(a)10.

Comment: Move 0400-40-05-.14(11) (d) and (e) to 10(a)(7) for clarity.

Response: The recommended change was made and these subparagraphs were inserted as subparts (i)
through (iii) of 0400-40-05-.14(10)(a)7.

Comment: The term “shall” should be used in place of “must’ to express a duty, mandate, obligation,
requirement or condition precedent.

Response: The word “must” has been replaced with the term “shall” throughout this chapter.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

These amendments to Rule 0400-40-05-.14 align the Department's requirements with federal requirements. The
criteria outlining which facilities require an NPDES permit were clarified. Requirements that have been removed
from the federal regulations were removed from Rule 0400-40-05-.14 as well. The appendices were removed and
the information listed in those appendices was included in the applicable subparagraphs of Rule 0400-40-05-.14.

This rulemaking is also intended to move the rules from Chapter 1200-04-05 to Chapter 0400-40-05 and to edit
the document to correct typos and incorrect references.

(1)

()

3)

(4)

(%)

(6)

The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule.

Farming operations that have large numbers of animals confined so that they qualify as concentrated
anima! feeding operations (CAFOs) could be affected by these rules. There are approximately 291
CAFOs permitted in Tennessee.

The projected reporting, recordkeeping, and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.

No substantial changes are being made to reporting and recordkeeping requirements as part of this
rulemaking so no additional financial or time requirements are expected.

A statement of the probable effect on impacted small businesses and consumers.

We do not anticipate that these changes will impose additional costs on businesses or consumers and it
will benefit CAFOs by assisting them to comply with federal law.

A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means
might be less burdensome to small business.

We are not aware of any.

A comparison of the proposed rule with any federal or state counterparts.

These changes will more closely align our rules with federal regulations and surrounding states whose
regulations are in line with federal regulations.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

An exemption for small businesses would likely make them noncompliant with federal requirements.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The Department does not anticipate that this rulemaking will have an impact on local governments.
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(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http://state.tn.us/sos/rules/1360/1360.htm)

Repeal

Chapter 1200-04-05
Permits, Effluent Limitations and Standards

Chapter 1200-04-05 Permits, Effluent Limitations and Standards is repealed.
Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.
New Rules

Chapter 0400-40-05
Permits, Effluent Limitations and Standards

Table of Contents

0400-40-05-.01 Purpose

0400-40-05-.02 Definitions

0400-40-05-.03 Exclusions

0400-40-05-.04 Prohibitions

0400-40-05-.05 Permit Application, Issuance
0400-40-05-.06 Notice and Public Participation
0400-40-05-.07 Terms and Conditions of Permits
0400-40-05-.08 Effluent Limitations and Standards
0400-40-05-.09 Technology-Based Effluent Limitations
0400-40-05-.10 Water Quality-Based Permitting
0400-40-05-.11 Duration and Reissuance of Permits
0400-40-05-.12 Appeals

0400-40-05-.13 Adoption of EPA-Issued Permits
0400-40-05-.14 Animal Feeding Operations

4200-04-05-.04 0400-40-05-.01 Purpose-

A permit is designed to allow the holder thereof to conduct activities listed in Sestien T.C.A. § 69-3-108 of-the-Act
only after strict compliance with conditions and applicable effluent limitations. Sestiens T.C.A. §§ 69-3-108(a), (b)
and (c) of the-Act explicitly state when a permit is required, and what activities shall be unlawful without a permit.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.
4200-04-05-02 0400-40-05-.02 Definitions-

All terminology not specifically defined herein shall be defined in accordance with the Water Quality Control Act,
T.C.A.) §§ 69-3-101 through-69-3-137 et seq. When used in Rules 4200-04-05-04
0400-40-05-.01 through -.14, the following terms have the meanings given below unless otherwise specified:

W) "Act" means the Water Quality Control Act (TWQCA), T.C.A. §§ 69-3-101 et seq.

(2) "Administrator’ means the administrator of the United States Environmental Protection Agency, or an
authorized representative.

(3) An “Agricultural stormwater discharge” refers to a precipitation-related discharge of manure, litter or
process wastewater from land areas under the control of a CAFO where the manure, litter, or process
wastewater has been applied in accordance with site specific nutrient management practices that ensure
appropriate agricultural utilization of the nutrients in the manure, litter, or process wastewater, as
specified in parts (10)(a)7 through 10 of Rule 0400-40-05-.14.

{33(4) "Ammonia (as N)" means ammonia reported as nitrogen.
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(5

63(6)

&0

(8

)]

8(10)

An "Animal Feeding Operation" (AFO) is a facility that (1) stables, confines and feeds or maintains
animals (other than aquatic animals) for a total of 45 days or more in any 12-month period and (2) does
not sustain crops, vegetation, forage growth, or post-harvest residues in the normal growing season over
any portion of the facility. Two or more AFOs under common ownership are considered to be a single
AFO for the purposes of determining the number of animals at an operation, if they adjoin each other or if
they use a common area or system for the disposal of wastes.

An "AFO overflow" means the discharge of manure or process wastewater resulting from the filling of
wastewater or manure storage structures beyond the point at which no more manure, process
wastewater, or storm water can be contained by the structure.

An "AFO production area” includes the animal confinement area, the manure storage area, the raw
materials storage area and the waste containment areas.

(a) The animal confinement area includes but is not limited to open lots, housed lots, feedlots,
confinement houses, stall barns, free stall barns, milk rooms, milking centers, cowyards,
barnyards, medication pens, walkers, animal walkways associated with barns or barnyards, and
stables.

(b) The manure storage area includes but is not limited to lagoons, runoff ponds, storage sheds,
stockpiles, under house or pit storages, liquid impoundments, static piles, and composting piles.
If an AFO stores manure in the field (i.e., manure or litter piled for more than several days before
land application occurs), the field storage is considered to be a production area. Note that
manure or litter stored uncovered for more than two weeks is not considered to be short-term or
temporary storage, and is included in the definition of production area.

(c) The raw materials storage area includes but is not limited to feed silos, silage bunkers, and
organic bedding materials.

(d) The waste containment area includes but is not limited to settling basins and areas within berms
and diversions which separate uncontaminated storm water.

(e) The production area also includes any on-farm egg washing or egg processing facility, and any
area used in the storage, handling, treatment, or on-farm disposal of mortalities.

"Animal Waste Management System" means any system used for the collection, storage, treatment,
handling, transport, distribution, land application, or disposal of agricultural wastes, animal
waste/wastewater, waste product, and dead animals generated by an AFO that meets or exceeds USDA-
NRCS technical standards and guidelines.

"Area-wide waste treatment management plan" means a plan that has been approved by the
administrator pursuant to § 208 (33 U.S.C. § 1288) of the CWA, Public Law 92-500.

The term "BATEA" (or "BAT") means the best available technology economically achievable as defined
by EPA regulations. Effluent limitations established by this designation shall be effective in accordance
with the requirements of Section 301(B)(2)(A), Federal Water Pollution Controt Act, PL 92-500.

£40)(11)The term "biological monitoring" shall mean the determination of the effects on aquatic life, including

accumulation of pollutants in tissue, in receiving waters due to the discharge of pollutants (a) by
techniques and procedures, including sampling of organisms representative of appropriate levels of the
food chain appropriate to the volume and the physical, chemical, and biological characteristics of the
effluent, and (b) at appropriate frequencies and locations.

@4)(12)"Board" means the Board of Water Quality, Oil and Gas Centrel-Board.

{42)(13)"BODs" means 5-day biochemical oxygen demand.

43)(14)The term "BPTCA" means the best practicable control technology currently available, as defined by EPA

regulations.
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{14)(15)A "bypass" is defined as the intentional diversion of waste streams from any portion of a treatment facility.

{45)(16)A "calendar day" is defined as the 24-hour period from midnight to midnight or any other 24-hour period
that reasonably approximates the midnight to midnight time period.

{48)(17)"CBODs" means 5-day carbonaceous biochemical oxygen demand.

“7)(18)A "closure plan" is a description of the steps taken after a permittable activity has ceased to prevent
contamination of surface waters from the inactive site.

£48)(19)"Commencement of construction” is the initial disturbance of soils associated with clearing, grading, or
excavating activities or other construction activities.

{493(20)"Commissioner” means the sCommissioner of the Department of Environment and Conservation or the
sCommissioner's duly authorized representative and, in the event of the cCommissioner's absence or a
vacancy in the office of sCommissioner, the dDeputy sCommissioner.

£20)(21)A "composite sample" is a combination of not less than 8 influent or effluent portions, of at least 100 m,
collected over a 24-hour period. Under certain circumstances a lesser time period may be allowed, but in
no case, less than 8 hours.

24— _A-"Comprehensive-Nutrient Management-Plan-{CNMP)"is-a-conservation-plan-that-is-unique-to-animal
feeding-operations—it-is-a-grouping-of-conservation-practices—and-management-activities—which.—when
implemented—as—part-of-a—conservation-system—will-help—to—ensure—that-both—production—and—natural
reseurce-protection-goals-are-achieved—Guidance-for-developing-a-CNMP-is-located-in-USDA-NRCSs

(22) A '"concentrated animal feeding operation” (CAFO) is an AFO that either meets the large (Class 1) CAFO
size criteria of paragraph (2) of Rule 4200-04-05-14(3) 0400-40-05-.14, the medium (Class ) criteria of
paragraph (3) of Rule 4200-04-05--44{4) 0400-40-05-.14, or has otherwise been designated as a CAFO
by the dDirector.

(23)  "Construction" means any placement, assembly, or installation of facilities or equipment (including
contractual obligations to purchase such facilities or equipment) at the premises where such equipment
will be used, including preparation work at such premises.

(24)  The "daily maximum amount" is a limitation on the total amount of any pollutant in the discharge by weight
during any calendar day.

(25)  The "daily maximum concentration" is a limitation on the average concentration, in units of mass per
volume, of the discharge during any calendar day. When a proportional-to-flow composite sampling
device is used, the daily concentration is the concentration of that 24-hour composite; when other
sampling means are used, the daily concentration is the arithmetic mean of the concentrations of equal
volume samples collected during any calendar day or sampling period.

(26)  The meaning of "Bdegradation" shall be the same as defined in Rule 4200-04-03--04 0400-40-03-.04.

(27)  "Department" means the Department of Environment and Conservation.

(28)  "Director" means the director of the Division of Water Pelution-Gentrel Resources.

(29)  "Discharge" or "discharge of a pollutant" refers to the addition of pollutants to waters from a source.

(30)  "Division" means the Division of Water Pollution-Contrel Resources.

(31)  A"dry weather overflow" is a type of sanitary sewer overflow and is defined as one day or any portion of a
day in which unpermitted discharge of wastewater from the collection or treatment system other than

through the permitted outfall occurs and is not directly related to a rainfall event. Discharges from more
than one point within a 24-hour period shall be counted as separate overflows.
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(32)  “Effluent limitation" means any restriction, established by the bBoard or the sCommissioner, on quantities,
rates or concentrations of chemical, physical, biological, or other constituents which are discharged into
waters or adjacent to waters.

(33)  "Fecal coliform" means fecal coliform bacteria, an indicator of pathogenic organisms.

(34)  The "geometric mean" of any set of values is the n" root of the product of the individual values where n is
equal to the number of individual values. The geometric mean is equivalent to the antilog of the arithmetic
mean of the logarithms of the individual values. For the purposes of calculating the geometric mean,
values of zero shall be considered to be one.

(35)  A"grab sample” is a single influent or effluent sample collected at a particular time.

(36)  "Hydrologic connection” means the interflow and exchange between surface impoundments or
containment structures and groundwater or surface water through an underground corridor or pathway.
In the context of this cChapter, the purpose of prevention/reduction of hydrologic connection is to prevent/
reduce groundwater flow contact resulting in the transfer of pollutants into groundwater.

(37)  "ICus" refers to the inhibition concentration in which at least a 25% reduction in reproduction and/or growth
in test organisms occurs.

(38)  "Industrial user" means those industries identified in the standard industrial classification manual, Bureau
of the Budget, 1987, as amended and supplemented, under the category "Division D - Manufacturing”
and such other classes of significant waste producers as the board or commissioner deems appropriate.

(39)  "Industrial wastes" means any liquid, solid, or gaseous substance, or combination thereof, or form of
energy including heat, resulting from any process of industry, manufacture, trade, or business or from the
development of any natural resource.

(40)  The “instantaneous maximum concentration" is a limitation on the concentration, in units of mass per
volume (where appropriate), of any pollutant contained in the wastewater discharge determined from a
grab sample taken of the discharge at any point in time.

(41)  The "instantaneous minimum concentration” is the minimum allowable concentration, in units of mass per
volume (where appropriate), of a pollutant parameter contained in the wastewater discharge determined
from a grab sample taken from the discharge at any point in time.

(42)  "Land application area" means the land under the control of an AFO owner or operator to which manure,
litter or process wastewater from the AFO production area is or may be applied.

(43) A 'large CAFO" (Class | CAFO) is an AFO that confines greater than or equal to the number of animals
specified in TABLE 4200-04-05-44 0400-40-05-.14.1.

(44)  "LCs," refers to the concentration that causes at least 50 % lethality of the test organisms.

(45)  "Major facility" refers to a municipal or domestic wastewater treatment plant with a design capacity of 1
million gallons per day or greater; or any other facility or activity classified as such by the sCommissioner.

(46)  The term "manure" is defined to include manure, bedding, compost and raw materials or other materials
comingled with manure or set aside for disposal.

(47)  "Mature dairy cow" refers to a cow that has previously given birth to a calf.

(48) A "medium CAFO" (Class Il CAFO) is an AFO that cenfines—greater—than—orequat-to falls within the
numberof size threshold for the animals specified in column 3 of TABLE 4200-04-05-44 0400-40-05-
.14.1 and also meets the criteria of paragraph (3) of Rule 4200-04-05-14{4) 0400-40-05-.14.

(49)  "Minor facility" refers to any facility or activity that is not a major facility.
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(50)  The "monthly average amount’, is the arithmetic mean of all the measured daily discharges by weight
during the calendar month when the measurements were made.

(51)  The "monthly average concentration”, a limitation on the discharge concentration in units of mass per
volume, of any pollutant, other than bacteria, is the arithmetic mean of all the composite or grab samples
collected in a one calendar-month period.

(52)  "Multi-year phosphorus application" means phosphorus applied to a field in excess of crop needs and/or
crop removal rates when there is no soil test recommendation for phosphorus and the Tennessee
Phosphorus Index indicates manure, litter or process wastewater should be applied at the crop
phosphorus removal rate. Subsequent phosphorus application is prohibited until the applied phosphorus
has been removed via harvest and/or crop removal or a subsequent soil test indicates phosphorus is
required. Crop phosphorus removal rates are set by University of Tennessee Extension technical
guidance documents for nutrient management.

(63)  “"National Pollutant Discharge Elimination System (NPDES)" means the national program for issuing,
modifying, revoking and reissuing, terminating, monitoring and enforcing permits, and imposing and
enforcing pretreatment requirements, under sections 307, 402, 318, and 405 of the federal CWA. The
term includes an "approved program.”

(54) A "natural riparian buffer” is a permanent strip of natural vegetation adjacent to a stream that contains
dense vegetation made up of grass, shrubs and trees. The purpose of a natural riparian buffer is to
maintain existing water quality by minimizing the risk of any potential nutrients or pollutants from leaving
the field and reaching adjacent surface waters and to further prevent negative water quality impacts by
providing canopy over adjacent waters.

(55)  The term "new source" means any building, structure, facility, area or installation from which there is or
may be a "discharge of pollutants,” the construction of which commenced after the publication of state or
federal regulations prescribing a standard of performance.

(56)  "Nitrate (as N)" means nitrate reported as nitrogen.

(57) "Non-contact cooling water" in general practice, refers to cooling water that does not contact raw
materials, materials being produced, finished product, by-products or process wastewater. For some
industrial categories, other, more specialized definitions related to non-contact cooling water may also

apply.

(58)  "Nonpoint source pollution" occurs when precipitation moves over and through the ground, picks up and
carries away pollutants and deposits them into waters of the state.

{69} —"NRCS" means-the-Natural-Resources-Conservation-Service—an-agenecy-within-the-U-S- Depadment-of

{60)(59) The term "1-hour average maximum" is a limitation on the concentration in units of mass per volume, of a
composite consisting of any three equal volume grab samples collected consecutively at thirty 30 minute
intervals.

813(60)A "one week period" (or "calendar-week") is defined as the period from Sunday through Saturday. For
reporting purposes, a calendar-week that contains a change of month shall be considered part of the
latter month.

{62)(61)"Owner or operator" means any person who owns, leases, operates, controls or supervises a source.

{63)(62)A "quarter" is defined as any one of the following three-month periods: January 1 through March 31, April
1 through June 30, July 1 through September 30, and/or October 1 through December 31.

{64)(63)"Permit" means an authorization, license, or equivalent control document issued by the Division of Water

Pollution-Coentrel Resources which implements the requirements of the TWQCA. "Permit" includes an
NPDES "general permit."
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{65)(64)"Permit action" refers to the issuance, reissuance, revocation, denial or modification of an individual
permit.

{66)(65)"Point source" refers-to means any discernible, confined, and discrete conveyance, including but not
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, landfill leachate collection system, vessel or other floating craft
from which pollutants are or may be discharged. This term does not include return flows from irrigated
agriculture or agricultural stormwater dissharges runoff.

{67)(66)"Person" means an individual, association, partnership, corporation, municipality, state or federal agency,
or an agent or employee thereof.

{68)(67)"Pollutant" means sewage, industrial wastes, or other wastes.
{69)(68)"Pollution" means such alteration of the physical, chemical, biological, bacteriological, or radiological

properties of the waters of this state including, but not limited to, changes in temperature, taste, color,
turbidity, or odor of the waters that will:

(a) Result or will likely result in harm, potential harm or detriment of the public health, safety, or
welfare;
(b) Result or will likely result in harm, potential harm or detriment to the health of animals, birds, fish,

or aquatic life;

(c) Render or will likely render the waters substantially less useful for domestic, municipal, industrial,
agricultural, recreational, or other reasonable uses; or

(d) Leave or likely leave the waters in such condition as to violate any standards of water quality
established by the board.

{70)(69)"Process wastewater" for operations other than AFOs means any water that which, during manufacturing
or_processing, comes in into direct contact with a or results from the production process-its or use of any
raw materials—produsts—or byproducts—This-includes material, intermediate product, finished product,

byproduct, or waste product.

(70) “Process wastewater” for AFOs means water directly or indirectly used in the operation of the AFO for any
or all of the following: spillage—wash-water. or overflow from animal or poultry watering systems; of
washina, cleaning, or flushing pens, barns. manure pits, or other AFO facilities; direct contast- contact
swimming, washing, or spray cooling of animals; or dust control. Process wastewater also includes any
water—n-the case of AFOs—process-water-would-include-water-that contacts which comes into contact
with any raw materials, products, or byproducts including manure, litter, feed, milk, eggs, or bedding.

(71) A "rainfall event" is defined as any occurrence of rain, preceded by 10 hours without precipitation that
results in an accumulation of 0.01 inches or more. Instances of rainfall occurring within 10 hours of each
other will be considered a single rainfall event. Ten -year, 24-hour rainfall event, 25-year, 24-hour rainfall
event, and 100-year, 24-hour rainfall event are mean precipitation events with a probable recurrence
interval of once in 10 years, or 25 years, or 100 years, respectively, as defined by the National Weather
Service in Technical Paper No. 40, "Rainfall Frequency Atlas of the United States," May, 1961, or
equivalent regional or state rainfall probability information developed from this source.

(72) A "rationale" (or "fact sheet") is a document that is prepared when drafting an NPDES permit or permit
action. It provides the technical, regulatory and administrative basis for an agency's permit decision.

(73) A "sanitary sewer overflow (SSO)" is defined as an unpermitted discharge of wastewater from the
collection or treatment system other than through the permitted outfall.

(74)  "Schedules of compliance” means a schedule of remedial measures including an enforceable sequence

of actions or operations leading to compliance with an effluent limitation, condition of a permit, other
limitation, prohibition, standard, or regulation.
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(75)

(76)

(77)

(78)

(79)

(80)

(81)
(82)
(83)

(84)

(85)

(86)

"Setback" means a specified distance from surface waters or potential condulits to surface waters where
manure, litter, and process wastewater may not be land applied. Examples of conduits to surface waters
include but are not limited to: open tile line intake structures, sinkholes, and wells.

"Severe property damage" when used to consider the allowance of a bypass or SSO means substantial
physical damage to property, damage to the treatment facilities which causes them to become
inoperable, or substantial and permanent loss of natural resources which can reasonably be expected to
occur in the absence of a bypass or SSO. Severe property damage does not mean economic loss caused
by delays in production.

"Sewage" means water-carried waste or discharges from human beings or animals, from residences,
public or private buildings, or industrial establishments, or boats, together with such other wastes and
ground, surface, storm, or other water as may be present.

“Sewerage system" means the conduits, sewers, and all devices and appurtenances by means of which
sewage and other waste is collected, pumped, treated, or disposed.

"Source" means any activity, operation, construction, building, structure, facility, or installation from which
there is or may be the discharge of pollutants.

"Standard of performance" means a standard for the control of the discharge of pollutants which reflects
the greatest degree of effluent reduction which the commissioner determines to be achievable through
application of the best available demonstrated control technology, processes, operating methods, or other
alternatives, including, where practicable, a standard permitting no discharge of pollutants.

"Stream" means a surface water that is not a wet weather conveyance.
"Total coliform" means all coliform bacteria.
"Total dissolved solids (TDS)" means nonfilterable residue.

"Toxic effluent limitation" means an effluent limitation on those pollutants or combinations of pollutants,
including disease-causing agents, which after discharge and upon exposure, ingestion, inhalation or
assimilation into any organism, either directly from the environment or indirectly by ingestion through food
chains, will, on the basis of available information, cause death, disease, behavioral abnormalities, cancer,
genetic mutations, physiological malfunctions (including malfunctions in reproduction) or physical
deformations, in such organisms or their offspring.

"Upset" means an exceptional incident in which there is unintentional and temporary noncompliance with
technology-based effluent limitations because of factors beyond the reasonable control of the permittee.
An upset does not include noncompliance to the extent caused by operational error, improperly designed
treatment facilities, inadequate treatment facilities, lack of preventive maintenance, or careless or
improper operation.

“USDA-NRCS" means the Natural Resources Conservation Service, an agency within the U.S.

Department of Agriculture.

{86)(87)"Variance" means an authorization issued to a person by the sCommissioner, which would allow that

person to cause a water quality standard to be exceeded for a limited time period without changing the
standard.

{87)(88)"Vegetated buffer" means a narrow, permanent strip of dense perennial vegetation established parallel to

the contours of and perpendicular to the dominant slope of the field for the purposes of slowing water
runoff, enhancing water infiltration, and minimizing the risk of any potential nutrients or pollutants from
leaving the field and reaching surface waters.

(88)(89)The term, "washout" is applicable to activated sludge plants and is defined as loss of mixed liquor

suspended solids (MLSS) of 30.00% or more from the aeration basin(s).

{89)(90)"Watercourse" means a man-made or natural hydrologic feature with a defined linear channel which
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discretely conveys flowing water, as opposed to sheet-flow.

{£90)(91)"Waters" means any and all water, public or private, on or beneath the surface of the ground, which are
contained within, flow through, or border upon Tennessee or any portion thereof except those bodies of
water confined to and retained within the limits of private property in single ownership which do not
combine or effect a junction with natural surface or underground waters.

(94)(92)The term "water quality limited segment"' means any segment where it is known that water quality does
not meet applicable water quality standards, and/or is not expected to meet applicable water quality
standards, even after the application of the technology-based effluent limitations required by sections
301(b) and 306 of the federal CWA.

(92)(93)The "weekly average amount’, is the arithmetic mean of all the measured daily discharges by weight
during the calendar week when the measurements were made.

(-93)(%)The "weekly average concentration”, a limitation on the discharge concentration in units of mass per
volume of any pollutant, is the arithmetic mean of all the concentrations measured in a calendar week.

{94)(95)"Wet weather conveyance" means, notwithstanding any other law or rule to the contrary, man-made or
natural watercourses, including natural watercourses that have been modified by channelization:

(a) That flow only in direct response to precipitation runoff in their immediate locality;

(b) Whose channels are at all times above the groundwater table;

(c) That are not suitable for drinking water supplies; and

(d) In which hydrological and biological analyses indicate that, under normal weather conditions, due

to naturally occurring ephemeral or low flow there is not sufficient water to support fish, or multiple
populations of obligate lotic aquatic organisms whose life cycle includes an aquatic phase of at
least two months.

(95)(96)A "wet weather overflow" is a type of sanitary sewer overflow and defined as an unpermitted discharge of
wastewater from the collection or treatment system other than through the permitted outfall that is directly
related to a specific rainfall event. Discharges occurring from multiple locations within a single rainfall
event are considered separate, wet-weather overflows.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

4200-04-05-03 0400-40-05-.03 Exclusions

)] The following discharges do not require NPDES permits:

(a) Any introduction of pollutants from non point-source agricultural and silvicultural activities,
including storm water runoff from orchards, cultivated crops, pastures, range lands, and forest
lands; and

(b) Return flows from irrigated agriculture.

(2) Discharges into a septic tank connected only to a subsurface drain field do not require a state issued

permit under T.C.A. § 69-3-108.
Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

4200-04-05-04 0400-40-05-.04 Prohibitions

W) No permits shall be issued authorizing any of the following discharges:
(a) The discharge of any radiological, chemical, or biological warfare agent;
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(b) The discharge of radioactive waste into waters (though this does not prohibit radioactivity from
authorized discharges provided such discharge is in accordance with state water quality
standards);

(c) Any discharge which the Secretary of the Army acting through the chief of engineers finds would
substantially impair anchorage and navigation;

(d) Any discharge to which the regional administrator has objected in writing in a timely fashion
according to Section 402(d)(2), federal Clean Water Act (CWA);

(e) Any discharge from a source with effluent limitations less stringent than those included in an
approved area-wide waste treatment management plan;

f) When the conditions of the permit do not provide for compliance with the applicable requirements
of either the federal CWA, or the Tennessee Water Quality Control Act (TWQCA); or

(9) To a new source or a new discharger, if the discharge from its construction or operation will
cause or contribute to the violation of water quality standards.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

4200-04-05-.05 0400-40-05-.05 Permit Application, Issuance

(1)

(2)

©)

(4)

(5)

(6)

Any person who plans to engage or is engaging in any of the activities outlined in Seetion T.C.A. §§ 69-3-
108(b) or (c) of-the-Act-must shall make application in writing to the eCommissioner for a permit, or for
modification of an existing permit; except where a person discharges into a publicly owned sewerage
system or into a septic tank connected only to a subsurface drain field.

Applicants must shall complete and submit standard application forms supplied by the cCommissioner
together with such engineering reports, plans and specifications as are required. The sCommissioner
may subsequently request additional reasonable information as required in order to make the permit
decision. If an environmental impact statement is required by federal regulation, the sCommissioner may
require the applicant to pay for its preparation. Processing of an application shall not be completed until
all requested information has been supplied. The applicant will be provided notice of completeness of the
application and re-submitted material within 30 days of a determination that such material constitutes a
complete application. This provision does not preclude the cCommissioner from later requesting
additional material that subsequent to the notice of completeness is determined to be necessary for
permit processing.

Completed applications for new source discharges or for substantial changes in the nature, volume or
frequency of existing permitted discharges rust shall be submitted:

(a) For state permits, no later than 180 days in advance of the date on which the operation is to
commence or change, unless permission for a later application date has been granted by the
sCommissioner. Persons proposing a new operation are encouraged to submit their applications
well in advance of the 180-day requirement to avoid delay.

(b) For NPDES permits, no later than 180 days in advance of the date on which the discharge is to
commence or change, unless permission for a later application date has been granted by the
sCommissioner. Persons proposing a new discharge are encouraged to submit their applications
well in advance of the 180-day requirement to avoid delay.

All permittees with currently effective permits shall submit a new application 180 days before the existing
permit expires, except that the sCommissioner may grant permission to submit an application fater than
the deadline for submission otherwise applicable, but no later than the permit expiration date.

For facilities eligible for coverage under any state-issued general permit, notices of intent must shall be
submitted in accordance with timeframes established in the applicable general permit.

Applications sust shall be submitted in accordance with the following:
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(8)

(a) For a corporation:

1. by a responsible corporate officer, i.e., a president, secretary, treasurer, or vice-president
of the corporation in charge of a principal business function, or any other person who
performs similar policy- or decision making functions for the corporation;

2. by a manager of one or more manufacturing, production, or operating facilities, provided,
the manager is authorized to make management decisions which govern the operation of
the regulated facility to assure long term environmental compliance with environmental
laws and regulations; or

3. by a person in a corporate position to which signatory authority has been delegated by a
corporate officer.
(b) For a partnership or sole proprietorship: by a general partner or the proprietor, respectively.
(c) For a municipality, state, federal, or other public agency:
1. a principal executive officer (i.e., the chief executive officer of the agency, or a senior

executive officer having responsibility for the overall operations of a principal geographic
unit of the agency); or

2. ranking elected official.

The eCommissioner may agree with the regional administrator on the exchange of completed applications
and other information.

The eCommissioner will not authorize construction related to any such application as described in
paragraphs (1) through (6) of this rule until after the end of the public comment period as outlined in Rule
4200-04-05-06 0400-40-05-.06.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

4200-04-05-.08 0400-40-05-.06 Notice and Public Participation

(1)

(3)

For an individual application for a new or expanded discharge, the applicant shall notify the public of the
application by posting a sign near the point of entrance to such facility and within view of a public road.
The sign shall contain provisions as specified by the eCommissioner. The sign shall be of such size that
is legible from the public road. Also, the sign shall be maintained for at least thirty 30 days following
submittal of the application to the division.

Each completed application (or request for permit action) shall be evaluated and a tentative determination
of whether to issue or deny a permit action shall be made. If a tentative determination is made to issue a
permit, then a draft permit shall be prepared that includes proposed effluent limitations, a proposed
schedule of compliance, including interim dates and requirements, and a brief description of any other
proposed special conditions. A rationale, as defined in Rule—1200-04-05-06 paragraph (3) of this rule,
shall also be provided along with the draft permit. The eCommissioner may attach other relevant
information as necessary.

For each application, the sCommissioner shall prepare a rationale that includes or considers as
appropriate:

(a) The type and quantity of wastes, fluids, or pollutants which are proposed to be or are being
treated, stored, disposed of, injected, emitted, or discharged;

(b) A brief summary of the basis for the draft permit conditions including references to applicable
statutory or regulatory provisions and appropriate supporting references to the administrative
record,;
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(4)

(c)

(d)
(e)

(f)

(9)

(h)
(i)

()

(k)

Reasons why any requested variances or alternatives to required standards do or do not appear
justified;

The location of the discharge or activity described in the application;

A quantitative and qualitative description of the discharge described in the application which
includes at least the following:

1. The rate or frequency of the proposed discharge; if the discharge is continuous, the
average and maximum daily flow in gallons per day or million gallons per day;

2. For thermal discharges subject to limitation, the average and maximum summer and
winter temperature;

3. The average and maximum daily discharge in pounds per day and concentrations in units
of mass per volume of any pollutants which are present in significant quantities or which
are subject to limitations or prohibition under described provisions of the-Aet T.C.A. §8§
69-3-101 et seaq. or this rule; and

4, Other parameters for which control may be required by the eCommissioner;

Any calculations or other necessary explanation of the derivation of specific effluent limitations

and conditions including a citation to the applicable effluent limitation guideline, performance

standard, reasons why they are applicable or an explanation of how the alternate effluent

limitations were developed;

When the draft permit contains any of the foliowing conditions, an explanation of the reasons why
such conditions are applicable:

1. Technology-based limitations to control toxic pollutants;

2. Limitations on internal waste streams;

3. Limitations on indicator pollutants; or

4. Limitations set on a case-by-case basis;

The tentative determination regarding the discharge;

A brief citation, including a brief identification of the uses for which the receiving waters have
been classified, of the water quality standards and effluent standards and limitations applied to

the proposed discharge;

A fuller description of the procedures for the formulation of final determinations than that given in
the public notice including:

1. The beginning and ending dates of the 30-day comment period required by this part rule;
2. The address where comments will be received;
3. Procedures for requesting a public hearing and the nature thereof, and

4, Any other procedures by which the public may participate in the formulation of the final
determinations; and

Name and telephone number of a person to contact for additional information;

The eCommissioner shall ensure that the public is notified that the following actions have occurred:

(a)

A permit application has been tentatively denied;
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(5)

(9)

S§8-7039 (October 2011)

(b) A draft permit has been prepared,

(c) A hearing has been scheduled; or

(d) An appeal has been granted.

No public notice is required:

(a) when a request for permit modification, revocation and reissuance, or termination is denied based
on the eCommissioner's determination that the request was not justified (written notice of that
denial shall be given to the requester and to the permittee); or

(b) for minor permit modifications which include corrections of typographical errors, requiring more
frequent monitoring or reporting, changing an interim compliance date or allowing a change of
ownership.

Public notices may describe more than one permit or permit actions.

Public notice of the preparation of a draft permit (including a notice of intent to deny a permit application)
required under this seection rule shall aliow at least 30 days for public comment.

Public notice of a public hearing shall be given at least 30 days before the hearing. (Public notice of the
hearing may be given at the same time as public notice of the draft permit, and the two notices may be

combined.)

In order to inform interested and potentially interested persons of the proposed discharge/activity and of
the tentative determinations regarding it, public notice shall be circulated within the geographical area of
the proposed discharge by the following means:

(a) for new, major NPDES or general permits and public hearings, publishing in local daily or weekly
newspapers and periodicals, or, if appropriate, in a daily newspaper of general circulation;

(b) for all permits, by mailing (either electronically and/or physically) a copy of the notice to the
following persons:

1.

2.

the applicant (except general permits when there is no applicant);

any other agency which the dDirector knows has issued or is required to issue other
permits for the same facility or activity;

federal and state agencies with jurisdiction over fish and wildlife resources and historic
preservation;

any affected states and Indian Tribes;

for NPDES only:

(i) any state agency responsible for plan development under CWA section
208(b)(2), 208(b)(4) or 303(e) and the U.S. Army Corps of Engineers and the
U.S. Fish and Wildlife Service;

(i) any user identified in the permit application of a privately owned treatment works;

persons on a mailing list developed by:

(i) including those who request in writing to be on the list;
(ii) soliciting persons for “area lists” from participants in past permit proceedings in
that area;
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(iii) notifying the public of the opportunity to be put on the mailing list through periodic
publication in the public press, newsletters, environmental bulletins, or state law
journals; (The sCommissioner may update the mailing list from time to time by
requesting written indication of continued interest from those listed. The
eCommissioner may delete from the list the name of any person who fails to
respond to such a request.)

7. to any unit of local government having jurisdiction over the area where the facility is
proposed to be located;

8. to each state agency having any authority under state law with respect to the construction
or operation of such facility; and

(c) if determined necessary by the commissioner, any other method reasonably calculated to give
actual notice of the action in question to the persons potentially affected by it, including press
releases, website postings or any other forum or medium to elicit public participation.

(10)  Public notice of applications shall include the following:

(a) Name, address, phone number of the dDivision,

(b) Name and location address of each applicant;

(c) Brief description of each applicant's activities or operations which result in the discharge
described in the application or are adjacent to waters (e.g.: municipal waste treatment plant, steel
manufacturing, drainage from mining activities);

(d) Name of waterway to which each discharge is made or to which each activity is adjacent and a
short description of the location of each discharge on the waterway indicating whether such
discharge/activity is new or existing;

(e) A statement of the tentative determination to issue or deny a permit for the discharge described in
the application;

(f) A brief description of the procedures for the formulation of final determinations, including the 30-
day comment period required by this sestien rule and any other means by which interested
persons may influence or comment upon those determinations;

(9) Address and phone number of the premises at which interested persons may obtain further
information, request a copy of the draft permit, request a copy of the rationale and inspect and
copy forms and related documents; and

(h) Any other information that the sCommissioner deems necessary.

(11) Interested persons may submit written comments on the tentative determinations within either 30 days of
public notice or such greater period as the sCommissioner allows. All written comments submitted shall
be retained and considered in the final determination. The sCommissioner shall give any state or
interstate agencies whose waters will be affected a written explanation of the decision not to incorporate
any written recommendation made by that state or agency.

(12) Interested persons may request in writing that the sCommissioner hold a public hearing on any
application. The request rmust shall be filed within the period allowed for public comment and sust shall
indicate the interest of the party filing it and the reasons why a hearing is warranted. If there is a
significant public interest in having a hearing, the eCommissioner shall hold one in the geographical area
of the proposed discharge. Instances of doubt should be resolved in favor of holding the hearing.

(13) Special provisions regarding public notices for public hearings
(a) In addition to the public notice procedures of Rule—4200-04-05--06 paragraph (9) of this rule,
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(b)

notice of public hearing raust shall be sent to all persons who received a copy of the notice or
rationale for the application, any person who submitted comments on the draft permit action, all
persons who requested the public hearing and any person who specifically requests a copy of the
notice of hearing.

Each notice of a public hearing shall include at least the following contents:

1. Name, address, and phone number of the dDivision;
2. Name and address of each applicant whose application will be considered at the hearing;
3. Name of waterway to which each discharge is made or to which each activity is adjacent

and a short description of the location of each discharge on the waterway indicating
whether such discharge/activity is new or existing;

4, A brief reference to the public notice issued for each application, including identification
number and date of issuance;

5. Information regarding the time and location for the hearing;

6. The purpose of the hearing;

7. A concise statement of the issues raised by the persons requesting the hearing;

8. Address and phone number of premises at which interested persons may obtain further

information, request a copy of each draft permit, request a copy of each fact sheet, and
inspect and copy forms and related documents;

9. A brief description of the nature of the hearing, including the rules and procedures to be
followed; and
10. Any other information deemed necessary by the gCommissioner.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

4200-04-05-07 0400-40-05-.07 Terms and Conditions of Permits

(1)

When a permit is granted it shall be subject to the provisions of T.C.A. §§ 69-3-101 et seq., these
regulations, and any special terms or conditions the eCommissioner determines are necessary to fulfill the
purposes or enforce the provisions of that section.

(a)

(b)

(€)

The terms and conditions of each permit shall insure compliance with applicable effluent
limitations, including schedules of compliance, promulgated by the bBoard. If more stringent
effluent limitations are necessary to implement applicable water quality standards, to avoid
conflict with an approved area-wide waste treatment management plan, or to comply with other
state or federal laws or regulations, then they should be imposed in the permit.

If the permit is for the discharge of pollutants from a vessel or other floating craft, the permit shall
insure compliance with any applicable regulations promulgated by the Secretary of the
department in which the Coast Guard is operating, establishing specifications for safe
transportation, handling, carriage, storage, and stowage of poliutants.

In the application of effluent standards and limitations, water quality standards, and other legally
applicable requirements, the eCommissioner may, for each issued permit, specify average and
maximum daily quantitative limitations for the level of pollutants in the authorized discharge in
terms of weight (except pH, temperature, radiation, and any other pollutants not appropriately
expressed by weight). The eCommissioner may, in addition to the specifications of daily
quantitative limitations by weight, specify daily average and daily maximum concentration limits
for those pollutants subject to limitation. In addition, limitations expressed in other terminology
may be required when necessary to protect water quality or to describe adequate operation of a
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treatment facility.

(2) The following standard conditions, where appropriate, apply to NPDES permits as well as state permits
issued for the treatment, collection or disposal of wastewater:

(a)

(b)

(c)

(d)

()

(f)

(9)

Duty to comply.

The permittee raust shall comply with all conditions of this permit. Any permit noncompliance
constitutes a violation of the Water Quality Control Act and is grounds for enforcement action; for
permit termination, revocation and reissuance, or modification; or denial of a permit renewal
application.

Duty to reapply.

If the permittee wishes to continue an activity regulated by this permit after the expiration date of
this permit, the permittee must shall apply for and obtain a new permit.

Proper operation and maintenance.

The permittee shall at all times properly operate and maintain all facilities and systems of
treatment and control (and related appurtenances) which are installed or used by the permittee to
achieve compliance with the conditions of this permit. Proper operation and maintenance also
includes adequate laboratory controls and appropriate quality assurance procedures. This
provision requires the operation of backup or auxiliary facilities or similar systems, which are
installed by a permittee only when the operation is necessary to achieve compliance with the
conditions of the permit.

Permit actions.

This permit may be modified, revoked and reissued, or terminated for cause. The filing of a
request by the permittee for a permit modification, revocation and reissuance, or termination, or a
notification of planned changes or anticipated noncompliance does not stay any permit condition.
Causes for such permit action include but are not limited to the following:

1. Violation of any terms or conditions of the permit,

2. Obtaining a permit by misrepresentation or failure to disclose fully all relevant facts; and

3. A change in any condition that requires either a temporary or permanent reduction or
elimination of the permitted discharge.

Property rights.

This permit does not convey property rights of any sort, or any exclusive privilege.

Duty to provide information.

The permittee shall furnish to the eCommissioner, within a reasonable time, any information
which the sCommissioner may request to determine whether cause exists for modifying, revoking
and reissuing, or terminating this permit or to determine compliance with this permit. The
permittee shall also furnish to the eCommissioner upon request, copies of records required to be
kept by this permit.

Inspection and entry.

The permittee shall allow the eCommissioner, or an authorized representative, upon presentation
of credentials and other documents as may be required by law, to:

1. Enter upon the permittee’s premises where a regulated facility or activity is located or
conducted, or where records must shall be kept under the conditions of this permit,
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2. Have access to and copy, at reasonable times, any records that must shall be kept under
the conditions of this permit;

3. Inspect at reasonable times any facilities, equipment (including monitoring and control
equipment), practices, or operations regulated or required under this permit; and

4, Sample or monitor at reasonable times, for the purposes of assuring permit compliance
or as otherwise authorized by the eCommissioner.

(h) Monitoring, records and reporting.

Samples and measurements taken for the purpose of monitoring shall be representative of the
monitored activity. The permittee shall retain records of all monitoring information, including all
calibration and maintenance records and all original strip chart recordings for continuous
monitoring instrumentation, copies of all reports required by this permit, and records of all data
used to complete the application for this permit, for a period of at least 3 years from the date of
the sample, measurement, report or application. This period may be extended by request of the
dDirector at any time.

1. Records of monitoring information shall include:
(i) the date, exact place, and time of sampling or measurements;
(ii) the individual(s) who performed the sampling or measurements;

i) the date analyses were performed,

(iv) the individual(s) who performed the analyses;

(v) the laboratory where the analyses were performed;
(vi) the analytical techniques or methods used; and
(vii) the results of such analyses.

2. Monitoring results raust shall be conducted according to test procedures approved under
40 CFR part 136.

3. Regular reporting (at a frequency of not less than once per year) to assure that
compliance is being achieved will normally be required of the discharger in any permit as
indicated below:

0] Monitoring results must shall be reported on a Discharge Monitoring Report
(DMR) or forms provided or specified by the eCommissioner. Monitoring may
also be reported via electronic reporting methods established by the
cCommissioner.

(i) If the permittee monitors any pollutant more frequently than required by the
permit using test procedures approved under 40 CFR Part 136, or as specified in
the permit, the results of this monitoring shall be included in the calculation and
reporting of the data submitted in the DMR or other reporting form specified by
the eCommissioner.

(iii) Calculations for all limitations, which require averaging of measurements, shall
utilize an arithmetic mean unless otherwise specified in the permit.

(i) Signatory requirement.

All applications, reports, or information submitted to the eCommissioner shall be signed and
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certified by the persons identified in Rules-1200-04-05-05(8)(a-6) subparagraphs (6)(a) through
(c) of Rule 0400-40-05-.05.

) Planned changes.

The permittee shall give notice to the dDirector as soon as possible of any planned physical
alterations or additions to the permitted facility. Notice is required only when:

1. The alteration or addition to a permitted facility is considered a new source as defined in
Rule 4200-04-05-.02 0400-40-05-.02;

2. The alteration or addition could significantly change the nature or increase the quantity of
pollutants discharged; or

3. The alteration or addition results in a significant change in the permittee’s sludge use or
disposal practices.

(k) Transfers.
Individual permits are not transferable to any person except after notice to the sCommissioner, as
specified below. The cCommissioner may require modification or revocation and reissuance of
the permit to change the name of the permittee.

1. The permittee notifies the cCommissioner of the proposed transfer at least 30 days in
advance of the proposed transfer date.

2. The notice includes a written agreement between the existing and new permittees
containing a specified date for transfer of permit responsibility, coverage, and liability
between them.

i The permittee must shall provide the following information to the sCommissioner in their
formal notice of intent to transfer ownership:

(i) The permit number of the subject permit;

(i) The effective date of the proposed transfer;

(iii) The name and address of the transferor;

(iv) The name and address of the transferee;

(v) The names of the responsible parties for both the transferor and transferee,
(vi) A statement that the transferee assumes responsibility for the subject permit,
(vii) A statement that the transferor relinquishes responsibility for the subject permit;

(vii)  The signatures of the responsible parties for both the transferor and transferee

pursuant to the signatory requirements of this—part subparagraph (i) of this
paragraph; and

(ix) A statement regarding any proposed modifications to the facility, its operations,
or any other changes, which might affect the permit, limits and conditions
contained in the permit.

n Bypass, as defined in Rule 4200-04-05-02 0400-40-05-.02, is prohibited unless:
1. bypass was unavoidable to prevent loss of life, personal injury, or severe property
damage;
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2. there were no feasible alternatives to the bypass, such as the use of auxiliary treatment
facilities, retention of untreated wastes, or maintenance during normal periods of
equipment downtime. This condition is not satisfied if adequate backup equipment should
have been installed in the exercise of reasonable engineering judgment to prevent a
bypass which occurred during normal periods of equipment downtime or preventive
maintenance; and

3. for anticipated bypass, the permittee submits prior notice, if possible at least ten days
before the date of the bypass; or

4, for unanticipated bypass, the permittee submits notice of an unanticipated bypass within
24 hours from the time that the permittee becomes aware of the bypass.

(m) A bypass that does not cause effluent limitations to be exceeded may be allowed only if the
bypass is necessary for essential maintenance to assure efficient operation.

(n) Sanitary sewer overflows, including dry-weather overflows and wet weather overflows as defined
in Rule 4200-04-05-.02 0400-40-05-.02 are prohibited.

(0) In the case of any noncompliance which could cause a threat to human health or the
environment, the permittee shall report the noncompliance to the commissioner within 24 hours
from the time the permittee becomes aware of the circumstances. A written submission must
shall be provided within five 5 days of the time the permittee becomes aware of the
noncompliance. The permittee shall provide the following information:

1. A description of, and the cause of the noncompliance;

2. The period of noncompliance, including exact dates and times or, if not corrected, the
anticipated time the noncompliance is expected to continue; and

3. The steps being taken to reduce, eliminate, and prevent recurrence of the
noncompliance.

(p) An upset shall constitute an affirmative defense to an action brought for noncompliance with such
technology-based permit effluent limitations if the permittee demonstrates, through properly
signed, contemporaneous operating logs, or other relevant evidence that:

1 An upset occurred and that the permittee can identify the cause(s) of the upset;

2. The permitted facility was at the time being operated in a prudent and workman-like
manner and in compliance with proper operation and maintenance procedures;

3. The permittee submitted information required under “Reporting of Noncompliance” within
24 hours of becoming aware of the upset (if this information is provided orally, a written
submission must shall be provided within five 5 days); and

4, The permittee complied with any remedial measures required under “Adverse Impact.”

(q) The permittee shall take all reasonable steps to minimize any adverse impact to the waters of
Tennessee resulting from noncompliance with this permit, including such accelerated or
additional monitoring as necessary to determine the nature and impact of the non-complying
discharge. It shall not be a defense for the permittee in an enforcement action that it would have
been necessary to halt or reduce the permitted activity in order to maintain compliance with the
conditions of this permit.

{p] The following notification requirements apply to industrial/mining dischargers and publicly owned
treatment works.
1. Industrial/mining dischargers shall notify the eCommissioner as soon as they know or
have reason to believe:
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(i) That any activity has occurred or will occur which would result in the discharge
on a routine or frequent basis, of any toxic substance(s) (listed at 40 CFR Part
122, Appendix D, Table Il and Ill) which is not limited in the permit, if that
discharge will exceed the highest of the following “notification levels”:

n One-hundred 100 micrograms per liter (100 wug/i);

(1 Tweo—hundred 200 micrograms per liter (200 wpg/l) for acrolein and
acrylonitrile; five-hundred 500 micrograms per liter (500 upg/l) for 2,4-
dinitrophenol and for 2-methyl-4,6-dinitrophenol; and ere 1 milligram per
liter (1 mg/L) for antimony;

(nn Five 5 times the maximum concentration value reported for that
pollutant(s) in the permit application; or

(V) The level established by the eCommissioner.

(ii) That any activity has occurred or will occur which would result in any discharge,
on a non-routine or infrequent basis, of a toxic pollutant which is not limited in the
permit, if that discharge will exceed the highest of the following “notification
levels™:

)] Five-hundred 500 micrograms per liter (500 upg/);
(I One 1 milligram per liter (1 mg/L) for antimony;

(nr Ten 10 times the maximum concentration value reported for that
pollutant in the permit application; or

(Iv) The level established by the sCommissioner.

(s) If the permit is for a discharge from a publicly owned treatment works, the permittee shall provide
notice to the sCommissioner of the following:

1.

Any new introduction of pollutants into such treatment works from a source which would
be a new source subject to new source performance standards if such source were
discharging pollutants;

Except as to such categories and classes of sources or discharges specified by the
cCommissioner, any new introduction of pollutants into such treatment works from a
source which would be required to obtain a permit if such source were discharging
pollutants; and,

Any substantial change in volume or character of poliutants being introduced into such
treatment works by a source introducing pollutants into such works at the time of
issuance of the permit; and

Such notice shall include information on (i) the quality and quantity of effiuent to be
introduced into such treatment works and (ii) any anticipated impact of such change in
the quantity or quality of effluent to be discharged from such publicly owned treatment
works.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

4200-04-05-.08 0400-40-05-.08 Effluent Limitations and Standards

Effluent standards and limitations shall be formulated in accordance with the following guidelines:

(@)

For existing sources, other than publicly owned treatment works, effluent limitations shall be
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(b)

(c)

(d)

(e)

()

(9)

(h)

(i)

1),

designed to require application of the best practicable control technology currently available and
application of the best available technology economically achievable in accordance with
requirements of Section 301 (b)(2)(A), Federal Water Pollution Control Act, PL 92-500.

For new sources technology-based effluent limitations shall require the greatest degree of effluent
reduction achievable through application of the best available demonstrated control technology,
which shall be new source performance standards, if available.

For publicly owned treatment works, effluent limitations shall be designed to require application of
the best practicable waste treatment technology.

Toxic effluent limitations shall be based on consideration of the toxicity of the pollutant, its
persistence, its degradability, the usual or potential presence of the affected organisms in any
waters, the importance of the affected organisms and the nature and extent of the effect of the
toxic pollutant on such organisms.

Pretreatment standards shall be designed to prevent the introduction into publicly owned
treatment works of those pollutants that may interfere with, pass through, or otherwise be
incompatible with such works.

All effluent limitations or standards shall meet or exceed any minimum standards promulgated by
the administrator and currently effective under the Federal Water Pollution Control Act, P.L. 92-
500 as amended or any subsequent applicable acts.

All pollutants shall receive treatment or corrective action to insure compliance with effluent
limitations established by the U.S. Environmental Protection Agency pursuant to Sections 301
and 302 and standards of performance for new sources pursuant to Section 306, effluent
limitations and prohibitions and pretreatment standards pursuant to Section 307 of the Federal
Water Pollution Control Act as amended, PL 92-500; also to insure compliance with any approved
water quality standard, or avoid conflict with an approved area-wide waste treatment
management plan prepared according to Section 208 of the federal law.

Any schedules of compliance under this rule shall require compliance as soon as possible, but
not later than the applicable statutory deadline under the federal law.

Best management practices to control or abate the discharge of pollutants when numeric effluent
limitations are infeasible and the practices are reasonably necessary to achieve effluent
limitations and standards or to carry out the purposes and intent of TWQCA.

1. When a permit is renewed or reissued, effluent limitations, standards or conditions must
shall be at least as stringent as the effluent limitations, standards, or conditions in the
previous permit unless:

4.(i)  The circumstances on which the previous permit was based have materially and
substantially changed since the time the permit was issued and would constitute
cause for permit modification or revocation and reissuance;

2.(i)  Material and substantial alterations or additions to the permitted facility occurred
after permit issuance which justify the application of a less stringent effluent
limitation;

2(iiiy Information is available which was not available at the time of permit issuance
(other than revised regulations, guidance, or test methods) and which would
have justified the application of a less stringent effluent limitation at the time of
permit issuance; eF

4.(iv) Technical mistakes or mistaken interpretations of law were made in issuing the
permit;

5.(v) A less stringent effluent limitation is necessary because of events over which the
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(k)

()

(m)

(n)

(P)

(a)

(r)

permittee has no control and for which there is no reasonably available remedy;
or

6.(vi The permittee has installed the treatment facilities required to meet the effluent
limitations in the previous permit and has properly operated and maintained the
facilities but has nevertheless been unable to achieve the previous effluent
limitations, in which case the limitations in the reviewed, reissued, or modified
permit may reflect the level of pollutant control actually achieved.

2. In no event may a permit with respect to which this rule applies be renewed, reissued, or
modified to contain an effluent limitation which is less stringent than required by effluent
guidelines in effect at the time the permit is renewed, reissued, or modified.

8.3. In no event may such a permit to discharge into waters be renewed, issued, or modified
to contain a less stringent effluent limitation if the implementation of such limitation would
result in a violation of a water quality standard.

All permit effluent limitations, standards, and prohibitions shall be established for each outfall or
discharge point of the permitted facility, except as otherwise provided for BMPs where limitations
on effluent or internal waste streams are infeasible.

In the case of POTWSs or domestic wastewater treatment plants, permit effluent limitations,
standards, or prohibitions shall be calculated based on design flow.

For continuous discharges, all permit effluent limitations, standards, and prohibitions shall be
expressed as maximum daily, weekly average (for POTWs only) and monthly average, unless
impracticable.

Non-continuous discharges shall be limited in terms of frequency, total mass, maximum rate of
discharge, and mass or concentrations of specified pollutants, as appropriate.

Any permit limitations, standards, or prohibitions based on production shall be based upon a
reasonable measure of actual production.

1. For new sources or dischargers, actual production shall be estimated from projected
production.

2. The time period of the measure of production shall correspond to the time period of the
resulting permit limits. For example, monthly production levels shall be used to calculate
monthly average permit limits.

All permit effluent limitations, standard, or prohibitions for a metal shall be expressed as “total
recoverable metal” unless a promulgated effluent guideline specifies otherwise.

When permit effluent limitations or standards imposed at the point of discharge are impractical or
infeasible, effluent limitations or standards for discharges of pollutants may be imposed on
internal waste streams before mixing with other waste streams or cooling water streams. In those
instances, the monitoring required shall also be applied to the internal waste streams. Limits on
internal waste streams will be imposed only when the rationale sets forth the exceptional
circumstances which make such limitations necessary, such as when the final discharge point is
inaccessible (for example, under water), the wastes at the point of discharge are so diluted as to
make monitoring impracticable, or the interferences among pollutants at the point of discharge
would make detection or analysis impracticable.

Instantaneous maximum concentration or similar limitations may be imposed in permits when:
1. toxic or harmful parameters are present in such significant amounts or concentrations as

to represent a threat to the possibility of maintaining receiving waters in accordance with
established classifications; and
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()

2 the discharge is characterized as irregular, such as high peak, short duration flow.

(s) Any discharge or activity authorized by a permit which is not a minor discharge or fasiity activity,
or the regional administrator requests, in writing, be monitored, or contains a toxic pollutant for
which an effluent standard has been established shall be monitored by the permittee for the

following:
1. Flow (in million gallons per day);, and
2. Any of the following pollutants:

(i) Pollutants (either directly or indirectly through the use of accepted correlation
coefficients or equivalent measurements determined to be applicable to the
discharge to which they are applied) which are subject to reduction or elimination
under the terms and conditions of the permit;

(ii) Pollutants which the commissioner finds, on the basis of information available,
could have a significant impact on the quality of waters;

(iii) Poliutants specified by the administrator, in regulations issued pursuant to the

Federal Water Pollution Control Act, as subject to monitoring; and-

(iv) Any pollutants, in addition to the-above those identified in subparts (i) through (iii)
of this part, which the regional administrator or the sCommissioner request be
monitored.

(t) If a toxic effluent standard or prohibition (including any schedule of compliance specified in such
effluent standard or prohibition) is established for a toxic pollutant which is present in the
permittee's discharge and such standard or prohibition is more stringent than any limitation upon
such poliutant in the permit, the eCommissioner shall revise or modify the permit in accordance
with established procedure to include the toxic effluent standard or prohibition and so notify the
permittee.

All discharges authorized by the permit shall be consistent with the terms and conditions of the permit;
that facility expansions, production increases, or process modifications which result in new or increased
discharges of pollutants ust shall be reported by submission of a new application or, if such discharge
does not violate effluent limitations specified in the permit, by submission to the sCommissioner of notice
of such new or increased discharges of pollutants; that the discharge of any pollutant more frequently
than or at a level in excess of that identified and authorized by the permit shall constitute a violation of the
terms and conditions of the permit.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

1200-04-05- 09 0400-40-05-.09 Technology-Based Effluent Limitations

(1)

The U.S. Environmental Protection Agency has adopted effluent limitations and guidelines for existing
sources and standards of performance for new sources pursuant to Section 301, 304, and 306 of the
Federal Water Pollution Control Act as amended, PL 92-500. Permits for discharges will contain
limitations and standards in accordance with these guidelines, when such are in effect unless more
stringent limits are necessary to maintain designated uses. The eCommissioner has authority pursuant to
T.C.A. § 69-3-108 and Rule-1200-4-3 Chapter 0400-40-03, to require wastewater treatment, independent
of federal guidelines. The cCommissioner may require a set of effluent limitations in each permit, which
will indicate adequate operation or performance of treatment units used and which will appropriately limit
those harmful parameters present in the wastewater. In the absence of federal guidelines, treatment
units will be required to achieve the following as maximum effluent limitations when such parameters are
present as a result of processes causing the contamination or discharges:

(a) Municipal and domestic wastewater treatment plants shall be limited by application of monthly
average concentrations, weekly average concentrations, daily maximum amounts, and daily
maximum concentrations of the five- 5 day, 20°C biochemical or carbonaceous biochemical
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(b)

oxygen demand (BODs or CBODs) and suspended solids. In some cases, the daily maximum
amount may be replaced by a minimum daily percent removal requirement. Limitations on
chlorine residual may be required to prevent harmful amounts of chlorine discharge to the
receiving waters. In addition, where harmful materials are acquired in a collection system,
effluent limitations applicable to the treatment system will be required for such parameters.

1.

Conventional Secondary Treatment Plants

Parameter Monthly Weekly Daily Maximum Monthly
Average Average (mg/l) Average %
(mg/l) {mg/l) Removal
BODs or CBODs 30/25 40/35 45/40 85
TSS 30 40 45 85

The concentration of settleable solids shall not exceed 1.0 ml/l as measured by the
standard one-hour Imhoff cone test.

Domestic waste stabilization lagoons

Parameter Monthly Weekly Daily Maximum Monthly
Average Average (mgll) Average %
{mg/l) (mg/l) Removal
BOD5 /CBODs 45/40 50/45 65/60 65
TSS 100 110 120 n/a

Non-discharging systems

Facilities that treat municipal and/or domestic wastewater, but do not discharge into
waters of the state, must shall be limited in terms of BODs and other pollutants such as
NHs-N, NOs-N, and fecal coliform as necessary. Limits shall be set in such a way to
assure efficient operation and protection of groundwater.

Industrial discharges

1.

For industrial discharges with applicable federal effluent guidelines, technology-based
effluent limitations and standards in accordance with those guidelines shall be applied.

For industrial discharges without applicable federal effluent guidelines, best professional
judgment should be employed to determine appropriate effluent limitations and
standards.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

4200-04-05-10 0400-40-05-.10 Water Quality-Based Permitting

) Effluent limitations on toxic substances will be required in accordance with the General Water Quality
Criteria, Rule—1200-4-3 Chapter 0400-40-03, using the LCsy andlor ICys criteria and appropriate
application factor for each toxic parameter.

(2) Appropriate limitations on organic related and other oxygen demanding parameters will be required in any
permit to insure adequate dissolved oxygen in the state's waters in accordance with the General Water
Quality Criteria, Rule—1200-4-3 Chapter 0400-40-03.

3) When a treatment process greater than BAT or conventional unit treatment processes is required by
application of these rules, a set of effluent limitations will be required in any permit which will completely
describe expected results of such treatment process.

4) Effluent limitations may be required in any permits to insure compliance with the Antidegradation
Statement, Rule 4200-4-3-08 0400-40-03-.06.
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Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

4200-04-05-41 0400-40-05-.11 Duration and Reissuance of Permits

(1)
()

(3)

Each issued permit shall have a fixed term not to exceed 5 years, which shall be stated in the permit.

Any permittee who wishes to continue to discharge or operate after the expiration date of the permit must
shall apply for reissuance in accordance with the provisions of Rule 4200-04-05-05(5) 0400-40-05-.05.
Timely receipt of a completed application for an NPDES or state operating permit is necessary for permit
continuance. However, the eCommissioner, at his or her discretion, may accept alternative submittal
materials.

The sCommissioner shall review the permit and other available information to insure:

(a) That the permittee is in compliance with or has substantially complied with all terms, conditions,
requirements, and schedules of compliance of the expiring or expired permit;

(b) That the cCommissioner has up-to-date information on the permittee's production levels,
permittee's waste treatment practices, nature, contents, and frequency of permittee's discharge,
pursuant to monitoring records and reports submitted to the éCommissioner by the permittee; and

(c) That the discharge is consistent with applicable effluent standards and limitations, water quality
standards, and other legally applicable requirements including any additions to, or revisions or
modifications of such effluent standards and limitations, water quality standards, or other legally
applicable requirements during the term of the permit.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.

4200-04-05-12 0400-40-05-.12 Appeals

(1M

()

4)

Permittees, applicants for permits, and aggrieved persons meeting the criteria of Rules—4200-04-05-
A2(3}a)y—{d) paragraph (3) of this rule who disagree with the denial, terms, or conditions of a permit are
entitled to review of the sCommissioner's decision by the Board of Water Quality, Oil and Gas Centrel
Board (the bBoard) pursuant to Sectien T.C.A. § 69-3-105(i) and § 69-3-110 ef-the-Ast.

Permittees and applicants for permits must shall specify what terms or conditions they are appealing in
their petition. Only those terms or conditions specified in the petition will be considered subject to appeal.
For permit modifications only those terms that were the subject of the modification may be appealed.

In order to be entitled to a review of the sCommissioner's permit decision, permittees, applicants, and
aggrieved persons fust shall:

(a) have submitted a written comment during the public comment period on the permit;

(b) have engaged in other direct communication with the department regarding the proposed permit
action during the comment period,;

(c) given testimony at a formal public hearing on the permit; or

(d) attended a public hearing as evidenced by completion of a Department of Environment and
Conservation Record of Attendance Card or other method as determined by the dDepartment.

The basis for the appeal for aggrieved persons may only include issues that:

(a) were provided to the eCommissioner in writing during the public comment period;
(b) were provided in testimony at a formal public hearing on the permit; or
(c) arise from any material change to conditions in the final permit from those in the draft, unless the

material change has been subject to additional opportunity for public comment.

$S-7039 (October 2011) 26 RDA 1693

69



(5) All petitions for permit appeals rust shall be filed within thirty 30 days after the date that public notice of
the permit issuance, denial, or modification is given by way of distribution of the notice of determination to
persons who meet the criteria of Rule-1200-04-05-42 paragraph (3) of this rule.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.
4200-04-05-13 0400-40-05-.13 Adoption of EPA-Issued Permits

(1) The eCommissioner may adopt and enforce permits that have been previously issued by the United
States Environmental Protection Agency under the National Pollutant Discharge Elimination System
established by Public Law 92-500. When such NPDES permit previously issued by the Environmental
Protection Agency has been adopted by the State of Tennessee, any permit issued previously for the
same discharge by the cCommissioner shall become null and void. In any instance where the
sCommissioner has not adopted an existing NPDES permit and a discharge is not authorized by a
Tennessee permit, the sCommissioner may require the discharger to apply for a Tennessee permit and
otherwise comply with Tennessee law. Permits previously issued pursuant to Sectien T.C.A. § 69-3-108
of-the Act shall remain in full force and effect until replaced by an NPDES Permit transferred to the state
or issued by the state.

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.
4200-04-05-14 0400-40-05-.14 Animal Feeding Operations

1 In addition to the applicable provisions of Rules 4200-04-06-04 0400-40-05-.01 through 4200-04-05-13
0400-40-05-.13, CAFOs are also subject to the provisions of this rule.

(2)——All-operations-defined-as- CAFOs-must-seek-permit-coverage-asfoflows:
{a)——CAFOs-meeting-or-exceeding-the-size threshelds-in-colnn-2-of TABLE1200-04-06-14-1that
have-discharged-or-are-designed—constructed-operated-er-maintained-such-that-a-discharge-will
eccumust-obtain-coverage-underanNRDES-permit:
(b} All-other CAFOs-must-obtain-coverage-under-a-State Operating-Permit:

(3)(2) AFOs meeting or exceeding the size thresholds in the second column 2 of TABLE 4200-04-05-14 0400-
40-05-.14.1 are considered large (Class |} CAFOs.

{4y(3) AFOs within the range size thresholds given in the third column 3 of TABLE 4200-04-05-44 0400-40-05-
.14.1 are considered medium (Class Il) CAFOs if any of the following conditions are met:

(a) pPollutants are discharged nto waters through a discretediscernable-conveyance-to-waters—of

the stater-or man-made ditch. flushing system. or other similar man-made device;

(b) sPollutants are discharged o directly into waters of the-state-that which originate outside of and
pass over, across, or through the facility or otherwise come into direct contact with the animals
confined in the operation; ef

(c) tThe AFO is located er adjacent to a waterbody that has been identified by the dDepartment as
being impaired for nutrients or pathogens; ef

(d) {The AFO began operation on or after May 1, 1999; or

(e) tThe AFO expanded its operation so that it falls within the range given in the third column 3 of
TABLE 4200-04-05-14 0400-40-05-.14.1 on or after July 21, 2004.

TABLE 4200-04-05-14 0400-40-05-.14.1

Mature Animal Type Large (Class |) {Large-CAFO} | Medium (Class |I) Medium CAFO
Mature Bdairy Ccows 700+ 200 - 699
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(milked or dry)

10,000 (< 55 Ibs)

Cattle Veal calves 1000+ 300 — 999
Cattle’ 1000+ 300 — 999
Swine 2,500+ (= 55 Ibs) 750 — 2,499 (= 55 Ibs)

3,000 — 9,999 (< 55 Ibs)

Chickens (liquid waste

30,000+ (laying hens or

9,000 — 29,999

management) broilers)

Chickens (dry waste 125,000+ (non-layers) 37,500 — 124,999 (non-layers)

management* D) 82,000+ (layers) 25,000 — 81,999 (layers)

Horses 500+ 150 — 499

Sheep/lambs 10,000+ 3,000 - 9,999

Turkeys 55,000+ 16,500 — 54,999

Ducks (liguid waste 5,000+ {iguid-waste 1,600 — 4,999 {iguid-waste

management) managemeny managemaent)
30.000+(dry waste 10:000—28,999-(dry-waste
Maregemerts management)

Ducks (dry waste 30,000+ 10,000 — 29,999

management”)

* dry ' Other than mature dairy cows or veal calves. Cattle includes, but is not limited to, heifers,
steers, bulls, and cow/calf pairs.

% Dry waste management refers to systems where continuously overflowing watering systems are
not used and birds are raised in an enclosed building with earthen or concrete floors spread with
layer of sawdust, wood shavings, rice hulls, or chopped straw.

(5)(4) Other AFOs may be designated as CAFOs at the discretion of the dDirector. Factors to be considered in
this determination include the AFO's size;; the amount of waste reaching waters of the state;; the location
of the AFO; and the means of waste conveyance to waters of the state; and the slope, vegetation, rainfall,
and other factors affecting the likelihood or frequency of discharge of animal wastes into waters of the
state. The Director shall conduct an on-site inspection prior to determining that an operation should be
requlated under the CAFO permit program. AFOs below the threshold for a medium CAFO (shown in the
third column in TABLE 0400-40-05-.14.1) may not be designated as a CAFO unless:

(a) Pollutants are discharged into waters through a man-made ditch, flushing system, or other similar
man-made device; or

(b) Pollutants are discharged directly into waters which originate outside of and pass over, across, or
through the facility or otherwise come into direct contact with the animals confined in the
operation.

(5) All AFOs defined as CAFOs shall seek permit coverage as follows:

(a) Large, medium, and designated CAFOs that discharge must obtain an individual NPDES permit
and the permit must be in effect prior to any discharge.

(b) All other CAFOs must obtain coverage under a state permit.

(6) All CAFOs must shall submit application information in accordance with paragraph (2) of Rule 4206-84-
05-05(2} 0400-40-05-.05.

(a) All CAFOs must shall submit application information to the Tennessee Department of Agriculture
and-the-Department-of Environment-and-Conservation, which will provide the Department with
copies of the initial application and the approved application and nutrient management plan.

(b) In addition to the application requirements of paragraph (2) of Rule 4200-04-05--05{2) 0400-40-
05-.05, CAFOs must shall submit, at the time of application:

1. A closure/ rehabilitation plan for the waste system storage/treatment structure(s) that
meets or exceeds USDA-NRCS technical standards and guidelines, and, at a minimum,
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(7)

8

©

addresses maintenance of the facility until proper closure is completed and includes a
proposed schedule for closure not to exceed 360 days; and

2. A nutrient management plan as outlined in paragraph (10) of this rule 42806-04-05-
—H4{10)a).

Reserved Fhe-following-deadlines-apply-for-AFOs-defined-as-CAFOs:

{a)}—Operations—that-were—defined-as-CAFOs—prior-te-Aprl142003—must-have-sought-coverage
I ; € April 142003,

@)—Eﬂstmwmﬁen&deﬁ%de&mnwmwmw%%ismwm
CAEOs-as-of July-21-2004 —must-have-sought-coverage-under-a-permit-ne-later-than-February
Jea0e.

§e}~—GAEQs—eenstrustad—aﬂer—Appii—1-¢.—2993‘—that-are—nat—subjeet—te—new-sguree—pe#epmaﬁee
standards-must have sought coverage-under-apermit-no-aterthan-180-days-prior-to-the-time-that
the CAEO-commences-operation- CAFOs-seeking-coverage-under-a-general-permitmust-do-se-in
accordance-with-the-notice-ofintent-timeframes-established-for the-appropriate-general-permit:

{d;—AEQ&ﬁa%mk&ehwge&aﬂe%gri#ﬁ%@@%#h%—epemﬁ%aﬁ%h—%%mhg@eﬁ%d
as-CAFOs for-the-first-time yet-are-net-subject-to-new-seurce-performance-standards-must-seek
eeve#age—underé—pe;m#n&imekthan—gwa-wﬂepbeeemmg—deﬁﬂed—as-a—%%%
seeidng—e@verage—under—a—genemt—pepmh—musé—da—se—iwaempdanee—wi%h—me—neﬂee—ef—iment
timeframes-established-for-the-appropriate-general-permit:

(@—Nemeu{se&m%%ek@eb@in%ag&u%%&e%ﬁ%aﬁ&&mmmmmm
the-CAFO commences-operation-CAFOs seeking-coverage-undera-general-permitmust-do-se-in
accordance-with-the netice-of-intent timeframes-established-for-the-appropriate-general-permit:

(f}-—AEQsQesignateeLas@AE@s—by—th&d#eeteF-must—seek—t&@btmemcage-u-ndepa—pemt—nmate:
than-90 days-afterreceiving-notice-cf- the-designatien-

CAFOs must shall comply with the permit reissuance requirements of paragraph (4) of Rule 4200-84-Cs-
-05(4) 0400-40-05-.05 and raust shall maintain permit coverage until such time as the CAFO
demonstrates to the satisfaction of the dDirector that it no longer meets the definitions set forth in Ruie
4200-04-05-14 paragraphs (2). (3), or (4) of this rule and-{5)-and-there-ne-longerremains-the-potential-for
a-d-iseha;g&ef—manurﬂmmmsmmetmwltmm

CAFOs must shall have a nutrient management plan developed; and approved and have all measures,
structures, etc., in place to fully implement the plan upon the date of permit coverage.

(10)  Any-permitissued-to-a- CAEO-mustinclude: CAFO Nutrient Management Plan (NMP) Requirements
(a) Eorall CAEOs; Any permit issued to a CAFO shall include a requirement to develop, submit for
state approval, implement, and keep on site a site-specific nutrient management plan that:
1. Includes best management practices and procedures necessary to implement applicable
effluent limitations and standards;
2. Ensures adequate storage of manure, litter, and process wastewater including
procedures to ensure proper operation and maintenance of the storage facilities;
3k Ensures proper management of mortalities (i.e., dead animals) so that they are not
disposed of in a liquid manure, sterm-water stormwater, or process wastewater storage
or treatment system that is not specifically designed to treat animal mortalities as outlined
in USDA-NRCS Conservation Practice Standard 316, October 2002 (or most recent)
and/or the USDA-NRCS Animal Waste Handbook, and/or University of Tennessee
Extension publications;
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4. Ensures that clean water is diverted, as appropriate, from the production area;
5, Prevents direct contact of confined animals with waters of the state;

6. Ensures that chemicals and other contaminants handled on-site are not disposed of in
any manure, litter, process wastewater, or sterm-water stormwater storage or treatment
system unless specifically designed to treat such chemicals and other contaminants;

7. Identifies appropriate site specific conservation practices to be implemented, including,
as appropriate, buffers or equivalent practices, to control runoff of pollutants to waters of
the state (these practices must shall meet minimum standards set in the USDA-NRCS
Field Office Practice Standard and/or the USDA-NRCS Animal Waste Handbook). _as
follows:

(i) Manure, litter. and process wastewater shall be applied no closer than 100 feet to
any down-agradient surface waters. open tile line intake structures. sinkholes,
aaricultural well heads, or other conduits to surface waters unless:

(N The CAFO substitutes the 100-foot setback with a 35-foot wide
vegetated buffer or by leavina in place a 60-foot natural riparian buffer,
where applications of manure, litter. or process wastewater are

prohibited; or

(1) The CAFO demonstrates that a setback or buffer is not necessary
because implementation of alternative conservation practices or field-
specific conditions will provide pollutant reductions equivalent to or better
than the reductions that would be achieved by the 100-foot setback:

(i) Manure, litter. and process wastewater shall be applied no closer than 100 feet
for any potable well. public or private, or as recommended by the University of
Tennessee Extension; and

(iii) For new CAFOs that are located adjacent to exceptional Tennessee waters and
outstanding national resource waters (as identified by the Department), leave in
place a minimum 60-foot natural riparian buffer between the stream and the land

application area;

8. Identifiesprotocols-for-appropriate-testing-of-manurelitter-process-wastewater—and-soll
that-are-approved-by-the University-of Tennessee-testing-lab-for Tennessee-conditions
Provides for annual manure analysis for nitrogen and phosphorus content. following
University of Tennessee Extension guidelines, and soil analysis at a minimum of once
every 5 years for phosphorus content (the results of these analyses are to be used in
determining application rates for manure. litter, and other process wastewater);

9. Establishes protocols to land apply manure, litter, or process wastewater in accordance
with site specific nutrient management practices that ensure appropriate agricultural
utilization of the nutrients in the manure, litter, or process wastewater {dairy-cattle—swine;
WWQWW%%WWM
comply—with—the-provisions—of Rule—1200-04-06-14{14)). Application rates for manure,
litter, and other process wastewater applied to land under the ownership or operational
control of the CAFO shall minimize phosphorus and nitrogen transport from the field to
surface waters in compliance with technical standards for nutrient management that:

(i Include a field-specific assessment of the potential for nitrogen and phosphorus
transport from the field to surface waters, and address the form, source, amount,
timing, and method of application of nutrients on each field to achieve realistic
production goals, while minimizing nitrogen and phosphorus movement to
surface waters, that employs the Tennessee Phosphorus Index (a tool developed
by the University of Tennessee Extension Service and the USDA-NRCS to
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assess the risk of phosphorus movement from the application area to waters of

the state): and

(ii) Include appropriate flexibilities for any CAFO to implement nutrient management
practices to comply with the technical standards, including consideration of multi-
year phosphorus application on fields that do not have a high potential for
phosphorus runoff to surface water. phased implementation of phosphorus-
based nutrient management, and other components, in consideration of
recommendations from the University of Tennessee Extension and as
determined appropriate by the Director;

10. ldentifies-specific-records—t hat-wil-be—main tained—te—dee—mm#-the—!mplemeﬂ%aheﬂ—and' _ i i _

subparagraph—and Provides for periodic insgetﬁtion of equipment used for land
application of manure, litter, and other process wastewater.

11— Incorporates-the reguirements-of Rule1200-04-06-14(11){a)-

(b) Nutrient management plan terms

Any permit issued to a CAFO shall require compliance with the terms of the CAFO's site-specific
nutrient management plan such that the plan is enforceable through the permit. The terms of the
nutrient management plan are the information, protocols, best management practices, and other
conditions in_the nutrient management plan determined by the Director to be necessary to
implement the nutrient management plan. For NPDES permits, the terms of the nutrient
management plan, with respect to protocols that ensure appropriate agricultural utilization of the
nutrients in the manure, litter, or process wastewater, shall include the fields available for land
application; field-specific_rates of application properly developed through either the linear
approach or the narrative approach: and any timing limitations identified in the nutrient
management plan concerning land application on the fields available for land application.
1. Linear approach

An approach that expresses rates of application as pounds of nitrogen and phosphorus,

according to the following specifications:

(i) The terms include:

(N Maximum application rates from manure, litter, and process wastewater
for each vear of permit coverage and for each crop identified in the
nutrient management plan, in terms of total nitrogen and phosphorus, in
pounds per acre. per year. for each field to be used for land application;

(1) The outcome of the field-specific assessment of the potential for nitrogen
and phosphorus transport from each field as described in subpart (a)9(i)
of this paraaraph;

(1n The crops to be planted in each field or any other uses of a field such as
pasture or fallow fields; the realistic yield goal for each crop or use
identified for each field:;

(V) The nitrogen and phosphorus recommendations as recommended by the
University of Tennessee Extension for each crop or use identified for
each field;

V) Credits for all residual nitrogen in the field that will be plant available as
recommended by the University of Tennessee Extension;

[4%)) Consideration of multi-year phosphorus application in accordance with
subpart (2)9(ii) of this paragraph:;
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VI An accounting of all other additions of plant available nitrogen and
phosphorus to the field;

(VIIl) The form and source of manure, litter, and process wastewater to be
land-applied:;

(1X) The timing and method of land application; and

(X) The methodology by which the nutrient management plan accounts for
the amount of nitrogen and phosphorus in the manure, litter, and process
wastewater to be applied as described in part (a)8 of this paragraph.

(ii) Large CAFOs that use this approach shall calculate the maximum amount of
manure, litter, and process wastewater to be land applied at least once each year
using the results of the most recent representative manure, litter, and process
wastewater tests for nitrogen and phosphorus taken within 12 months of the date
of land application.

2. Narrative rate approach

An approach that expresses rates of application as a narrative rate of application that
results in the amount, in tons or gallons, of manure, litter, and process wastewater to be

land applied, according to the following specifications:

(D)

The terms include:

(i)

(1 Maximum amounts of nitrogen and phosphorus derived from all sources
of nutrients, for each crop identified in the nutrient management plan, in
terms of total nitrogen and phosphorus, in pounds per acre. for each
field, and certain factors necessary to determine such amounts.

(1 The outcome of the field-specific assessment of the potential for nitrogen
and phosphorus transport from each field as described in subpart (a)9(i)

of this paragraph;

({115} The crops to be planted in each field or any other uses such as pasture
or fallow fields (including alternative crops identified in subpart (iii) of this

part;

(IV) The realistic vield goal for each crop or use identified for each field; and

(V) The nitrogen and phosphorus recommendations as recommended by the
University of Tennessee Extension for each crop or use identified for
each field for each crop or use identified for each field.

The terms include the methodology by which the nutrient management plan

SS-7039 (October 2011)

accounts for the following factors when calculating the amounts of manure, litter,
and process wastewater to be land applied:

n Results of soil tests conducted in accordance with protocols identified in
part (a)8 of this paragraph;

(I Credits for all residual nitrogen in the field that will be plant available as
recommended by the University of Tennessee;

[{115) The amount of nitrogen and phosphorus in the manure, litter. and
process wastewater to be applied:;

(IV) Consideration of multi-year phosphorus application in accordance with
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subpart (2)9(ii) of this paragraph:;

(V) Accounting for all other additions of plant available nitrogen and
phosphorus to the field;

v The form and source of manure, litter, and process wastewater;

(VIl)  The timing, except as described in subpart (iv) of this part and method of
land application; and

(VII) _ Volatilization of nitrogen and mineralization of organic nitrogen.

(iii) The terms of the nutrient management plan include alternative crops identified in
the CAFO's nutrient management plan that are not in the planned crop rotation.

Where a CAFO includes alternative crops in its nutrient management plan. the
crops shall be listed by field, in addition to the crops identified in the planned crop
rotation for that field, and the nutrient management plan shall include realistic
crop vield goals and the nitrogen and phosphorus recommendations as
recommended by the University of Tennessee for each crop. Maximum amounts
of nitrogen and phosphorus from all sources of nutrients and the amounts of
manure, litter, and process wastewater to be applied shall be determined in
accordance with the methodology described in items (ii)(1) through (VIII) of this

part.

(iv) For CAFOs using this approach, the following projections shall be included in the
nutrient management plan submitted to the director, but are not terms of the
nutrient management plan: The CAFO's planned crop rotations for each field for
the period of permit coverage; the projected amount of manure, litter, or process
wastewater to be applied: projected credits for all nitrogen in the field that will be
plant available: consideration of multi-year phosphorus application; accounting
for all other additions of plant avallable nitrogen and phosphorus to the field: and
the predicted form, source. and method of application of manure, litter, and
process wastewater for each crop. Timing of application for each field, insofar as
it concerns the calculation of rates of application, is not a term of the nutrient

management plan.

(v) CAFOs that use this approach shall calculate maximum amounts of manure,
litter_ and process wastewater to be land applied at least once each year using
the methodology required in subpart (ii) of this part before land applying manure,
litter and process wastewater and shall rely on the following data:

(h A field-specific determination of soil levels of nitrogen and phosphorus,
including. for nitrogen, a concurrent determination of nitrogen that will be
plant available consistent with the methodology required by subpart (i) of
this part. and for phosphorus, the results of the most recent soil test
conducted in accordance with soil testing requirements approved by the
Commissioner; and

(1) The results of most recent representative manure, litter, and process

wastewater tests for nitrogen and phosphorus taken within 12 months of
the date of land application, in order to determine the amount of nitrogen
and phosphorus in the manure, litter, and process wastewater to be

applied.
(c) Chanages to a nutrient management plan
1 Any NPDES permit issued to a CAFO shall require the following procedures when a

CAFO owner or operator makes changes to the CAFQ's nutrient management plan
previously submitted to the Director:
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(i)

The CAFO owner or operator shall provide the Director with the most current

(i)

version of the CAFO's nutrient management plan and identify changes from the
previous version, except that the results of calculations made in accordance with
the requirements of subparts (b)1(ii) and (b)2(v) of this paragraph are not
considered to be changes to the nutrient management plan subject to the

requirements of this paragraph.

The Director shall review the revised nutrient management plan to ensure that it

(iii)

meets the requirements of this paragraph and applicable effiuent limitations and
standards and shall determine whether the chanages to the nutrient management
plan include revision to the terms of the nutrient management plan as set forth in
subparagraph (b) of this paragraph. If the terms of the nutrient management plan

are not revised, the Director shall notify the CAFO owner or operator and upon
such notification the CAFO may implement the revised nutrient management

plan. If the terms of the nutrient management plan are revised. the Director shall
determine whether such changes are substantial changes as described in part 2

of this subparagraph.

If the Director determines that the changes to the terms of the nutrient

(iv)

management plan are not substantial. the Director shall make the revised
nutrient management plan publicly available and include it in the permit record
and inform the public of any changes to the terms of the nutrient management

plan.

If the Director determines that the changes to the terms of the nutrient

management plan are substantial, the Director shall notify the public and make
the proposed changes and the information submitted by the CAFO owner or
operator available for public review and comment. The process for public notice
and participation shall follow the procedures applicable to draft permits set forth
in Rule 0400-40-05-.06. The Director shall consider all significant comments
received during the comment period and require the CAFO owner or operator to
further revise the nutrient management plan if necessary. Once the Director
approves the revised terms of the nutrient management plan. the Director shall
issue a notice of determination that addresses all comments received and
notifies the owner or operator and the public of the final decision concerning
revisions to the nutrient management plan.

2 Substantial changes to the terms of a nutrient management plan incorporated as terms
and conditions of a permit include, but are not limited to:

(0

Addition of new land application areas not previously included in the CAFQ's

(i)

nutrient management plan or in_the terms of a nutrient management plan
incorporated into an existing NPDES permit. If the CAFO owner or operator
applies _manure, litter, or process wastewater on the newly added land
application area in accordance with existing field-specific permit terms applicable
to the newly added land application area, such addition of new land would be a
change to the new CAFO owner or operator's nutrient management plan but not

a substantial change for purposes of this paraaraph;

Anv changes to the field-specific maximum annual rates for land application set

(iii)

in accordance with the linear approach or to the maximum amounts of nitrogen
and phosphorus derived from all sources for each crop set in accordance with

the narrative approach:

Addition of any crop or other uses not included in the terms of the CAFO's

(iv)

nutrient management plan and corresponding field-specific rates of application:
and

Changes to site-specific components of the CAFO's nutrient management plan,
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transport to waters of the state.

CAFOs covered by state permits are subject to the following procedures when the CAFO

owner or operator makes changes to the CAFQ's nutrient management plan previously
submitted to the Director:

(i) The CAFOQ owner or operator shall provide the Director with the most current
version of the CAFO's nutrient management plan and identify chanages from the
previous version.

(ii) The Director shall review the revised nutrient management plan to ensure that it

meets the requirements of this paragraph and applicable effluent limitations and
standards and shall determine whether the changes to the nutrient management
plan include revisions to the terms of the nutrient management plan as set forth
in subparagraph (b) of this paragraph. The Director shall advise the CAFO owner
or operator whether or not the changes meet the requirements of this paragraph
and applicable effluent limitations and standards and upon such notification the
CAFO shall either make further revisions to the nutrient management plan or
implement the revised nutrient management plan.

(11) CAFO Recordkeeping and Reporting Reguirements

Any permit issued to a CAFO shall include:

{b)(a) A requirement that the permittee must shall create, maintain for five 5 years, and make available
to the dDirector, upon request, the following records:

1.

7.

All-applicablerecords-identified-in-part {b)10-of this-paragraph Records documenting the
implementation and management of the minimum elements described in subparagraph

(10)(a) of this rule;

A copy of the CAFO's site-specific nutrient management plan;

Records documenting the following visual inspections:

(i) Weekly inspections of all storm water diversion devices, runoff diversion
structures, and devices channeling contaminated storm water to the wastewater
and manure storage and containment structure;

(i) Daily inspections of water lines, including drinking or cooling water lines; and

(iii) Weekly inspections of the manure, litter, and process wastewater impoundments
noting the liquid level in the impoundments;

Weekly records of the depth of the manure and process wastewater in any open surface
liquid impoundment as indicated by the required depth marker which indicates the
minimum capacity necessary to contain the runoff and direct precipitation of the 25-year,
24-hour rainfall event. In the case of swine or poultry CAFOS CAFOs that are new
sources, the depth marker must shall indicate minimum capacity necessary to contain the
runoff and direct precipitation associated with the design storm used for sizing the
impoundment;

Records documenting any corrective actions taken (if deficiencies are not corrected
within 30 days of notice of deficiency, the records must shall include an explanation of the
factors preventing immediate correction);

Records of mortalities management and practices used to comply with the nutrient
management plan;

Records documenting the current design of any manure or litter storage structures,
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including volume for solids accumulation, design treatment volume, total design volume,
and approximate number of days of storage capacity;

8. Records of the date, time, and estimated volume of any overflow,

9. Expected and actual crop yields;

10. The date(s) manure, litter, or process wastewater is applied to each field;

11. Weather conditions at time of application and for 24 hours prior to and following
application;

12 Test methods used to sample and analyze manure, litter, process waste—water

wastewater, and soil;
13. Results from manure, litter, process waste-water wastewater, and soil sampling;

14, Explanation of the basis for determining manure application rates, as provided in the
technical standards established by the NRCS University of Tennessee Extension or as
otherwise approved by the dDirector or the Tennessee Department of Agriculture and
consistent with applicable state and federal rules;

15. Calculations showing the total nitrogen and phosphorus to be applied to each field,
including sources other than manure, litter, or process wastewater,;

16. Total amount of nitrogen and phosphorus actually applied to each field, including
documentation of calculations for the total amount applied;

17. The method used to apply the manure, litter, or process wastewater; and

18. Date(s) of manure application equipment inspection and calibration;

{e}(b) Recordkeeping for third-party waste transfers

A requirement that prior to transferring manure, litter or process wastewater to a 3~ 3" party, all
CAFOs must shall provide the recipient of the manure, litter, or process wastewater with the most
current nutrient analysis (consistent with 40 CFR § Part 412} and ensure-that-the-3"party-signs
the-Agreement for-the-Removal-of Litter-Manure-and/or Process-Wastewater-from-an-AFO-using
the-form-in-Appendix-A-of paragraph-(16)-of this—rule; approved by the University of Tennessee
Extension). Large CAFOs shall ensure that the 3™ party signs an agreement for the removal of
manure, litter, or process wastewater for all transfers of manure, litter, or process wastewater. All
other CAFOs shall ensure that the 3™ party signs an agreement for the removal of manure, litter,
or praocess wastewater only if the CAFO transfers more than 100 tons of manure, litter, or process
wastewater. The aareement for the removal of manure, litter, or process wastewater shall be
retained for 5 years and shall include the following information, at a minimum:

4——Large-CAFOs-must provide-the-recipient-of the-manurelitter-or process-wastewater-with
the-most-current-nutrient analysis-{consistent-with-40-CFR-part 412-and-approved-by-the
University-of Tennessee-Extension).—and-ensure-that-the-3"-party-signs-the-Agreement
for-the-Removal-of Litter Manure-and/orProcess-Wastewater-from-an-AFO-using-the
form-in-Appendix-A-of-paragraph-{16)-of-this-rule;

2 All-cther CAFOs-mustprovide-therecipient-of the-manurelitter-or-process-wastewater
with-the mesteurrent-nutrient analysis-{consistent with-40-CFR-part 412-and-approved-by
the—University—of—Tennessee—Extension)—and—ensy re—thatthe 3" party—signs—the
Agreement-for-the-Removal-of Litter—Manure-and/orProcess-Wastewater-from-an-AFO
using—theform—in—Appendix—A—of-paragraph—{16)—ofthis—rule—only—if-the-CAFO—is
tra+}sfem;rg—mere-Manv4994ensef4n&nme%HtteP9wmeeswastewateﬂe-&3wﬁaﬁy+

1 The name and location of the facility that is exporting manure, litter, or process
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wastewater;

2. The type and amount of material that is removed from the CAFO;
3. The date the material was removed from the CAFO;
4. The following best management practice recommendations:
(i) The manure, litter, or process wastewater shall be managed to ensure there is no

discharae of manure, litter, or process wastewater to surface or groundwater.

(ii) When removed from the facility, manure,_litter, or process wastewater should be
applied directly to the field or stockpiled and covered with plastic or stored in a

building.

(iii) Manure, litter, or process wastewater shall not be stockpiled near streams,
sinkholes, wetlands, or wells.

(iv) Fields receiving manure, litter, or process wastewater should be soil tested at
least every 5 years.

(V) A manure, litter, or process wastewater nutrient analysis should be used to
determine application rates for various crops.

{vi) Calibrate spreading equipment and apply manure, litter or process wastewater
uniformly.

(vii) Apply no more nitrogen or phosphorus than can be used by the crop.

(vii) A buffer zone is recommended between the application sites and adjacent
streams, lakes, ponds, sinkholes, and wells. The following non-application buffer
widths. based on the USDA-NRCS Conservation Practice Standard 590 (January
2013 version, or most recent version). should be used when applicable:

(1 150 ft. from wells located upslope of the application site:
(1 300 ft. from wells located downslope of the application site. if conditions

warrant application:;

({115} 30-100 ft. from waterbodies, depending on the amount and guality of
vegetation and slope;

(IV) 300 ft. from all public use areas: and

(V) 300 ft. from all residences other than the producer’s.

(ix) Do not apply manure, litter, or process wastewater when the ground is frozen,
flooded, saturated, or on steep slopes subject to flooding, erosion, or rapid runoff.

(x) Cover vehicles hauling manure, litter, or process wastewater on public roads.

(xi) Keep records of locations where manure, litter, or process wastewater will be
land applied or used as a fertilizer.

5, A sianed certification statement from the recipient of the material from the CAFO,
including the recipient’s name, address, and phone number.

: . ) o+ ¢ i
aa"'g"’”tl.GIE”'?”H'B I'Etel’EQI E'EP'FE’E;Q.GE I“a; stewater-transferred—to-a-3-party-using-theformi
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41— Large CAFOs-mustretain-for-five-yearsrecords-of-the-daterecipient-name-and-address;
aﬂ—dﬂappremmateamem_ef—manure,-Ii-tt%m%esa—wastewa&eﬂ-mnsfe#;eé—tea%’“--papw
using-the-form-in-Appendix-B-of paragraph-{16}-of-this-rule;

2 All-other CAFOs—must-retain—forfive—years—records—of-the—date—recipient-name—and
address—and-approximate-amount-of-manurelitter-or-process-wastewatertransferred-to
a-3" party receiving-more-than-100-tons-of- manure-litter-or-process-wastewater using-the
form-in-Appendix-B-of-paragraph-{16)-of-thisrule;

{e)(c) A requirement that CAFOs submit to TDEC, an annual report between January 1 and February
15 that includes:

1. The number and type of animals on site whether in open confinement or housed under
roof;
2. Estimated amount of total manure, litter, and process wastewater generated by the

CAFO in the previous calendar year (tons / or gallons);

3. Estimated amount of total manure, litter, and process wastewater transferred to a 3~ 3_rd
party by the CAFO in the previous calendar year (tons/-galens tons or gallons);

4. Total number of acres for land application covered by the nutrient management plan;

5. Total number of acres under control of the CAFO that were used for land application of
manure, litter, and process wastewater in the previous calendar year;

6. A summary of all manure, litter, and process wastewater discharges to waters of the state
from the production area that have occurred in the previous calendar year, including date,
time, and approximate volume;

7. A statement indicating whether the current version of the CAFO's nutrient management
plan was developed or approved by a certified nutrient management planner:;

8. The actual crop(s) planted and actual yield(s) for each field;

9. The actual nitrogen and phosphorus content of the manure, litter, and process
wastewater;

10. The results of calculations to determine the maximum amount of manure, litter, and

process wastewater to be land applied and the data used in the calculations;

11. The actual amount of manure, litter, and process wastewater applied during the previous
12 months;

12. The results of any soil tests for nitrogen and phosphorus conducted in the previous 12
months; and

13. The amount of any supplemental fertilizer applied during the previous 12 months.

(H——Provisions—that—require—compliance—with—the —terms—of —the —CAFQO's—site-specific—nutrient
management-plan-such-that the-plan-is-enforceable-through-the-permit—The-terms-of-the-nutrient
management—plan—are—the—information.—protocols,—best—management—practices,—and—other
conditions—in—thenutrient-management—plan—determined—by-the—directorto—be—necessary—te
implerment—the nutrient management—plan—For—NRDES permits—the—terms—ofthe—nutrient
management-plan—with-respectto-protecels-that-ensure-appropriate-agricultural-utilization-of-the
nutrients-in-the manurelitter—orprocess-wastewater—mustinclude-the-fields-availablefor-land
application—field-specific—rates—of —application—properly—developed—through—either—the—linear
approach—or—the—harrative—approach—and—any—timing—limitations—identified—in—the—nutrient
management-plan-concerningland-application-on-the-fields-available for-land-application-
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mmmmwmmmmmmmmuwm
from-the-field-to-surface waters-in-compliance-with-technical-standards-for-nutrient-management

ek

WMMMQMSWMMQWWMW
mmmmwm-fama-mmmﬁm
while-minirizing-nitrogen-and-phospherus-movement to-surface-watersthat-employs-the
Tennessee—PRhesphorus—ndex—{a—tool—developed by the—University—of—Tennessee
Extension-Service-and-the-NRCS-to-assess-the risk-of phospherus-movement-from-the

(b)}——Annual-manure-analysis-fornitrogen-and-phosphorus-content-using-procedures-outlined-in-NRGS
Conservation-Practice-Standard 500 -and-soil-analysis-at-a-minimum-of once-every-five-years-for

phospherus-centent-{the-results-of these-analyses-are-to-be-used-in-determining-application-rates
for-manurelitter—and-other process-wastewater);

0 1 1

{6}—Periodic-inspection-of-equipment-used-for-land-application-of-manurelitter—and-other—process
B e

{d)——Application-of manureitter—and-process-wastewaterthat

41— |s-applied-nocloserthan—100-feet-to-any-down-gradient-surface-waters—epen-tile-line
intake-structures—sinkholes —agricultural-well-heads,—or-other-conduitsto-surface-waters
unless;

{i——The CAFO-substitutesthe-100-foot-setback-with-a-35-foot-wide vegetated-buffer
or-by—leaving—in—place—a-60-foet-natural-riparian-buifer—where—applications—of
manurelitteror process-wastewater-are-prohibited-or

{i}— The CAFO-demenstrates—that-a-setback—orbuffer—is—het-necessary—because
implementation-of alternative-conservation-practices—orfield-specific-conditions
will-provide-peliutant reductions-equivalent-to-or-better-than-the-reductions-that
would-be-achieved-by the-100-foot setback;

2— s applied—no—closer—than—100feetfor—anypotable—well—public—er—private—or—as
recommended-by-the University-of Tennessee Extension—and
rnew—CAFOs-that are-located—adjacent to-exceptional-Tennessee—waters—and-oulstanding

natural-riparian-bufferbetween-the-stream-and-the-land-application-area:

(12) For CAFOs with applicable federal effluent guidelines, technology-based effluent limitations and
standards in accordance with those guidelines shall be applied.

(13) For CAFOs that are not subject to applicable federal effluent guidelines, the following standards shall be
applied:

(a) For CAFOs that either discharge or are designed, constructed, operated, or maintained such that
a discharge could occur, the production area must shall be designed, constructed, operated, and
maintained to contain all manure, litter, and process wastewater including the runoff and the
direct precipitation from a 25-year, 24-hour rainfall event.
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(b) For all other CAFOs not subject to applicable federal effluent guidelines, the production area rrust
shall be designed, constructed, operated, and maintained so that no discharge will occur.

(14) No CAFO liquid waste management system shall be constructed, modified, repaired, or placed into
operation after April 13, 2008, unless it is designed, constructed, operated, and maintained in accordance
with final design plans and specifications which meet or exceed standards in the USDA-NRCS Field
Office Technical Guide and other guidelines as accepted by the Departments of Environment and
Conservation; or Agriculture. Specifically, plans must shall contain the following:

(a) Any new or additonal confinement buildings, waste/wastewater handling system,
waste/wastewater transport structures, waste/wastewater treatment structures, settling basins,
lagoons, holding ponds, sumps, or pits, and other agricultural waste containment/treatment
structures constructed after April 13, 20086, shall be located in accordance with USDA-NRCS
Conservation Practice Standard 313.

(b) Information to be used in the design of the open manure storage structure including, but not
limited to, minimum storage for rainy seasons, minimum capacity for chronic rainfall events, the
prohibition of land application to frozen, saturated, or snow-covered ground, the dewatering
schedules set in the CAFO's Nutrient Management Plan, additional storage capacity for any
manure intended to be transferred to another recipient at a later time, and any other factors that
would affect the sizing of the open manure storage structure.

(c) The design of the open manure storage structure as determined by the most recent version of the

i i ice USDA-NRCS’s Animal Waste Management (AWM)

software. CAFOs may use equivalent design software or procedures as approved by the
Director.

(d) All inputs used in the open manure storage structure design including actual climate data for the
previous 30 years consisting of historical average monthly precipitation and evaporation values,
the number and types of animals, anticipated animal sizes or weights, any added water and
bedding, any other process wastewater, and the size and condition of outside areas exposed to
rainfall and contributing runoff to the open manure storage structure.

(e) The planning minimum period of storage in months including, but not limited to, the factors for
designing an open manure storage structure listed in subparagraph (b) of this paragraph.
Alternatively the CAFO may determine the minimum period of storage by specifying times the
storage pond will be emptied consistent with the CAFO’s Nutrient Management Plan.

(f) A subsurface investigation for earthen holding pond, pit, sump, treatment lagoon, or other earthen
storage/containment structure suitability and liner requirements shall be a component of the
system design. The subsurface investigation will include a detailed soils investigation with special
attention to the water table depth and seepage potential. The investigation must shall evaluate
soils to a depth of twe 2 feet below the planned bottom grade of the storage structure. Deeper
investigations may be required in karst regions. A soils/geologic investigation shall be performed
by a soil scientist (as described in Rule 4200-01-06-48 0400-48-01-.18) and qualified geologist.
A qualified geologist is defined as an individual who is a Registered Professional Geologist
licensed by the State of Tennessee or an individual who meets the requirements for the title of
Certified Professional Geologist; as defined by the American Institute of Professional Geologists.
Unless relevant information is available to the contrary, compliance with this provision during
design and construction of the facility will normally demonstrate that the hydrologic connection
does not exceed a maximum allowable specific discharge of 0.0028 ft/day (1 x 10°® cmisec).

{45} ——A-CAEO's sceverage-underan-SOP-that-does-nel allow-discharge will-serve-as-proof-of-a-No-Discharge
Certtification-provided-that in—addition—to-being-in-compliance-with-all-the-terms—and-conditions—ef-the
per#ri*rw.l}ish-must--iﬂ{:—!%;;ie—me-require%m{s-e{‘---paragraﬁh&-&Q}eﬂd—(—w-}of-w!e—‘é@Q»QM5—.—14,—!-¥4e—feeiiit-y
meets-thereguirements-of subparagraphs{a)-and-{b)-of-this-paragraph:

(a}—The-owner-of-cperator-of-a-CAFO-must-document—based-on-an objective-assessment-of-the

conditions-at the CAED_that-the-CAFO-is-desighed-censtructed ~operated —and-maintained-in-a
mannersuch-that the CAFO will-netdischarge-as-follows:
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Name: Name:
Address Address:
Phone-No= RhoneNe
Tons-Removed: Tons-Removed
Pate: Date:

Name Name—
Address Address:
Phonre-Ne: Rhene No-:
FonsRemoved: Tons-Removed
Date Date:

Name Name:
Address Address:
Phone Ne: Phone-No-
Tons-Removed: Tons-Removed
Date: Date:

Name Name:
Address Address:
Phene Ne Phone-No.
Tons Remeved: Tons-Removed
Pate Date:

Name: Name:
Address Address:
Phone-Ne-: Phone Ne
Tons-Removed: Tons-Removed—
Pate: Date

Authority: T.C.A. §§ 69-3-101 et seq. and 4-5-201 et seq.
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*f a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Aye No Abstain Absent Signature

Board Member
(if required)

James W. Cameron llI X

Jonathon Dales

Jill E. Davis

Mayor Kevin Davis
Derek Gernt

C. Monty Halcomb
Chuck Head
Charlie R. Johnson
Judy Manners
John McClurkan
Frank McGinley

D. Anthony Robinson

XXX XXX XX

X

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Board of Water Quality, Oil and Gas on 09/17/2013, and is in compliance with the provisions of T.C.A. § 4-

5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 03/08/13
Rulemaking, ﬁgaring{s} Conducted on: (add more dates). 04/30/13
\ ..“OL L “"-J

Serfeeri 8

T STATE “eSo0 Date: September 17, 2013
Ay wause Gl
sk ?ENNESSE b Signature: / 'ﬂ, _M/‘L. =
s NO TARY : 3 ’ U |
=%, PUBLIc RS : Name of Officer: _John McClurkan

O BT e Title of Officer: _Chair

Subscribed and sworn to before me on: Mw I 7 0 (3
Notary Public Signature: a2 ?\/ éfu—u

My commission expires on: \j-ll,k-l oy , 20 [(p

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5. 7 7
B lap ]

Robert E. Cooper, Jr.
Attorney General and Reporter

(-/8-(3

Date
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Department of State Use Only

Filed with the Department of State on: _|} |20 ) 1>

9

Effectiveon: _ & )(b) [ ) .y

/ Tre Hargett

Secretary of State
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