G.0.C. STAFF RULE ABSTRACT

AGENCY:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

University of Tennessee

Charges for Producing Copies of Public Records
Public Chapter 722 (2016)

December 25, 2017 through June 30, 2018
None

A new state law, Public Chapter 722 (2016),
requires every governmental entity in Tennessee {o
establish a written public records policy properily
adopted by the appropriate governing authority
prior to July 1, 2017. The University of Tennessee
Board of Trustees adopted a new public records
policy that complies with Public Chapter 722 and
other provisions of the Tennessee Public Records
Act. In compliance with Public Chapter 722, the
new policy does not impose requirements on
persons requesting records that are more
burdensome than state law and describes: (1) the
process for making requests to inspect public
records or receive copies of public records and a
copy of any required request forms; (2) the process
for responding to requests, including redaction
practices; (3) a statement of fees that will be
charged for copies of public records and the
procedures for billing and payment; and (4} the
names or titles and the contact information for the
individuals within the University designated as
public records request coordinators. Chapter 1720-
01-11 of the Rules of The University of Tennessee,
which addresses only the subject of charges the
University assesses for producing public records
and will be superseded by the new policy.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The Regulatory Flexibility Addendum is not applicable.
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Impact on Local Governments

Pursuant to T.C A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
{http.//state tn.us/sos/acts/1068/publ/pci 070, pdf) of the 2010 Session of the General Assembly)

The University of Tennessee anticipates that this rule change will have no impact on local governments.
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Additional Information Required by Joint Government Cperations Committee
All agencies, upen filing a rule, must alse submit the following pursuant to T.C.A. § 4-5-226(1)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

A new state law, Public Chapter 722 (2016), requires every governmental entity in Tennessee to establish a
written pubiic records policy properly adopted by the appropriate governing authority prior to July 1, 2017. The
University of Tennessee Board of Trustees adopted a new public records policy that complies with Public
Chapter 722 and other provisions of the Tennessee Public Records Act. In compliance with Public Chapter 722
the new policy does not impose requirements on persons requesting records that are more burdensome than
state law and describes: (1) the process for making requests to inspect public records or receive copies of public
records and a copy of any required request forms; (2) the process for responding to requests, including
redaction practices; (3} a statement of fees that will be charged for copies of public records and the procedures
for billing and payment, and (4) the names or tifles and the contact information for the individuals within the
University designated as public records request coordinators. Chapter 1720-01-11 of the Rules of The University
of Tennessee, which addresses only the subject of charges the University assesses for producing public records
and will be superseded by the new policy.

(B) A citation to and brief description of any federal law or regulation or any state iaw or regulation mandating
promulgation of such ruie or establishing guidelines relevant thereto;

Public Chapter 722 (2016) |

(C) ldentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmential entities urge adoption or
rejection of this rule;

| The University has not received any feedback from citizens or the media about the new policy. ]

(D} Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

The University's Office of the General Counsel consulted with the Cffice of the Attorney General prior to the
University's repeal of Chapter 1720-01-11.

{E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency’s annual budget or five hundred thousand dollars ($500,000), whichever is less;

| None |

{F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
anhd understanding of the rule;

Matthew Scoggins
General Counsel
University of Tennessee

{G) Iidentification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the committees;

Matthew Scoggins
Generat Counsel
University of Tennessee
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{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the commitiees; and

Matthew Scoggins
General Counsel
University of Tennessee
719 Andy Holt Tower
Knoxville, TN 37996-0170
scoggins@iennessas edy
865-974-3245

() Any additional information relevant to the rule proposed for continuation that the committee requests.

N/A
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The University of Tennessee
Chapter 1720-01-11
Charges for Producing Copies of Public Records
Repeal
Rule 1720-01-11 Charges for Producing Copies of Public Records is repealed in its entirety.

Authority: T.C. A § 49-9-209(e) and Public Acts of Tennessee, 1839-1840, Chapter 98, Section 5, and Public
Acts of Tennessee, 1807, Chapter 64,

*If a roll-call vote was necessary, the vote by the Agency on these rules was as follows;

Board Member Aye ! No Abstain Absent Signature
(if required)

Governor Bill Haslam X

Commissioner Candace McQueen X

Commissioner Jai Templeton X

>

Dr. Joe DiPietro

Charles C. Anderson, Jr. X

Shannon Brown X

George E. Cates X

Dr. Terrance G. Cooper (non-voting)

Dr. Susan C. Davidson

Spruell Driver, Jr.

Dr. William E. Evans

John N. Foy

Crawford Gallimore

Vicky B. Gregg

XX xp x| X X X

Raja J. Jubran

Mike Krause (non-voting)

Pt

Brad A. Lampley

Andrew P. McBride (non-voting)

Sharon J. Pryse

Rhedona Rose

David A. Shepard

Rachel M. Smith

John D. Tickle

Julia T. Wells

Charles E. Wharton

XXX XD X X X X

Tommy G. Whittaker
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I cerlify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
University of Tennessee Board of Trustees on 06/22/2017, and is in compliance with the provisions of T.C.A. § 4-
5-222. The Secretary of State is hereby instructed that, in the absence of a petition for proposed rules being filed
under the conditions set out herein and in the locations described, he is to treat the proposed rules as being
placed on file in his office as rules at the expiration of ninety (90) days of the first day of the month subsequent to
the filing of the proposed rule with the Secretary of State.

Date: _09/07/2017

Signature:

Matthew Scoggins

General Counsel

tto before me on: &f“’ 7- /'”7

Notary Public Signature:

E:(;-r-nmission expires on: / /&“ g‘f - /?

Agency/Board/Commission: The University of Tennessee
Rule Chapter Number(s). Chapter 1720-01-11
All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of

Tennessee and are approved as fo legality pursuant to the provisions of the Administrative Procedures Act,
Tennessee Code Annotated, Title 4, Chapter 5.

ot L. et B
Herbert H. Stdtery 1l
Attorney General and Reporter

7/18 [2007
7 Date

Department of State Use Only

i

o Filed with the Department of State on: ﬁ/&&/ 7

o)

iz Effective on: iQ/Qﬁ/f 7

L }

o i'

L Tre Hargett
- f“ Secretary of State
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G.0.C. STAFF RULE ABSTRACT

AGENCY:
DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Commerce and Insurance

Tennessee Corréctions Institute

Minimum Standards for Local Correctional Facilities
Tennessee Code Annotated, § 41-4-140

January 22, 2018 through June 30, 2018

Minimal |

Rule 1400-01-.06 "Personnel" is amended to
provide that notice shall be provided to and consent
obtained in writing prior to an agency conducting
criminal history checks on specified persons.

Amendments to rule 1400-01 -.07 "Security" on the
use of deadly force will clarify that the scope of the
rule is limited to inmates and does not include
civilians so as not to violate the 4th Amendment.

Rule 1400-01-.11 "Mail and Visiting" is amended to
comply with federal law, Procunier v. Martinez, 94
S.Ct. 1800 (1974) and Martin v. Kelley, 803 F.2d
236 (6th Cir.1986), in regards to providing notice of
and an opportunity to protest the restriction on the
delivery of mail.

Rule 1400-01 -.15 "Hygiene" is amended to
comply with federal law (e.g. Holt v. Hobbs, 135
S.Ct. 853 (2015) and the Religious Land Use and
Institutionalized Persons Act).
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ﬁegulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process,Aall agencies shall
conduct a review of whether a proposed rule or rule affects small business.

Economic Impact Statement:

1. Types and estimated number of small businesses directly affected:

Only small businesses that operate correctional facilities, including jails and workhouses, for a municipal or county
government will be affected by the promulgation of these rules.

2. Projected reporting, recordkeeping, and other administrative costs:

There is no foreseeable alteration in small business reporting or recordkeeping that will result from the
promulgation of these rules.

3. Probable effect on small businesses:

Only small businesses that operate correctional facilities, including jails and workhouses, for a municipal or county
government will be affected by the promulgation of these rules.

4. Less burdensome, intrusive, or costly alternative methods:

No recommendations for less burdensome, intrusive or costly alternative methods have been offered, identified or
recommended for use.

5. Comparison with federal and state counterparts:

These rules will amend existing Chapter 1400-01, and are required to comply with federal and state law including
the following court decisions: Procunier v. Martinez, 94 S.Ct. 1800 (1974); Martin v. Kelley, 803 F.2d 236 (6th Cir.
1986); Holt v. Hobbs, 135 S.Ct. 853 (2015); and, the Religious Land Use and Institutionalized Persons Act.

6. Effect of possible exemption of small businesses:

There are no exemptions to the requirements contained in these rules for small businesses.

14




Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These rules will impact local municipal or county governments that operate correctional facilities, including jails
and workhouses.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

Rule 1400-01-.06 Personnel is amended to provide that notice shall be provided to and consent obtained in
writing prior to an agency conducting criminal history checks on specified persons. Amendments to rule 1400-
01-.07 Security on the use of deadly force will clarify that the scope of the rule is limited to inmates and does not
include civilians so as not to violate the 4th Amendment. Rule 1400-01-.11 Mail and Visiting is amended to
comply with federal law, Procunier v. Martinez, 94 S.Ct. 1800 (1974) and Martin v. Kelley, 803 F.2d 236 (6th Cir.
1986), in regards to providing notice of and an opportunity to protest the restriction on the delivery of mail. Rule
1400-01-.15 Hygiene is amended to comply with federal law (e.g. Holt v. Hobbs, 135 S.Ct. 853 (2015) and the
Religious Land Use and Institutionalized Persons Act).

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. § 41-4-140(a) provides that the Tennessee Corrections Institute has the power and duty: to establish
minimum standards for local jails, lock-ups and workhouses, including, but not limited to, standards for physical
facilities and standards for correctional programs of treatment, education and rehabilitation of inmates and
standards for the safekeeping, health and welfare of inmates; to establish guidelines for the security of local
jails, lock-ups and workhouses for the purpose of protecting the public from criminals and suspected criminals
by making the facilities more secure and thereby reducing the chances that a member of the public or a facility
employee will be killed or injured during an escape attempt or while an inmate is fleeing from law enforcement
officials following an escape; to inspect all local jails, lock-ups, workhouses and detention facilities at least once
a year and publish the results of the inspections; and, to establish and enforce procedures to ensure compliance
with the adopted minimum standards so as to ensure the welfare of all persons committed to the institutions.
T.C.A. § 41-7-106(c) authorizes the Tennessee Corrections Institute Board of Control to promulgate rules and
regulations for the implementation and the effective operation of the agency’s responsibilities. Pursuant to
Procunier v. Martinez, 94 S.Ct. 1800 (1974) and Martin v. Kelley, 803 F.2d 236 (6th Cir. 1986), both sender and
receiver of letters must receive notice and an opportunity to protest to a neutral officer if the mail is rejected.
Pursuant to Holt v. Hobbs, 135 S.Ct. 853 (2015), grooming rules need to comply with federal law, specifically the
Religious Land Use and Institutionalized Persons Act.

(C) lIdentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Any entity that operates correctional facilities, including jails and workhouses, for a municipal or county
government will be affected by these rules.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

OAG 03-101 (8/19/03), OAG 04-026 (2/12/04), and OAG 11-063 (8/26/11). Procunier v. Martinez, 94 S.Ct. 1800
(1974), Martin v. Kelley, 803 F.2d 236 (6th Cir. 1986), and Holt v. Hobbs, 135 S.Ct. 853 (2015).

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

Minimal [

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;
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Beth Ashe, Executive Director of Tennessee Corrections Institute; Joseph Underwood, Chief Counsel for Fire
Prevention and Law Enforcement

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Beth Ashe, Executive Director of Tennessee Corrections Institute; Joseph Underwood, Chief Counsel for Fire
Prevention and Law Enforcement

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Beth Ashe, Executive Director of Tennessee Corrections Institute, 500 James Robertson Parkway, Nashville,
TN 37243, Beth.Ashe@tn.gov (615-741-3816); Joseph Underwood, Chief Counsel for Fire Prevention and Law
Enforcement, 500 James Robertson Parkway, Nashville, TN 37243, Joseph.Underwood@tn.gov (615-741-
3899).

() Any additional information relevant to the rule proposed for continuation that the committee requests.

| None.
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_ Agency/Board/Commission: Department of Commerce and Insurance
. Division: | Tennessee Corrections Institute
Contact Person: | Joseph Underwood
Address: 500 James Robertson Pkwy.
Davy Crockett Tower, 8th Floor
Nashville, Tennessee
Zip: | 37243
Phone:  (615) 741-3899
Email: | Joseph.Underwood@tn.gov
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_X_ Amendment
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Rule(s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
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Chapter Number | Chapter Title
1400-01 Minimum Standards for Local Correctional Facilities
Rule Number Rule Title
1400-01-.06 Personnel
1400-01-.07 Security
1400-01-.11 Mail and Visiting
 1400-01-.15 Hygiene
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MINIMUM STANDARDS FOR LOCAL CORRECTIONAL FACILITIES CHAPTER 1400-01

RULES
OF
THE TENNESSEE CORRECTIONS INSTITUTE
CORRECTIONAL FACILITIES INSPECTION

CHAPTER 1400-01
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(1) Typel, Hl, Hl, and IV Facilities shall meet the following requirements unless otherwise specified.

(2) After providing notice and obtaining consent in writing, a criminal history check
shall be conducted on all new facility employees, service providers with continuous access
to restricted areas, contractors, and volunteers prior to their assuming duties to identify if
there are criminal convictions that have a specific relationship to job performance. This
criminal history check includes comprehensive identifier information to be collected and run
against law enforcement indices. If suspect information on matter with potential terrorism
connections is returned on the person, this information shall be forwarded to the local Joint
Terrorism Task Force (JTTF) or other similar agency.

This requirement applies only to Type |, Il, and Il Facilities.

(3) Facilities shall develop a personnel policy manual made available to each employee, and
which provides information on the following subjects:

(a) Description of organizational structure;
(b) Position descriptions;

(c) Personnel rules and regulations;

(d) Recruitment procedures;

(e) Equal employment opportunity provisions;
()  Work hours;

(g) Personnel records;

(h) Employee evaluation;

(i)  In-Service training;

() Hostage policy; and

(k) Use of force.

These requirements apply only to Type | Facilities.
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(4)

(5)

6)

(7)

Prior to assuming duties, all detention facility employees, support employees and non-facility
support staff shall receive orientation training regarding the functions and mission of the
facility under the supervision of a qualified detention officer. This training may be
accomplished through classroom instruction, supervised on-the-job training, an individual
review of policies and procedures, or any combination of the three and shall include:

(a) Facility policies and procedures;

(b) Suicide prevention;

(c) Use-of-force;

(d) Report writing;

(e) Inmate rules and regulations;

{H Key control;

(g) Emergency plans and procedures;

(h)  Cultural diversity;

(i) Communication skills; and

(i)  Sexual misconduct.

These requirements apply only to Type I, [, and [ll Facilities.

A Facility Training Officer (FTO) shall coordinate the staff development and training program.
This person shall have specialized training for that position (assigned as a primary or
additional duty). The FTO shall complete the Training the Trainer (3T) course and attend the
annual FTO Conference conducted by the Tennessee Corrections Institute.

This requirement applies only to Type |, Il, and [l Facilities.

All support employees who have minimal inmate contact shall receive at least sixteen (16)
hours of facility training during their first year of employment. All employees in this category
shall receive an additional sixteen (16) hours of facility training each subsequent year of
employment.

This requirement applies only to Type |, Il, and lll Facilities.

All non-facility support staff who have regular or daily inmate contact, shall receive a
minimum of four (4) hours continuing annual training, which may include:

(a) Security procedures and regulations;
(b) Supervision of inmates;

(c) Signs of suicide risk;

(d) Suicide precautions;

(e) Use-of-force regulations and tactics;
()  Report wrifing;

(g) Inmate rules and regulations;
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(8)

(9)

(10)

(h) Key control;

()  Rights and responsibilities of inmates;

(i)  Safety procedures;

(k) All emergency plans and procedures;

)] Interpersonal relations;

(m) Social/cultural lifestyles of the inmate population;

(n)  Cultural diversity;

(o) CPRfirst aid;

(p) Counseling techniques;

(q) Sexual harassment/sexual misconduct awareness;

()  Purpose, goals, policies, and procedures for the facility and the parent agency,

(s) Security and contraband regulations;

(t)  Appropriate conduct with inmates;

(u) Responsibilities and rights of employees;

(v)  Universal precautions;

(w) Occupational exposure;

(x) Personal protective equipment;

(y) Bio-hazardous waste disposal; and

(z) Overview of the correctional field.

These requirements apply only to Type |, Il, and lli Facilities.

All detention or correctional facility employees, including part-time employees, whose primary
duties include the industry, custody, or treatment of inmates shall be required during the first
year of employment to complete a basic training program consisting of a minimum of forty (40)
hours and provided or approved by the Tennessee Corrections Institute.

This requirement applies only to Type I, Il, and Il Facilities.

All detention or correctional faciliies employees, including part-time - employees, whose
primary duties include the industry, custody, or treatment of inmates shall be required to
complete an annual in-service program designed to instruct them in specific skill areas of
facility operations. This annual in-service shall consist of forty (40) hours with at least sixteen
(16) of these hours provided or approved by the Tennessee Corrections Institute. The
remaining twenty-four (24) hours may be provided by the facility if course content is approved
and monitored by the Tennessee Corrections Institute.

This requirement applies only to Type |, II, and lll Facilities.

A minimum number of hours of training and any additional courses for basic and in-service

training shall be in compliance with the requirements established by the Tennessee
Corrections Institute Board of Control.
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(amn

(12)

This requirement applies only to Type |, 1l, and Il Facilities.

All facility employees who are authorized to use firearms and less lethal weapons shall
receive basic and ongoing in-service training in the use of these weapons. Training shall
include decontamination procedures for individuals exposed to chemical agents. All such
training shall be recorded with the dates completed and kept in the employee's personnel file.
This requirement applies only to Type | and Il Facilities.

Facilities shall maintain records on the types and hours of training completed by each
correctional employee, support employee and non-facility support staff.

This requirement applies only to Type |, II, and il Facilities.

(13) Tennessee P.0.S.T. certified officers may perform the basic functions outlined within the

Authority:

standards, if the correctional facility has been approved as a Type IV facility by the Tennessee
Corrections Institute Board of Control. Any employee who does not possess or maintain a
P.O.S.T. Certification as specified in this rule, shall be required to comply with all training and
reporting standards outlined within the minimum jail standards and policy contained in Tenn.
Comp R. & Regs. 1400-06. Under no circumstances shall any employee of a correctional facility
be allowed to perform correctional functions without possessing a valid Tennessee P.O.S.T.
Certification (for Type IV Facility) or certification from the Tennessee Corrections Institute (All
Facilities) as it relates to the duties of a correctional employee.

This requirement applies only to Type IV Facilities.

T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982, effective

September 8, 1982. Repeal and new chapter filed June 29, 1984; effective September 11, 1984. Repeal
and new rule filed October 29, 2014; effective January 27, 2015.

1400-01-.07 SECURITY.

(1)

()

(3)
(4)

(%)

(6)

Types |, Il, lll, and IV Facilities shall meet the following requirements unless otherwise
specified.

Each newly admitted inmate shall be thoroughly searched for weapons and other contraband
immediately upon arrival in the facility, regardless of whether the arresting officer previously
conducted a search.

A record shall be maintained on a search administered to a newly admitted inmate.

Facilities shall maintain policy and procedures to require that all inmates, including trustees,
shall be searched thoroughly by detention officers when the inmates enter and leave the
security area.

This requirement applies only to Type | Facilities.

Facilities shall maintain a written policy and procedure to provide for searches of the facilities
and inmates to control contraband.

This requirement applies only to Type | Facilities.
Procedure shall differentiate between the searches allowed (orifice, pat, or strip) and identify
when these shall occur and by whom such searches may be conducted. All orifice searches

shall be done under medical supervision. Inmates shall be searched by facility employees of
the same sex, except in emergency situations.
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(7)

(8)

©)

(10)

This requirement applies only to Type 1, ll, and lil Facilities.

Facilities shail maintain a written policy and procedure for key control, including the inventory
and use of keys, and the operator of the control center shall have knowledge of who has the
keys in use and the location of duplicate keys. All day-to-day operations shall be centralized
and controlled through the control center.

This requirement applies only to Type | Facilities.

There shall be one (1) full set of well-identified keys, other than those in use, secured in a
place accessible only to facility personnel for use in the event of an emergency. These keys
shall be easily identifiable by sight and touch under adverse conditions.

Written policy and procedures shall govern the availability, control, inventory, storage, and
use of firearms, less-lethal weapons, and related security devices, and specify the level of
authority required for their access and use. Chemical agents and electrical disablers shall be
used only with the authorization of the facility administrator or designee. Access to storage
areas shall be restricted to authorized facility employees and the storage space shall be
located in an area separate from and apart from inmate housing or activity areas. A written
report shall be submitted to the facility administrator when such weapons are used.

This requirement applies only to Type I, I, and lll Facilities.

Facilities shall develop a written policy and procedure to require that firearms, chemical
agents, and related security and emergency equipment are inventoried and tested at least
quarterly to determine the condition and expiration dates. This written policy and procedure
shall provide for regular inspection of ABC type fire extinguishers, smoke detectors, and
other detection and suppression systems.

This requirement applies only to Type |, I, and ill Facilities.

(11) All tools, toxic, corrosive and flammable substances and other potentially dangerous supplies

and equipment shall be stored in a locked area which is secure and located outside the
security perimeter of the confinement area.  Tools, supplies and equipment which are
particularly hazardous shall be used by inmates only under direct supervision.

This requirement applies only to Type | and If Facilities.

(12) Facilities shall develop a written policy and procedure to require at least weekly inspection of

all security facilities and documentation of the dates of inspections.

This requirement applies only to Type | and Il Facilities.

(13) Facilities shall develop a written policy and procedure to provide for continuous inspection,

(14)

(15)

inventory, and maintenance of all locks, tools, kitchen utensils, toxic, corrosive, and
flammable substances and other potentially dangerous supplies and equipment.

This requirement applies only to Type | Facilities.

Facilities shall develop a written plan that provides for continuing operations in the event of a
work stoppage or other job action. Copies of this plan shall be available to all supervisory
personnel who are required to familiarize themselves with it.

This requirement applies only to Type | Facilities.

Detention officer posts shall be located in close proximity to inmate living areas to permit

officers to see or hear and respond promptly to emergency situations. There shall be written
orders for every detention officer duty and post.
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(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

This requirement applies only to Type |, II, and lll Facilities.

The facility administrator or designee shall visit the facility’s living and activity areas at least
weekly which shall be documented.

This requirement applies only to Type |, li, and 1l Facilities.

The security perimeter shall ensure that inmates are secured and that access by the general
public without proper authorization is denied.

All inmate movement from one area to another shall be controlied by facility employees.

Facility employees shall maintain a permanent log and prepare shift reports that record
routine information, emergency situations, and unusual incidents.

This requirement applies only to Type |, li, and Il Facilities.

Facilities shall have sufficient staff, including a designated supervisor, to provide, at all
times, the performance of functions relating to the security, custody, and supervision of
inmates as needed to operate the facility in conformance with the standards.

This requirement applies only to Type |, I, and Il Facilities.

Restraint devices shall never be applied as punishment. Facilities shall define circumstances
under which supervisory approval is needed prior to application.

This requirement applies only to Type |, I, and I Facilities.

Four/five-point restraints shall be used only in extreme instances and only when other types
of restraints have proven ineffective. Advance approval shall be secured from the facility
administrator/ designee before an inmate is placed in a four/five-point restraint.
Subsequently, the health authority or designee shall be notified to assess the inmate’s
medical and mental health condition, and to advise whether, on the basis of serious danger
to self or others, the inmate should be in a medical/mental health unit for emergency
involuntary treatment with sedation and/or other medical management, as appropriate. If the
inmate is not fransferred to a medical/mental health unit and is restrained in a four/five-point
restraint, the following minimum procedures shall be followed:

(a) Continuous direct visual observation by facility employees prior to an assessment by
the health authority or designee;

(b) Subsequent visual observation is made at least every fifteen (15) minutes;

(c) Restraint procedures are in accordance with guidelines approved by the designated
health authority; and

(d) Documentation of all decisions and actions.
These requirements apply only to Type |, I, and il Facilities.
The use of firearms shall comply with the following requirements:

(& A written policy and procedure that governs the availability, control, and use of
chemical agents and firearms;

(b) Firearms, chemical agents, and related security and emergency equipment are
inventoried and tested at least quarterly;

(c) Weapons are subjected to stringent safety regulations and inspections;
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(d) A secure weapons locker is located outside the secure perimeter of the facility;

(e) Exceptin emergency situations, firearms and authorized weapons are permitted only in
designated areas to which inmates have no access;

()  Facility employees supervising inmates outside the facility perimeter follow procedures
for the security of weapons;

(@) Facility employees are instructed to use deadly force on inmates only after other actions
have been tried and found ineffective, unless the employee believes that a person’s life
is immediately threatened;

(h)  Facility employees on duty use only firearms or other security equipment that has been
approved by the facility administrator;

(i)  Appropriate equipment is provided to facilitate safe unloading and loading of firearms;
and

(i) A written report shall be submitted to the facility administrator when such weapons are
used.

These requirements apply only to Types [, ll, and Ili Facilities.

Authority: T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
September 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984.
Amendment filed July 2, 1985; effective October 14, 1985. Repeal and new rule filed October 29, 2014;
effective January 27, 2015.

1400-01-.11 MAIL AND VISITING.

N
)

3

@

()

Type |, I, 11l, and IV facilities shall meet the following requirements unless otherwise specified.

Facilities shall maintain a written policy outlining the facility's procedures governing inmate
mail.

This requirement applies only to Type 1 Facilities.

Facilities shall develop a written policy governing the censoring of mail. Any regulation for
censorship must meet the following criteria:

(@) The regulation must further an important and substantial governmental interest
unrelated to the suppression of expression (e.g., detecting escape plans which
constitute a threat to facility security and/or the well-being of employees and/or
inmates); and,

(b) The limitation must be no greater than is necessary for the protection of the particular
governmental interest involved.

These requirements apply only to Type | Facilities.

Both incoming and outgoing mail shail be inspected for contraband items prior to delivery,
unless received from the courts, attorney of record, or public officials, where the mail shall be
opened in the presence of the inmate.

This requirement applies only to Type | Facilities.

Outgoing mail shall be collected and incoming mail shall be delivered without unnecessary
delay.
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This requirement applies only to Type | Facilities.

(6) An inmate and his/her correspondent shall be notified if agither person's
letter a;éressed-te-ﬂwmate-er-wn%tewby—the—%m rejected_and—ifthe-inmate-wrete

given a reasonable opportunity to protest the rejection

{o an impartial ofﬂcer prior to the facility returning the letter to its sender.

This requirement applies only to Type | Facilities.

(7) Written policy and procedure shall provide that the facility permits postage for two (2) free
personal letters per week for inmates who have less than two dollars ($2.00) in their account.
Facilities shall also provide postage for all legal or official mail.

This requirement applies only to Type | Facilities.

(8) Facilities shall maintain a written policy to define the facility's visitation policies which shall
include, at a minimum;

(@)
(b)
(c)
(d)

(e)

One (1) hour of visitation each week for each inmate;

A list of possible visitors;

Children shall be allowed to visit their parents;

Visitors shall register before admission and may be denied admission for refusal to
register, for refusal to consent to search, or for any violation of posted institutional
rules; and

Probable cause shall be established in order to perform a strip or body cavity search of

a visitor. When probable cause exists, the search shall be documented and performed
by the proper authority and by authorized personnel.

These requirements apply only to Type | Facilities.

Authority: T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
September 8, 1982. Repeal and new chapter filed June 29, 1984; effective September 11, 1984. Repeal
and new rule filed October 29, 2014; effective January 27, 2015.

1400-01-15 HYGIENE.

(1) Type I, I, lll, and IV Facilities shall meet the following requirements unless otherwise
specified.

(2) Inmates shall be issued clothing within a reasonable time frame that is properly fitted and
suitable for the climate and shall include the following:

C)
(b)
(c)
(d)
(e)

Clean socks;

Clean undergarments;
Clean outer garments; and,
Footwear.

Inmates’ personal clothing (if available and clean) may be substituted for institutional
clothing at the discretion of the facility administrator.

These requirements apply only to Type | and |l Facilities.
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@3)

(4)

()

(6)

(7)

Provisions shall be made so that inmates can regularly obtain the following minimum hygiene
items:

(@ Soap;

(b) Toothbrush;

(c) Toothpaste or toothpowder;

(d) Comb;

(e) Toilet paper;

()  Hygiene materials for women; and

(@) Shaving equipment.

() These items or services shall be made available at the inmate’s expense unless the

inmate cannot afford to pay, in which case the inmate shall be provided the item or
services free of charge.

These requirements apply only to Type | and Il Facilities.

An inmate commissary may be available by which inmates can purchase approved items that
are not furnished by the facility. The commissary operations shall be strictly controlled using
standard accounting procedures.

This requirement applies only to Type | and Il Facilities.

Inmates shall be allowed freedom in personal grooming except when a valid governmental
interest justifies otherwise. However, in no event shall a substantial burden be imposed on an
inmate's exercise of a sincerely held religious belief, unless it is: (1) in furtherance of a
compelling governmental interest. _and, (2) the least restrictive means of furthering that
compelling governmental interest.  Arrangements for haircuts shall be made available, at the
inmate’s expense, on a regular basis. If an inmate cannot afford this service, it shall be
provided free of charge.

This requirement applies only to Type | Facilities.

Each inmate who is detained overnight shall be provided with the following standard issue:
(&) One (1) clean fire-retardant mattress in good repair;

(b) One (1) clean mattress cover or sheet;

(c) If pillows are provided, they shall be fire-retardant and a clean pillowcase shall be
provided:;

(d) Sufficient clean blankets to provide comfort under existing temperature conditions; and
(e) One (1) clean bath-size towel.
These requirements apply only to Types | and Il Facilities.

Facilities shall maintain an adequate supply of bedding and towels so that the following
laundry or cleaning frequencies may be adhered to:

(a) Sheets, pillowcases, mattress covers, and towels shall be changed and washed at
least once a week;
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(b)  All mattresses shall be disinfected quarterly and documented; and
(c) Blankets shall be laundered monthly and sterilized before re-issue.
These requirements apply only to Type | Facilities.

(8) Inmate clothing, whether personal or institutional, shall be exchanged and cleaned at least
twice weekly unless work, climatic conditions or iliness necessitate more frequent change.

This requirement applies to Type | Facilities.
Authority: T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982, effective
September 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984.

Amendment filed July 31, 2000; effective November 28, 2000. Repeal and new rule Filed October 29,
2014; effective January 27, 2015.
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G.O.C. STAFF RULE ABSTRACT

AGENCY:
DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Agriculture
Consumer and Industry Services
Domestic Kitchen Facilities

This rule is consistent with exemptions provided
under Tennessee Code Annotated, Section 53-1-
208 (amended 2017). Under the statute,
unlicensed domestic kitchen firms are allowed to
sell food products through direct, retail sales with
end consumers. Upon the repeal of this rule,
domestic kitchen firms that sell food products by
other means will require licensure as a commercial
food manufacturer

January 15, 2018 through June 30, 2018
Minimal
This rulemaking hearing rule repeals license and

inspection requirements for domestic kitchen
facilities.
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Public Hearing Comments

The Department of Agriculture held a public hearing on July 11, 2017. Jay Miller served as hearing officer for the
Rulemaking Hearing concerning repeal of 0080-04-11 Regulations for Establishments Utilizing Domestic Kitchen
Facilities for Bakery and Other Non-Potentially Hazardous Foods Intended for Sale. The public presented no
questions or comments during the hearing.
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TENNESSEE DEPARTMENT OF AGRICULTURE

JAI TEMPLETON DIVISION OF CONSUMER & INDUSTRY SERVICES

COMMISSIONER

HAND DELIVERY

July 20, 2017

Department of State

Division of Publications

8™ Floor Snodgrass/TN Tower

312 Rosa L. Parks

Nashville, Tennessee 37243

RE: Rulemaking Hearing July 11, 2017

I served as hearing officer for a Rulemaking Hearing on July 11, 2017, concerning repeal of 0080-04-11
Regulations for Establishments Utilizing Domestic Kitchen Facilities for Bakery and Other Non-Potentially
Hazardous Foods Intended for Sale.

The public presented no questions or comments during the hearing.

Sincerely,

Jason B. Miller, Esq. /s/
Tennessee Department of Agriculture
Division of Consumer & Industry Services
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

(1)

3)

4

®)

©)

)

Type or types of small business subject to the proposed rule that would bear the cost of and/or directly
benefit from the proposed rule:

Domestic kitchen facilities directly benefit from the proposed rule.
Identification and estimate of the number of small businesses subject to the proposed rule:
Approximately 150 domestic kitchen firms are subject to the proposed rule.

Projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or _reoord:

Administrative costs of affected firms are expected to decrease where the firms are no longer required to
undergo routine inspection or licensure. The firms are however still subject to regulatory oversight in the
event of complaint or foodborne illness.

Statement of the probable effect on impacted small businesses and consumers:

Domestic kitchens are no longer required to obtain a $50 license fee or to undergo routine inspection.
They are still subject to regulatory oversight for food safety. Domestic kitchens that intend to wholesale
food products after the 2017 licensure year will be required to seek a commercial food manufacturer
license.

Description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and/or objectives of the proposed rule that may exist, and to what extent such alternative means
might be less burdensome to small business:

This rule repeals existing regulation. No less burdensome method for achieving this purpose is possible.
Comparison of the proposed rule with any federal or state counterparts:

This rule is consistent with exemptions from licensure provided under T.C.A. §53-1-208.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

Exemption of small businesses from this rule will undo the intent to repeal existing regulation.
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impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

No impact is expected on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

[ This rule repeals license and inspection requirements for domestic kitchen facilities. |

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

This rule is consistent with exemptions provided under T.C.A. §53-1-208 (amended 2017). Under the statute,
unlicensed domestic kitchen firms are allowed to sell food products through direct, retail sales with end
consumers. Upon repeal of this rule, domestic kitchen firms that sell food products by other means will require
licensure as a commercial food manufacturer.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Domestic kitchen facilities are affected by this rule. No public comments have been received urging adoption or
rejection of this rule. No public comments have been received to indicate the rules are not easily understood,
unnecessary to the public health, safety, and welfare; arbitrary or unreasonable; or adverse to business or
individuals.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

There are no known attorney general opinions or court decisions in this state that directly relate to the rule.

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

[ The estimated decrease in departmental revenues and expenditures resulting from this rule is minimal. l

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

David Waddell, Administrative Director, Tennessee Department of Agriculture, Division of Consumer & Industry
Services

(G) lIdentification of the appropriate agency representative or representatives who will explain the rule at a
scheduted meeting of the committees;

David Waddeli, Administrative Director, Tennessee Department of Agriculture, Division of Consumer & Industry
Services

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

[ 436 Hogan Road, Nashville, Tennessee 37220; (615) 837-5331; david.waddell@tn.gov |

() Any additional information relevant to the rule proposed for continuation that the committee requests.
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Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed after and as a result of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninety (90) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and to subsequent rules that make permanent such emergency
rules, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did not, during the preceding
two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operating the board, commission or entity in accordance with § 4-29-
121(b).

Agency/Board/Commission: Department of Agriculture
Division: Consumer & Industry Services
Contact Person: '~ Jay Miller
Address: = Post Office Box 40627, Nashville, Tennessee
Zip: 37204
Phone: = (615) 837-5341

Email: jay.miller@tn.gov

Revision Type (check all that apply):
Amendment
New

X Repeal

Rule(s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
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Chapter Number | Chapter Title

0080-04-11 Regulations for Establishments Utilizing Domestic Kitchen Facilities for Bakery and Other
Non-Potentially Hazardous Foods Intended for Sale
Rule Number Rule Title

0080-04-11-.01 Purpose

- 0080-04-11-.02 Definitions
0080-04-11-.03 Limitations of Sale
0080-04-11-.04 Permit Requirements
0080-04-11-.05 General Provisions
0080-04-11-.06 Facility Requirements
0080-04-11-.07 Labeling of Products
0080-04-11-.08 Exemptions
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Repeal
Chapter 0080-04-11
Regulations for Establishments Utilizing Domestic Kitchen Facilities for Bakery and Other Non-Potentially
Hazardous Foods Intended for Sale

Chapter 0080-04-11 Regulations for Establishments Utilizing Domestic Kitchen Facilities for Bakery and Other
Non-Potentially Hazardous Foods intended for Sale is repealed in its entirety.

Authority: T.C.A. §§ 4-3-203 and 53-1-207.
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* |f a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

| certify that this is an accurate and complete copy of rulemaking hearing rules, Jawfully promulgated and adopted
by the Department of Agriculture (board/commission/ other authority) on _O %, /0/ Z0/7 (mmiddlyyyy), and is
in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 05/18/17

Rulemaking Hearing(s) Conducted on: (add more dates). 071117

Date: /4/14/9)/&(,&}' /49 2017

Signature: // /

Name of Officer: /)’4;,(, r Q_;/)L;iQ / eFOr)
Title of Officer: CQ/Y) MISS ]ORN

< AT
WO /r@

5] 04,
Subscribed and sworn to before me on: M St /D%;g\\
/7 ¥

ENGESSE B

Notary Public Signature:

My commission expires on: 07////20/ \ PUBLE«/A‘

OSON cov

Agency/Board/Commission:

Rule Chapter Number(s):

All rulemaking hearing rules provided for herein havé been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
WW" 'ﬁ/ é/;&-, i

Herbert H. Slgiéry Tl
Attorney General and Reporter

/18 /3217

Date

Department of State Use Only

Filed with the Department of State on: {OZ | ’?/i"'{

Effective on: ! f (5]l

Whed

Tre Hargett
Secretary of State
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G.O.C. STAFF RULE ABSTRACT

AGENCY:
DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Air Pollution Control Board
Air Pollution Control
Administrative Fees Schedule

Section 502(b)(3)(A) of the Federal Clean Air Act is
the source of the requirement for Tennessee to
collect "an annual fee, or the equivalent over some
other period, sufficient to cover all reasonable
(direct and indirect) costs required to develop and
administer the permit program requirements of this
subchapter.”

January 8, 2018 through June 30, 2018
None

This rulemaking hearing rule amends Chapter
1200-03-26 Construction and Annual Emission
Fees by changing the due date for fee payment
from July 1 to April 1 for budgetary and planning
purposes. Reflecting this change, the percentage
paid by owners or operators required to pay a
percentage of estimated fees owed is revised from
80% to 65%. The rule amendment expands
eligibility for payment extensions and clarifies that
the most recent choice by a source's Responsible
Official of annual accounting period (state fiscal
year or calendar year) and emissions fee basis
(allowable, actual, or combination) is applicable
until new elections are made.

41




Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

Comment: The Division of Air Pollution Control requests to revise the noticed rule to make the due date April
1 rather than March 31.

Response: The change is adopted by the Air Pollution Control Board.

Comment: What is the Board hoping to achieve with the proposed rule amendment that couldn’t be
achieved under the previous version of the rule?

Response: There are two reasons for the proposed rule amendment: budgetary and planning.

Budgetary - Under the current rule, Title V fees are due July 1 of each year. These fees are
used to fund expenses for the previous fiscal year that runs July 1 through June 30. Fee
revenue received after the end of the fiscal year cannot be applied to that fiscal year's
expenses. The new April 1 due date will better align Title V fee revenue with the fiscal year
calendar and reduce the amount of fee revenue received after the end of the fiscal year.

Planning - Each year, the Division uses the previous year’s reported tons of emissions and
fee receipts as a basis for estimating Title V revenue for the upcoming fiscal year and
determining if a change in the amount or structure of fees is necessary. With a due date of
April 1, most of the information necessary for planning purposes will be available in the
spring, allowing for more accurate planning prior to determining whether to initiate the fee
rulemaking process.

Comment; With the proposed rule amendment, will the fee payment declaration no longer be required
with the submission of a Title V Permit Application or Title V Permit Renewal Application?

Response: A fee payment declaration is not currently required although it is recommended. Sources that
do not declare their fee choices have been and will be assigned the regulatory default bases.
The default bases under the existing rule are fiscal year and allowable emissions; under this
proposed revision the default year will be a calendar year. This proposal retains the default
emission type basis as allowable.

Comment: If the annual fee for a source is due July 1, 2017, for the period from July 1, 2016, to June 30,
2017, how will the period from July 1, 2017, to December 31, 2017, be handled if the
proposed rule amendment goes into effect on January 1, 2018, and a calendar year basis is
selected? Is one-half of the “annual fee” due and payable for the initial fee payment under the
revised schedule proposed by the Division?

Response: If the Responsible Official elects to change the basis of the fee from a fiscal year to a
calendar year, then the fee paid will still be based on twelve months of emissions. The fee
due July 1, 2017, will be based on emissions (actual, allowable, or a combination) from July
1, 2016, to June 30, 2017. The fee due April 1, 2018, will be based on emissions from
January 1, 2017, to December 31, 2017. Although the same emissions are used as a basis
for determining the fee, the owner or operator is still only paying for twelve months of
emissions and not paying double.

If the Responsible Official were to elect to pay on a fiscal year April 1, 2019, the fee would be
based on emissions from July 1, 2017, to June 30, 2018. The emissions from July 1, 2018, to
December 31, 2018, would not be a basis for the fee; however the owner or operator is
paying for twelve months of emissions.
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Comment:

Response:

Comment:

Response:

Comment:

Response:

The proposed change will allow an owner or operator to evaluate whether basing fees on a
calendar year or fiscal year is more cost efficient and change the owner or operator's
selection accordingly (as long as that selection is made by December 31).

The only situation that the Board is aware of that might result in an owner or operator
“double-paying” for a particular time period is if it switches from fiscal year to calendar year
and then permanently shuts down and surrenders its permit between January and June of
the following year.

How did the Board arrive at the estimated sixty-five percent (65%) of the fee due amount for
sources choosing to pay on a fiscal year basis? Why the departure from the original eighty
percent (80%) of the fee due?

Currently, an owner or operator electing to pay based on actual emissions (or a combination
of actual and allowable emissions) and a fiscal year that requests an extension is allowed to
make a payment of eighty percent (80%) of the estimated fee on the July 1 due date. This
allows the owner or operator to estimate the amount owed based on the actual emissions
data available to the owner or operator prior to the deadline. After the due date, the owner or
operator can then determine the actual emissions up to June 30 and pay any remaining
amount owed accordingly. The requirement to pay sixty-five percent (65%) of the estimated
fee by the new April 1 due date approximately reflects the amount of data (June through
February) available to the owner or operator paying on a fiscal year basis.

Owners or operators paying on actual emissions or a combination of actual or allowable
emissions on a calendar year basis do not currently have the ability to request an extension
and pay an estimated amount owed. The rule amendment allows these owners or operators
to also request an extension and pay sixty-five percent (65%). The percentage is the same
for simplicity.

Please note that the requirement is to pay “an estimated sixty-five percent”. If the amount
paid by the due date is less than sixty-five percent (65%) and the owner or operator made a
good faith effort in its estimate, the owner or operator has complied with the fee rule.

Why doesn't the Board require the base $7,500 part of the annual fee be paid by sources
choosing the fiscal year payment basis by March 31 [April 1] instead of an estimated sixty-
five percent (65%) of the fee payment with the balance of the annual fee due July 1?

The current Title V fee rules don’t include a base fee. The rules were previously amended to
change the base fee to a minimum fee starting with FY2015 fees. Receipt of only the
minimum fee by April 1 will not provide adequate revenue prior to the end of the fiscal year.

Currently, it is difficult for some owners or operators paying on actual emissions to get
emissions calculated by June 30 and a check prepared for submission by the grace period of
July 15 each fiscal year. For those still choosing to pay the fee on a fiscal year basis, this will
mean two sets of emission calculations and two checks being prepared for submission by
March 31 [April 1] and July 1. This means additional work for the permitted facility.

The Board understands that with an earlier due date more owners or operators that have
elected to pay on a fiscal year basis will make two partial payments than have done so under
the current rule because they cannot now choose to pay the entire fee late but before a late
fee is imposed. However, the earlier due date will enable the Division of Air Pollution Control
to operate within its fiscal year budget and plan more accurately for the next fee cycle which
will uitimately benefit all permittees.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The rule amendment to paragraph (9) of Rule 1200-03-26-.02 Construction and Annual Emission Fees relative to
collection of annual emission fees from sources subject to major source “Title V' permitting is federally mandated
and exempt from the provisions of the Regulatory Flexibility Act pursuant to Tenn. Code Ann § 4-5-404. The
Board is required to establish fees that result in sufficient revenue to administer the major source permitting
program as mandated by federal law. Small businesses that are Title V sources will be affected only in that their
annual emission fees, or a portion of their annual emission fees, will be due April 1 each year rather than July 1. If
a small business elects to pay on a fiscal year and actual emissions or combination emissions basis and the small
business engaged in the practice of paying the fee after the current July 1 due date, then the small business will
submit two partial payments instead of one full payment.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The Department anticipates that these amended rules will not have a financial impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The Air Pollution Control Board is amending Chapter 1200-03-26 Construction and Annual Emission Fees by
changing the due date for fee payment from July 1 to April 1 for budgetary and planning purposes. Reflecting
this change, the percentage paid by owners or operators required to pay a percentage of estimated fees owed is
revised from 80% to 65%. The rule amendment expands eligibility for payment extensions and clarifies that the
most recent choice by a source's Responsible Official of annual accounting period (state fiscal year or calendar
year) and emissions fee basis (allowable, actual, or combination) is applicable until new elections are made.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promuigation of such rule or establishing guidelines relevant thereto;

Section 502(b)(3)(A) of the Federal Clean Air Act is the source of the requirement for Tennessee to collect “an
annual fee, or the equivalent over some other period, sufficient to cover all reasonable (direct and indirect) costs
required to develop and administer the permit program requirements of this subchapter.”

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

| Owners and operators of major sources in the state. These persons recognize the necessity of the rule. |

(D) lIdentification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

| The Air Pollution Control Board is not aware of any opinions that directly relate to the rulemaking. {

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

No change in state and local government revenues and expenditures is expected to result from this rule just the
timing of the receipt of the revenue.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Lacey Hardin

Division of Air Pollution Control

William R. Snodgrass Tennessee Tower
312 Rosa L. Parks Avenue, 15th Floor
Nashville, Tennessee 37243

Lacey Hardin@tn.gov

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Emily Urban
Assistant General Counsel
Office of General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and
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Office of General Counsel

Tennessee Department of Environment and Conservation
William R. Snodgrass Tennessee Tower

312 Rosa L. Parks Avenue, 2nd Floor

Nashville, Tennessee 37243

(615) 532-0108

Emily. Urban@tn.gov

() Any additional information relevant to the rule proposed for continuation that the committee requests.

| The Tennessee Air Pollution Control Board is not aware of any additional relevant information.
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Rulemaking Hearing Rules are rules filed after and as a result of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninety (90) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
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___Contact Person: | Lacey J. Hardin
Address: William R. Snodgrass Tennessee Tower
312 Rosa L. Parks Avenue, 15th Floor

Zip: | 37243
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Revision Type (check all that apply):
_X Amendment
_ New
____ Repeal

Rule(s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

1200-03-26 Administrative Fees Schedule

Rule Number Rule Title

1200-03-26-.02 Construction and Annual Emission Fees
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(Place substance of rules and other info here. Please be sure to include a detailed explanation of the changes
being made to the listed rule(s). Statutory authority must be given for each rule change. For information on
formatting rules go to hitp://sos.tn.gov/sites/default/files/forms/Rulemaking Guidelines August2014.pdf)

Chapter 1200-03-26
Administrative Fees Schedule

Amendments

Subparagraph (c) of paragraph (2) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended
by deleting it in its entirety and substituting instead the following:

(c) “Annual Asceunting-Period accounting period” is a twelve (12) consecutive month period. For
majer sources subject to paragraph (8} (11) of this—rule Rule 1200-03-09-.02, the annual
accounting period shall be either of the following: the calendar year {January 1 to December 31)
or the state fiscal year (July 1 to June 30). For sources not subject to paragraph (11) of Rule
1200-03-09-.02, the annual accounting period is the twelve consecutive month period as
specified in paragraph (6) of this rule.

Authority: §§ 68-201-101 et seq. and 4-5-201 et seq.

Part 12 of subparagraph (i) of paragraph (2) of Rule 1200-03-26-.02 is amended by deleting it in its entirety and
substituting instead the following:

12. Each hazardous air pollutant listed below actually emitted or allowed to be emitted from a
major source subject to paragraph (11) of Rule 1200-03-09-.02.

CAS No. Chemical name
75070 Acetaldehyde

60355 Acetamide

75058 Acetonitrile

98862 Acetophenone

53963 2-Acetylaminofluorene
107028 Acrolein

79061 Acrylamide

79107 Acrylic acid

107131 Acrylonitrile

107051 Allyl chloride

92671 4-Aminobiphenyl
62533 Aniline

90040 o-Anisidine

1332214 Asbestos

71432 Benzene (including benzene from gasoline)
92875 Benzidine

98077 ’ Benzotrichloride
100447 Benzyl chloride

92524 Bipheny!

117817 Bis(2-ethylhexyl)phthalate(DEHP)
542881 Bis(chloromethy!) ether
75252 Bromoform

106990 1,3-Butadiene

156627 Calcium cyanamide
133062 Captan

63252 Carbaryl

75150 Carbon disulfide
56235 Carbon tetrachloride
463581 Carbony! sulfide
120809 Catechol
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133904
57749
7782505
79118
532274
108907
510156
67663
107302
126998
1319773
95487
108394
106445
98828
94757
3547044
334883
132649
96128
84742
106467
91941
111444
542756
62737
111422
121697
64675
119904
60117
119937
79447
68122
57147
131113
77781
534521
51285
121142
123911
122667
106898
106887
140885
100414
51796
75003
106934
107062
107211
151564
75218
96457
75343
50000
76448
118741
87683
77474

Chloramben

Chlordane

Chlorine

Chloracetic acid
2-Chloroacetophenone

Chlorobenzene

Chlorobenzilate

Chierferm Chloroform

Chioromethyl methyl ether
Chloroprene

Cresols/Cresylic acid (isomers and mixture)
0-Cresol

m-Cresol

p-Cresol

Cumene

2,4-D, salts and esters

DDE

Diazomethane

Dibenzofurans
1,2-Dibromo-3-chloropropane
Dibutylphthalate
1,4-Dichlorobenzene(p)
3,3-Dichlorobenzidene

Dichloroethyl ether (Bis(2-chloroethyl)ether)
1,3-Dichloropropene

Dichlorvos

Diethanolamine

N,N-Diethyl aniline (N,N-Dimethytaniline)
Diethyl sulfate
3,3-Dimethoxybenzidine

Dimethyl aminoazobenzene
3,3'-Dimethylbenzidine

Dimethyl carbamoyl chloride

Dimethyl formamide

1,1-Dimethyl hydrazine

Dimethyl phthalate

Dimethyl sulfate

4,6-Dinitro-o-cresol, and salis
2,4-Dinitrophenol

2,4-Dinitrotoluene

1,4-Dioxane (1,4-Diethyleneoxide)
1,2-Diphenylhydrazine

Epichlorohydrin (1-Chloro-2,3-epoxypropane)
1,2-Epoxybutane

acrylate

Ethyl benzene

Ethyl carbamate (Urethane)

Ethyl Chloride (Chloroethane)
Ethylene dibromide (Dibromoethane)
Ethylene dichloride (1,2-Dichlorethane)
Ethylene glycol

Ethylene imine (Aziridine)

Ethylene oxide

Ethylene thiourea

Ethylidene dichloride (1,1-Dichloroethane)
Formaldehyde

Hepotachlor

Hexachlorobenzene
Hexachlorobutadiene
Hexachlorocyclepentadiene
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67721
822060
680319
110543
302012
7647010
7664393
123319
78591
58899
108316
67561
72435
74839
74873
71556
60344
74884
108101
624839
80626
1634044
101144
75092
101688
101779
91203
98953
92933
100027
79469
684935
62759
59892
56382
82688
87865
108952
106503
75445
7803512
7723140
85449
1336363
1120714
57578
123386
114261
78875
75569
75558
91225
106514
100425
96093
1746016
79345
127184
7550450
108883

Hexachloroethane
Hexamethylene-1,6-diisocyanate
Hexamethylphosphoramide

Hexane

Hydrazine

Hydrochloric acid

Hydrogen fluoride (Hydrofluoric acid)
Hydroquinone

Isophorone

Lindane (all isomers)

Maleic anhydride

Methanol

Methoxychlor

Methyl bromide (Bromomethane)
Methyl chloride (Chloromethane)
Methyl chloroform (1,1,1-Trichloroethane)
Methyt hydrazine

Methyt iodide (lodomethane)

Methyl isobutyl ketone (Hexone)
Methyl isocyanate

Methyl methacrylate

Methyl tert butyl ether

4,4-Methylene bis(2-chloroniline)
Methylene chloride (Dichloromethane)
Methylene dipheny! diisocyanate (MDt)
4 4-Methylenedianilne

Naphthalene

Nitrobenzene

4-Nitrobiphenyl

4-Nitrophenol

2-Nitropropane
N-Nitroso-N-methylurea
N-Nitrosodimethylamine
N-Nitrosomorpholine

Parathion

Pentachloronitrobenzene (Quintobenzene)
Pentachlorophenol

Phenol

p-Phenylenediamine

Phosgene

Phosphine

Phosphorus

Phthalic anhydride

Polychlorinated biphenyls (Arochlors)
1,3-Propane sultone
beta-Propiolactone

Propionaldehyde

Propoxur (Baygon)

Propylene dichloride (1,2-Dichloropropane)
Propylene oxide

1,2-Propylenimine (2-Methyl aziridine)
Quinoline

Quinone

Styrene

Styrene oxide
2,3,7,8-Tetrachlorodibenzo-p-dioxin
1,1,2,2-Tetrachloroethane
Tetrachoroethylene (Perchloroethylene)
Titanium tetrachloride

Toluene
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96807
584849
95534
8001352
120821
79005
79016
95954
88062
121448
1582098
540841
108054
593602
75014
75354
1330207
95476
108383
106423
0

QOO0 OOOO0O0OO0OO0OOO

2,4-Toluene diamine
2,4-Toluene diisocyanate
o-Toluidine

Toxaphene (chlorinated camphene)
1,2,4-Trichlorobenzene
1,1,2-Trichloroethane
Trichloroethylene
2,4,5-Trichlorophenol
2,4,6-Trichlorophenol
Triethylamine

Trifluralin
2,2,4-Trimethylpentane

Vinyl acetate

Vinyl bromide

Vinyl chloride

Vinylidene chloride (1,1-Dichioroethylene)
Xylenes (isomers and mixture)
o-Xylenes

m-Xylenes

p-Xylenes

Antimony Compounds

Arsenic Compounds (inorganic including arsine)
Beryllium Compounds

Cadmium Compounds
Chromium Compounds

Cobalt Compounds

Coke Oven Emissions

Cyanide com?ounds1

Glycol ethers™ ®

Lead Compounds

Manganese Compounds
Mercury Compounds

Fine mineral fibers®

Nickel Compounds

Polycyclic Organic Matter*
Radionuclides (including radon)®

' X'’CN where X = H' or any other group where a formal dissociation may occur. For example KCN or Ca{CN),

2 Include mono- and di-ethers of ethylene glycol, diethylene glycol, and triethylene glycol R-(OCH,CHy).- OR'.

Where:

n=1,2,or3:

R = alkyl C7 or less; or

R = phenyl or alkyl substituted phenyl;
R’ = Hor alkyl C7 or less; or

OR'’ consisting of carboxylic acid ester, sulfate, phosphate, nitrate, or sulfonate.

This action deletes each individual compound in a group called the surfactant alcohol ethoxylates and their derivatives
(SAED) from the glycol ethers category in the list of hazardous air pollutants (HAP) established by section 112(b)(1) of the

Clean Air Act (CAA).

3 Includes mineral fiber emissions from facilities manufacturing or processing glass, rock, or slag fibers (or other mineral

derived fibers) of average diameter 1 micrometer or less.

* Includes organic compounds with more than or equal to 100° C which have a boiling point greater than or equal to 100°C

® A type of atom which spontaneously undergoes radioactive decay.

% The substance ethylene glycol monobutyl ether (EGBE, 2-Butoxyethanol) (Chemical Abstract Service (CAS) Number 111-76-

2) is deleted from the list of hazardous air pollutants established by 42 U.S.C. 7412(b)(1).
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0 Selenium Compounds

Authority: §§ 68-201-101 et seq. and 4-5-201 et seq.

Paragraph (9) of Rule 1200-03-26-.02 Construction and Annual Emission Fees is amended by deleting it in its
entirety and substituting instead the following:

9) Annual Emission-Fees-forMajor-Sedrces emission fees for major sources.

@ 1

A responsible official of a major source must pay an annual emission fee to the Division.
A major source is not subject to the minor source annual emission fees of paragraph (6)
of this rule on or after July 1, 1994. Once a major stationary source begins to pay major
source annual emission fees pursuant to this paragraph (9), it will not be subject to the
construction permit fees of paragraph (5) of this rule for any additional construction
occurring at the source.

Effective January 1, 2018, the following shall apply:

2,
() 1.
2,

(D Sources choosing to pay annual emission fees on an allowable emissions basis
pursuant to subparagraph (b) of this paragraph shall pay one hundred percent
(100%) of the fee due pursuant to subparagraph (d) of this paragraph:

{H No later than April 1 of the vear immediately following the annual
accounting period for which the fee is due for sources paying on a
calendar vear basis pursuant to subparagraph (b) of this paragraph: or

{th No later than April 1 of the current fiscal year for sources paying on a
fiscal vear basis pursuant to subparagraph (b) of this paragraph.

(i) Sources choosing to pay annual emission fees on an actual emissions basis or a
combination of actual and allowable emissions basis and on a calendar year
basis pursuant to subparagraph (b) of this paragraph shail pay one hundred
percent (100%) of the fee due pursuant to subparagraph (d) of this paragraph no
later than April 1 of the year immediately following the annual accounting period
for which the fee is due, except as allowed by part (q)3 of this paragraph.

(iii} Sources choosing {o pay annual emission fees on an actual emissions basis or a
combination of actual and allowable emissions basis and on a fiscal year basis
pursuant to subparagraph (b) of this paragraph shall pay an estimated sixty-five
percent (65%) of the fee due pursuant to subparagraph (d) of this paragraph no
later than April 1 of the current fiscal year. The remainder of the annual emission
fee is due July 1 of each vear, except as allowed by part (g)3 of this paragraph.

On or before December 31 of the annual accounting period, the responsible official must
submit to the Division in writing the responsible official’'s determination to pay the annual
emission fee based on:

(i) Either a calendar year or state fiscal year; and

(ii) Actual emissions, allowable emissions, or a mixture of actual and allowable
emissions of regulated pollutants.

If the responsible official does not declare a fee payment choice as provided in subparts
1(i) or (i) of this subparagraph, then the basis of the annual fee payment shall be the
antecedent-annual-accounting-perod-and-annual-fes-basis{astual-emissions,-allewable
srmissions—or-a—-mikiure) same as the responsible official's_most recent choice of fee
payment, or, if no such previous choice was made, the basis of the annual fee payment

shall be that specified in the source’s current major source operating permit.
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()
(d)

(e)

If the responsible official wishes to restructure a major source’s allowable emissions for
the purpose of lowering the major source’s annual emission fee, then an application must
be filed at least ninety (90) days prior to December 31 of the annual accounting period as
provided in subparagraph (g) of this paragraph.

The responsible official of a newly constructed major source or a minor source modifying
its operation such that the source becomes a major source shall pay an initial annual
emission fee based on the-state-fiseal a calendar year and allowable emissions for the

fractional remainder of the state—fiseal calendar year ananual-ascounting—period
commencing upon the source’s start-up.

For purposes of the payment of annual emission fees due July 1, 2016, parts 1 and 2 of
this subparagraph shall not apply. Annual emission fees due July 1, 2016, shall be
based on the state fiscal year and the annual fee basis (actual emissions, allowable
emissions, or a mixture) specified in a source’s current major source operating permit. If
a source does not have an effective major source operating permit on July 1, 2016, then
the source’s responsible official shall pay the annual emission fee based on the state
fiscal year and allowable emissions.

Reserved.

1.

Notwithstanding the annual emission fee rates established by part 2 of this
subparagraph, the annual emission fee required to be paid by a responsible official
relative to a major source pursuant to subparagraph (a) of this paragraph shall be no less
than $7,500.

i For purposes of this part, an electric utility generating unit (EGU) means any
steam electric generating unit or stationary combustion turbine that is constructed
for the purpose of supplying more than one-third of its potential electric output
capacity and more than 25 MW net-electrical output to any utility power
distribution system for sale. Also, any steam supplied to a steam distribution
system for the purpose of providing steam to a steam electric generator that
would produce electrical energy for sale is considered in determining the
electrical energy output capacity of the affected EGU.

ii) The annual emission fee rates applied to calculate the annual emission fee
assessed pursuant to paragraph (a) of this paragraph shall be as follows:

n Fee based on actual emissions: $43.00 per ton for non-EGU sources
and $49.50 per ton for EGU sources; and

(i Fee based on allowable emissions: $32.50 per ton for non-EGU sources
and $39.00 per ton for EGU sources.

(iii) The anrual emission fee rates enumerated in subpart (i) of this part must be
supported by the Division's annual workload analysis that is approved by the
Board.

The anpnual emission fee rates shall remain in effect until the effective date of an
amendment to part 2 of this subparagraph. Any revision to the arpual emission fee rates
must result in the collection of sufficient fee revenue to fund the activities identified in
subparagraph (1)(c) of this rule and must be supported by the Division’s annual workload
analysis that is approved by the Board.

An emission cap of 4,000 tons per year per regulated pollutant per major source SIC
code shall apply to actual or allowable based emission fees. A major source annual
emission fee will not be charged for emissions in excess of the cap(s) or for carbon
monoxide.
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(f)

(9)

2. No major source annual emission fee will be charged for emissions of a pollutant solely
because the pollutant is a constituent of greenhouse gases.

In the case where a source is shut down such that it has operated only during a portion of the
annual accounting period and the source’s permits are forfeited to the Technical Secretary, the
appropriate fee shall be calculated on a prorated basis over the period of time that the source
was operated in the annual accounting period. The responsible official of a major source that is
shutdown, but wishes to retain its permits, shall pay a maintenance fee equivalent to 40% of the
fee that would be charged had the responsible official determined to base the annual emission
fee on allowable emissions. If the responsible official chooses this option in the midst of an
annual accounting period, then the fee will be prorated according to the number of months that
the source was in the maintenance fee status. The responsible official shall notify the Division no
later than December 31 of the annual accounting period so that the Division wili have sufficient
time to adjust billing records for the maintenance fee status.

Responsible officials required to pay the major source annual emission fee pursuant fo
subparagraph (a) of this paragraph must conform to the following requirements with respect to
fee payments:

1. (i) If a responsible official paying the annual emission fee based on allowable
emissions wishes to restructure a-majersource’s the allowable emissions of a
source subject to paragraph (11) of Rule 1200-03-09-.02 for the purpose of
lowering the major source’s annual emission fee, then upon mutual agreement of
the responsible official and the Technical Secretary, a more restrictive regulatory
requirement may be established to minimize the allowable emissions and thus
the annual emission fee. The more restrictive regulatory requirement, the method
used to determine compliance with the limitation, and the documentation
procedure to be followed by the major source to ensure that the limit is not
exceeded must be included in the application and specified in a permit through
either the permit modification processes of paragraph (11) of Rule 1200-03-09-
.02, or the construction permit processes of Rule 1200-03-09-.01, or both. The
more restrictive requirement shall be effective for purposes of lowering the
annual emission fee upon agreement by both the responsible official and the
Technical Secretary and for all other purposes shall be effective upon issuance
of the permit, modification, or both.

(ii) To reduce the amount of the fee as provided in subpart (i) of this part, the
responsible official must file a complete permit madification or construction permit
application with the Division at least ninety (90) days prior to December 31 of the
annual accounting period.

2. The responsible official shall file the—annual-emission—fee—and an analysis of actual
emissions, allowable emissions, or both actual and allowable emissions, whichever is
appropriate due to the basis of the annual emission fee payment with the Technlcal
Secretary on or before the Juhy - #
date the fee is due pursuant to subparaqraph (a) of this paraqraph The analy3|s shall
summarize the emissions of all regulated pollutants at the air contaminant sources of the
major source facility and shall be used to calculate the amount of the annual emission fee
owed pursuant to subparagraph (a) of this paragraph.

(i) An annual emission fee based on both actual emissions and allowable emissions
shall be calculated utilizing the 4,000 ton per year cap specified in subparagraph
(2)(i) of this rule. In determining the tonnages to be applied toward the regulated
pollutant 4,000 ton cap in a mixed base fee, the responsible official shall first
calculate the actual emission-based fees for a regulated pollutant and apply that
tonnage toward the regulated pollutant's cap. The remaining tonnage available in
the 4,000 ton category of a regulated pollutant shall be subject to allowable
emission based fee calculations. Once the 4,000 ton per year cap has been
reached for a regulated pollutant, no additional fee for that pollutant shall be
required.
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(i) If the responsible official chooses to base the annual emission fee on actual
emissions, then the responsible official must prove the magnitude of the major
source’s emissions to the satisfaction of the Technical Secretary. The procedure
for quantifying actual emission rates shall be specified in the major source
operating permit.

3. (i) Responsible officials choosing to pay the major source annual emission fee
based on actual emissions or a mixture of actual and allowable emissions may
request an extension of time for filing the emissions analysis with the Technical
Secretary. The extension may be granted by the Technical Secretary for up to
ninety (90) days after the fee is due pursyant to subparagraph (a) of this
paragraph. The request for extension must be received by the Division no later
than 4:30 p.m. on Juby-4 April 1, or the request for extension shall be denied. The
request for extension to file must state the reason for the request and provide an
adequate explanation. An estimated annual emission fee payment of no less
than eighty sixty-five percent {885%) (65%) of the annual emission fee must
accompany the request for extension to avoid penalties and interest on the
underpayment of the annual emission fee. A The remaining balance due must

"accompany the emission analysis. If there has been an overpayment, the
responsible official may request a refund in writing to the Division or the amount
of the overpayment may be applied as a credit toward the next annual emission
fee.

ii) A responSIble OffICIa| choosmg to pay the—amqual—em@sren—#ee-based—en—e
v the annual emission
fee based on allowable emissions is not ehglble for the extension of time
authorized by subpart (i) of this part.

(h) Reserved.
(i) Reserved.

Authority: §§ 68-201-101 et seq. and 4-5-201 et seq.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye | No | Abstain | Absent | Signature
(if required)

Dr. Ronne Adkins
Commissioner’s Designee, Dept. of Environment | X
and Conservation

Dr. John Benitez
Licensed Physician with experience in health X
effects of air pollutants

Karen Cisler
Environmental Interests X

Dr. Wayne T. Davis
Conservation Interests X

Stephen Gossett
Working for Industry with technical experience X

Dr. Shawn A. Hawkins
Working in field related to Agriculture or X
Conservation

Richard Holland
Working for Industry with technical experience X

Caitlin Roberts Jennings
Small Generator of Air Pollution representing X
Automotive Interests

L. Shawn Lindsey
Working in Municipal Government X

Dr. Tricia Metts
Involved with Institution of Higher Learning on air X
pollution evaluation and control

Chris Moore
Working in management in Private Manufacturing | X

Amy Spann, PE

Registered Professional Engineer X

Larry Waters

County Mayor X

Jimmy West

Commissioner's Designee, Dept. of Economic X

and Community Development

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Air Pollution Control Board on 05/10/2017, and is in compliance with the provisions of T.C.A. § 4-5-222.
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| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: (02/27/17)

Rulemaking Hearing(s) Conducted on: (add more dates). (04/20/17)

Date: 5“{/“2017

x'«‘\‘ C&.M ’L{ "r," % X’)
\5.‘:, el “;&{// ., Signature C/,/ /M(%/

Sz Name of Officer: Micf‘éie W. Owenby

o] NOTAR :: . . .
L2, PUgle Sa f Title of Officer: _Technical Secretary
N S
“ /2//»?”:% W~
“4,, COUNTY o _ _
RIPAIT Subscribed and sworn to before me on: 5 [l- 20! ”7

Notary Public Signature: /777/3/@&0&77 vg% m

My commission expires on: September 7, 2020

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Slatery Tl
Attorney General and Reporter

/5/s/r017
’ Date

Department of State Use Only

Filed with the Department of State on: l{)‘f wli

Effective on: llglis

Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

AGENCY:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Tennessee Historical Commission
Waivers

This rulemaking is being promulgated under the
authority granted to the THC under Tennessee
Code Annotated, Section 4-11-103 to implement
the THC's responsibility under the Tennessee
Heritage Protection Acts of 2013 and 2016.

January 17, 2018 through June 30, 2018

None

The Tennessee Heritage Protection Acts of 2013
and 2016 established a prohibition against public
entities taking specified actions to affect historic
places and monuments unless a waiver is granted
by the Tennessee Historical Commission (THC).
To evaluate petitions for a waiver under the
Tennessee Heritage Protection Act of 2013, the
THC developed its considerations by policy. After a
petition for declaratory order was filed by the City of
Memphis regarding this policy, a determination was
made by the THC to adopt the waiver consideration
criteria as a rule to apply to petitions under both
acts.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

Comment: Commenters stated that Tennessee Heritage Protection Act of 2016 ("2016 Act") contains five
pages of rules regarding waivers that clearly define what is required by a public entity in seeking
a waiver and what is required by the Tennessee Historical Commission ("Commission”) in
granting or rejecting a waiver. The commenters noted that the burden to prove the necessity for a
waiver lies strictly with the public entity. The commenters stated that the Commission should not
attempt to dilute and/or amend the 2016 Act to coddle the public entity seeking a waiver. When
rendering a decision regarding waivers to the 2016 Act, the Commission should only consider
what has been set forth in the 2016 Act.

Response: The Commission agrees that the 2016 Act provides for a detailed waiver process. The
Commission also agrees that under both the Tennessee Heritage Protection Act of 2013 ("2013
Act”) and the 2016 Act, the public entity petitioner bears the burden of demonstrating to the
Commission that a waiver is warranted. The Commission does not agree that establishing its
evaluation criteria through rulemaking dilutes or amends the 2016 Act, nor does it add to or take
away from the Commission’s statutory mandates. The Commission must apply the criteria in
accordance with the applicable statutes. The rules establishing the Commission’s evaluation
criteria replace an existing evaluation policy previously adopted by the Commission. The rules
are not intended to substantively change the existing evaluation criteria. However, the
Commission has been advised by legal counsel that the existing evaluation criteria cannot be
applied because the evaluation criteria were not promulgated through the rulemaking process.

Comment: Commenters suggested that subparagraph (1)(I) of Rule 0400-70-01-.01, be stated as "A historic
site on the National Register of Historic Places or a national historic landmark is not subject to a
waiver."

Response: Neither the 2013 Act nor the 2016 Act authorize the Commission to refuse to evaluate a petition if
a site in question is on the National Register of Historic Places or designated as a national
historic landmark. If a public entity follows the appropriate steps, then the Commission must vote
to approve or deny the request. However, the 2016 Act does mandate a presumption in favor of
preservation of listed or designated memorials.

Comment: Commenters maintained that the original evaluation criteria approved by the Commission at the
October 2015 meeting are being "watered down" and may affect the original intent of the 2016
Act.

Response: The Commission did not intend to "water down" the evaluation criteria. However, the Commission

has been advised by legal counsel that the existing evaluation criteria cannot be applied because
the evaluation criteria did not go through the rulemaking process. The rules are not intended to
substantively change the existing evaluation criteria. The criteria must be applied consistently
with the applicable act. The substantive amendment to the criterion addressing the National
Register of Historic Places was intended to ensure that the criterion was within the scope of the
acts.

Comment: Commenters believe that the drafter of the proposed rules was dwelling on 'compelling public
interest' instead of being 'in favor of preservation of the memorial.' As the latter is repeated in the
2016 Act, the commenters felt preservation of the memorial is the heart of the 2016 Act.

Response: The criteria established by the Commission are a minimum, non-exclusive list of considerations

that must be applied consistently with the applicable act. For instance, the 2016 Act requires a
public entity to demonstrate that a material or substantial need for a waiver based on historical or
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Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

other compelling public interest exists. The 2016 Act also provides that it shall be liberaily
construed in favor of historic preservation. The Commission will consider the criteria and any
other considerations deemed appropriate when evaluating a petition for waiver consistent with
these provisions of the 2016 Act. Under the 2016 Act, the Commission must document in writing
the grounds upon which the petition has been granted or denied. The Commission expects that
this documentation will demonstrate that the criteria have been applied consistently with the 2016
Act.

Commenters maintained that subparagraphs (1)(b), (d), (g), (h), and (i) of Rule 0400-70-01-.01,
all appear to be outside bounds of the 2016 Act. The Commission is empowered by the 2016 Act.
The Commission is not empowered to promote a commercial enterprise.

The Commission agrees that any authority the Commission has relative to petitions for waiver is
derived from the 2013 Act relative to petitions filed prior to March 11, 2016 and the 2016 Act. The
Commission does not agree that the criteria necessarily result in the Commission promoting a
commercial enterprise. The Commission does not agree that the criteria are beyond the
Commission's statutory authority. The Commission believes that the criteria established by Rule
0400-70-01-.01 are important considerations to address when evaluating any petition for waiver
and will apply the considerations consistently with the applicable act.

Commenters maintain that under subparagraphs (1)(e) and (f) of Rule 0400-70-01-.01, a public
entity could petition that an area has too many references to a particular part of history. This
brings factors outside the 2016 Act's bounds into the decision making. Especially when
combined with the economic factors described in proposed subparagraphs (1)(a), (b), and (d) of
Rule 0400-70-01-.01.

The Commission does not agree that subparagraphs (1){e) and (f) would necessarily support a
petition based on an assertion that an area has too many references to a particular part of history.
The criteria are intended to be applied to an evaluation of a proposed change to a name or
dedication and not to be the basis for a proposed change. A petition for waiver to change a name
or dedication could be filed by a public entity based on the assertion that an area has too many
references to a particular part of history. In that instance, the Commission would consider
whether the new name or dedication is duplicative and whether it conforms to the character of the
area.

Commenters maintain that subparagraph (1)(k) of Rule 0400-70-01-.01, concerns existing
memorials and is outside the authority of the 2016 Act to move, remove, or modify an existing
memorial based on modern interpretation.

Pursuant to subparagraph (1)(k), the Commission will consider whether a proposed change
detracts from or enhances a commemoration. Whether commemoration is appropriate is not
implicated by this criterion, but may be considered under another criterion or as an additional
consideration included in the Commission's evaluation of the petition for waiver. The 2016 Act
and the rule do not address "modern interpretation”. Information regarding historical scholarship
from any historical period can be presented to and considered by the Commission as it deems
appropriate under the terms of the applicable act.

Some commenters expressed concerns about notification prior to the rulemaking hearing.

The formal rulemaking hearing notice was published on the Secretary of State's website in
compliance with Tenn. Code Ann. § 4-5-203 and on the Tennessee Historical Commission
website. Because the Commission is interested in full public participation, videoconferencing was
expanded from the Tennessee Tower in Nashville and the Environmental Field Office in Memphis
to additional TDEC Environmental Field Offices in Chattanooga, Knoxville, and Johnson City as a
result of interest expressed after the notice was posted.

Commenters believe that the criteria of subparagraph (1)(d) of Rule 0400-70-01-.01, shouid be

modified to reflect the preservation support of all of Tennessee’s residents and should read
“‘whether the proposed change has demonstrated support or opposition from Tennessee

61




Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response;

residents.”

The criteria listed in paragraph (1) of Rule 0400-70-01-.01, including subparagraph (1)(d), is the
minimum the Commission is required to consider. If the circumstances of a specific petition for
waiver are deemed to warrant consideration of demonstrated support or opposition from
Tennessee residents, the Commission may do so. Paragraph (2) of Rule 0400-70-01-.01, makes
clear that the Commission may take other considerations into account as it determines
appropriate on a case-by-case basis.

Commenters believe subparagraph (1)(I) of Rule 0400-70-01-.01, should state “whether the

proposed change is relative to the National Register...but the presumption as stated in the statute
still applies.”

The Commission does not believe this change is necessary in order for the Commission to
comply with its statutory responsibility toward a memorial designated as a national historic
landmark or listed on the National Register of Historic Places. The purpose of all the criteria in
paragraph (1) of Rule 0400-70-01-.01 is to ensure that the Commission consistently considers the
minimum, non-exclusive criteria when evaluating a petition for waiver. The Commission must
apply the criteria consistently with the applicable act. The Commission agrees that a specific
reference to a memorial should be added so that petitioners and interested persons will be aware
that the status of the memorial is a consideration, in addition to the status of a site.

A commenter pointed out that there is a big difference in “should” and “whether” between the
Commission’s existing criteria and the proposed rules, when referring to the criteria the
Commission developed in 2015.

The Commission agrees there is a difference in “should” as used in the 2015 criteria and
“whether” as used in the proposed rule. The Commission will apply all of the criteria based on its
expertise and experience and as governed by the applicable statutory law. The criteria are a
minimum, non-exclusive, enumeration of considerations to be utilized when evaluating a petition
for waiver. In some instances, the Commission will be required to weigh competing
considerations. The Commission maintains that the term “whether” is appropriate for the rule.

A commenter believes the introductory paragraph in Rule 0400-70-01-.01, is ambiguous because
it appears to apply the proposed rule to requests filed under the 2013 Act and the 2016 Act. The
2013 Act and the 2016 Act address different subject matters, and applying the proposed criteria
to the 2013 Act would exceed the statutory authority of the Commission.

The Commission does not agree that the paragraph is ambiguous. Rule 0400-70-01-.01, does
apply to all petitions for waiver, including those filed before March 11, 2016. The basis of the rule
is criteria adopted to implement the 2013 Act. The Commission has determined that although
there are substantive differences between the 2013 Act and the 2016 Act, those differences can
be accommodated through the Commission's implementation of the rule. The applicable act will
govern the Commission's application of the criteria to a petition for waiver. For instance, there is
no presumption under the 2013 Act. If considering a petition governed by the 2013 Act, no
presumption would apply, but the Commission can still include the status of a site or a memorial
in its evaluation.

A commenter maintains that the proposed subparagraph (1)(I) of Rule 0400-70-01-.01, is in
conflict with Tenn. Code Ann. § 4-1-412(c)(8)(A), which states that there is a presumption in favor
of the preservation of a memorial if it is designated a national historic landmark or listed on the
National Register of Historic Places. The proposed criterion impermissibly allows the Commission
to deny a waiver even when a memorial itself is not designated as a national historic landmark or
listed on the national register of historic places.

The Commission does not fully agree with the commenter. The purpose of Rule 0400-70-01-.01,
is to ensure that the Commission consistently considers established minimum, non-exclusive
criteria before rendering a decision on a waiver peftition. The 2016 Act requires that a
presumption in favor of preservation be applied to a memorial designated as a historic landmark
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Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

or listed on the National Register of Historic Places regarding petitions made on or after March
11, 2016. Under the 2013 Act, the Commission may also consider whether a site is designated or
listed even if the presumption does not apply. However, the Commission agrees that a specific
reference to a memorial should be added so that petitioners and interested persons will be aware
that the status of a memorial is also a consideration.

A commenter believes that the rules appear to ignore or make irrelevant whether the historical
marker or memorial currently provides a distorted or unfair view of history, or to properly take into
account whether the marker or memorial was originally erected for a nefarious, improper, or
otherwise inappropriate purpose.

Rule 0400-70-01-.01, ensures that the Commission consistently considers the minimum criteria
before rendering a decision on a waiver petition. The rule does not prohibit the Commission from
taking other considerations into account, nor does it direct the Commission to make any specific
decision. The Commission would expect any specific concern of this type that an entity, group, or
individual may have regarding a petition for waiver be brought to the Commission’s attention so
the Commission can address the issue when evaluating a petition for waiver.

A commenter pointed out that “offensive, derogatory, or defamatory implication” is confusing at
best as used in subparagraph (1)}(g) of Rule 0400-70-01-.01.

The Commission will consider whether a proposed change is offensive or has derogatory or
defamatory implications in its evaluation of a petition for waiver. The Commission does not agree
that the criterion is confusing.

A commenter maintains that subparagraph (1)(h) of Rule 0400-70-01-.01, which reads: “whether
the proposed change detracts from or enhances the commemoration of the conflict....” gives
higher priority to maintaining the status quo regardless of whether the status quo misrepresents a
person or event.

The Commission does not believe subparagraph (1)(h) necessarily fails to address potential
misrepresentation of a person or event caused either by a proposed change or by maintaining the
status quo. The Commission will consider whether the proposed change detracts from or
enhances a commemoration. Whether commemoration is appropriate is not implicated by this
criterion but may be considered under another criterion or as an additional consideration included
in the Commission's evaluation of the petition for waiver.

A commenter believes that subparagraph (1)(j) of Rule 0700-70-01-.01, which reads: “Whether
the proposed change could cause confusion for visitors interested in the site” should not be a
consideration without also considering if the display would cause confusion in light of current
peer-reviewed scholarship.

The Commission will consider whether a proposed change will cause any confusion for visitors
interested in the site affected by the petition for waiver. Interested entities, groups, or individuals
are encouraged to communicate information relative to current peer-reviewed scholarship to the
Commission.

A commenter believes it is unclear what is meant by “whether the proposed change has any
commercial overtones” as used in subparagraph (1)(b) of Rule 0400-70-01-.01.

The Commission will consider whether a proposed change has any commercial secondary
effects, qualities, or meanings when evaluating a petition for waiver. The Commission does not
agree that the language is unclear.

Commenters provided information about historic individuals and provided arguments for or
against specific historic monuments during the comment period.

The scope of the rulemaking is to establish the criteria that will be applied to petitions for waiver
by the Commission. The Commission appreciates the commenters’ participation in this
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rulemaking process; however, comments about historic individuals and arguments for or against
specific historic memorials are beyond the scope of this rulemaking. The Commission
encourages the commenters to provide information and arguments of this type when the
Commission is considering a petition for waiver.

64




Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a)}, all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

(1)

3)

(4)

()

(6)

The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule.

The proposed rule does not impact small businesses.

The projected reporting, recordkeeping, and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.

The proposed rule does not impact small businesses.

A statement of the probable effect on impacted small businesses and consumers.

The proposed rule does not impact small businesses or consumers.

A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means
might be less burdensome to small business.

The proposed rule does not impact small businesses.

A comparison of the proposed rule with any federal or state counterparts.

The proposed rule does not impact small businesses.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

The proposed rule does not impact small businesses.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The Tennessee Historical Commission anticipates that this rulemaking will not result in an increase or decrease in
expenditures or revenue for local governments.
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Additional information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The Tennessee Heritage Protection Acts of 2013 and 2016 established a prohibition against public entities
taking specified actions to affect historic places and monuments unless a waiver is granted by the Tennessee
Historical Commission (“THC”). To evaluate petitions for a waiver under the Tennessee Heritage Protection Act
of 2013, the THC developed its considerations by policy. After a petition for declaratory order was filed by the
City of Memphis regarding this policy, a determination was made by the THC to adopt the waiver consideration
criteria as a rule to apply to petitions under both acts.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

This rulemaking is being promulgated under the authority granted to the THC under Tenn. Code Ann. § 4-11-
103 to implement the THC's responsibility under the Tennessee Heritage Protection Acts of 2013 and 2016.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

| Any person requesting a waiver under the Tennessee Heritage Protection Acts of 2013 or 2016. l

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| The Tennessee Historical Commission is not aware of any opinions that directly relate to the rulemaking. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| No change in state and local government revenue and expenditures is expected to result from this rulemaking. |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Patrick Mclintyre

Executive Director

Tennessee Historical Commission
2941 Lebanon Pike

Nashville, Tennessee 37214
Patrick Mclntyre@tn.gov

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Emily Urban
Assistant General Counsel
Office of General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and
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Office of General Counsel

Tennessee Department of Environment and Conservation
William R. Snodgrass Tennessee Tower

312 Rosa L. Parks Avenue, 2nd Floor

Nashville, Tennessee 37243

(615) 532-0108

Emily. Urban@tn.gov

(I) Any additional information relevant to the rule proposed for continuation that the committee requests.

| The Tennessee Historical Commission is not aware of any additional relevant information.
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Department of State For Department of State Use Only
Division of Publications B

| 312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower Sequence Number: 0-21-11
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. Phone: 615-741-2650 Rule ID(s): L&d7

| Email: publications.information@tn.gov File Date: johig 177
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Rulemaking Hearing Rules are rules filed after and as a result of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninety (90) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
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121(b).

_Agency/Board/Commission: | Tennessee Historical Commission

) Division: |

~ Contact Person: | Patrick Mcintyre -
Address: | Tennessee Historical Commission

2941 Lebanon Pike

Nashville, Tennessee

214

(615) 770-1096 ,

Patrick Mcintyre@in.gov

u
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l——

~ Email:

Revision Type (check all that apply):
_____ Amendment
X New
____ Repeal

Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste
additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

0400-70-01 Tennessee Historical Commission

Rule Number Rule Title

0400-70-01-.01 Waivers
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(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to
http://sos.tn.gov/sites/default/files/forms/Rulemaking Guidelines August2014.pdf)

Chapter 0400-70-01
Tennessee Historical Commission

New Rule

Table of Contents

Rule 0400-70-01-.01 Waivers

0400-70-01-.01 Waivers.

(1 When an entity petitions the Tennessee Historical Commission for a waiver relative to Tennessee
heritage protection the Tennessee Historical Commission shall evaluate the following considerations
when rendering a decision:

(a)
(b)
()
(d)
(e)

(f)

(m)

Whether the proposed change serves the public interest;

Whether the proposed change has any commercial overtones;

Whether the proposed change has a reasonable relationship to the site;

Whether the proposed change has demonstrated support or opposition from local residents;

If a change in name or rededication is proposed, whether the change is in conformance with the
character of the existing names or dedications in the ares;

If a change in name or rededication is proposed, whether the change is duplicative of other
nearby site names or dedications;

Whether the proposed change is offensive or has derogatory or defamatory implications;

Whether the proposed change detracts from or enhances the commemoration of the conflict,
event, entity, figure, or organization previously commemorated;

Whether the proposed change is expected to have a significant positive or negative economic
impact;

Whether the proposed change could cause confusion for visitors interested in the site;
Whether the proposed change diminishes or enhances the historic integrity of the site;

Whether the proposed change is relative to a historic site or memorial on the National Register of
Historic Places or a national historic landmark; and

If a relocation is proposed, whether the new location is appropriate.

(2) The enumeration of the considerations in paragraph (1) of this rule does not prevent the Tennessee
Historical Commission from taking into account other considerations.

Authority: T.C.A. §§ 4-11-101 et seq.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain | Absent | Signature
(if required)

Ernie Bacon Middle Tennessee L//

David “Ray” Smith East Tennessee / v

Dr. Douglas Cupples West Tennessee

Elizabeth A. Campbell Middle Tennessee

SO\

Allen F. Carter East Tennessee

Dr. Kent Dollar Middle Tennessee 4 y
Sam D. Elliott East Tennessee "
Ex Officio Qe delpson  Governor b///
Jeremy S, Harrell Middle Tennessee \.//
Yolanda (Loni) Harris West Tennessee v i
Toye Heape Middle Tennessee L/
Alpha B. (Tiny) Jones  Middle Tennessee ‘v//
Bill Landry East Tennessee v y;
Lucy W. Lee Middle Tennessee v,
William Lyons tast Tennessee t//
Ex Officio TDEC Commissioner \/ /
Linda Moss Mines East Tennessee \//
Dr. Reavis L. Mitcheli, Jr Middle Tennessee 1//

Joanne Cullom Moore West Tennessee v /
Mike Moore State Archaeologist (/ /
Keith Norman West Tennessee 4 /
Beverly C. Robertson West Tennessee \/ /
Don Roe West Tennessee \/
Chuck Sherrili State Librarian and Archivist /
Joe Swann East Tennessee \/ / '
Judge David Tipton East Tennessee / /
Dr. Carroll Van West State Historian (/
Ronald A, Walter West Tennessee - RES1 sNEY
Derita Coleman Williams West Tennessee t/

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Historical Commission on 10/13/2017, and is in compliance with the provisions of T.C.A. § 4-5-
222.
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| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: (04/13/17)
Rulemaking Hearing(s) Conducted on; (add more dates). (06/13/17)
Date: /1617
Signature: f ?M %M L
< e
Name of Officer: L. ?mmﬁ 4! ~J~~ﬂ%~5!fj O}‘

E:-I ch{"} Ve /D;“’*%""

,;fﬁvf u‘d“it:’«‘ Subscribed and sworn to before me on; Q% b — / (Ql Aol 7

é «
Notary Public Signature: (\ s L Dé: éjkkf__;..)
we s 3, Haad

Title of Officer:

My commission expires on:

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
(f%l,’&/)m Ty

Herbert H. S| te‘r‘”m
Attorney General and Reporter

)0/19 2007
Date
Department of State Use Only
Filed with the Department of State on: 10197
L Effective on: 1 17/18) A
e Tre Hargett

Secretary of State
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G.O.C. STAFF RULE ABSTRACT

DEPARTMENT: Health Services and Development Agency

DIVISION:

SUBJECT: Access to Agency Records; Definitions; Certificate of Need
Program

STATUTORY AUTHORITY: Many of the proposed rule changeé are necessary to

comply with Pub. Ch. 1043, while other changes are being |
made to "clean up" the rules. Note: Please see authorities
after each proposed change to the rules.

EFFECTIVE DATES: January 22, 2018 through June 30, 2018
FISCAL IMPACT: N/A
STAFF RULE ABSTRACT: Agency response: "Please see attached redline for detail."
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable. :

See attachment
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STATE OF TENNESSEE
HEALTH SERVICES AND DEVELOPMENT AGENCY
502 Deaderick Street, 9™ F1.
Nashville, Tennessee 37243
(615)741-2364

MEMORANDUM
TO: Interested Parties

RE: RESPONSE TO ORAL AND WRITTEN COMMENTS REGARDING
THE HSDA'S PROPOSED RULEMAKING RULES

DATE: August 15, 2017

Chapter 1043 of the Tenn. Public Acts of 2016 (“Act”) amended the Tennessee Health
Services and Planning Act of 2002, T.C.A. §§ 68-11-1601, et seq. (CON statute), which
amendments included, among other things, the addition of a fourth criterion to be considered
when approving or denying a CON application: whether the proposal will provide health care
that meets appropriate quality standards. The Act directed that the new quality standards are
applicable to CON applications filed on or after July 1, 2016; must be adopted as rules; and that
they shall be developed by the Agency after consultation with the Department of Health, the
Department of Mental Health and Substance Abuse Services, and others. The Act also imposes
certain annual reporting requirements and made other changes to the CON statute, which
necessitate changes to the rules. Other rules changes are being proposed to update and improve
the rules.

The HSDA received written comments prior to and following the July 28, 2017
Rulemaking Hearing, as well as oral comments at the July 28, 2017 Rulemaking Hearing.
Comments summarized as follows, with the HSDA's responses thereto.

1. Proposed Rule 0720—9—.01 [Definition of “Mental health hospital"]

It was recommended that the following definition instead of that proposed in the Notice of
Rulemaking:

“Mental health hospital" means a public or private hospital or facility equipped to
provide inpatient care and treatment for persons with mental illness or serious
emotional disturbance as licensed by the Department of Mental Health and
Substance Abuse Services, or a part of a public or private hospital or facility
equipped to provide inpatient care and treatment for persons with mental illness or
serious emotional disturbance as licensed by the Department of Health.
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HSDA Response: It is noted that the proposed rule does not account for programs licensed by
TDH. However, TDH does not license Mental Health Hospitals, and therefore, the suggested
definition would not be viable.

0720—11—.01(3)(F)(1)(vii) ["Nonresidential substitution-based treatment center for opiate
addiction" quality measures]

It was recommended that the term for such facilities be changed to match the following:

Behavioral health care accreditation by the Joint Commission or other Substance
Abuse and Mental Health Services Administration (SAMHSA) designated entity
for Nonresidential Substitution Based Treatment Center for Opiate Addiction
Projects (otherwise known as Non-residential opioid treatment program facilities
licensed by the Tennessee Department of Mental Health and Substance Abuse
Services under 0940-05-42)

Response: "Nonresidential substitution-based treatment center for opiate addiction" is a term in
the CON statute, and the Rules must conform to the CON statute.

Proposed Rules 0720—11—.01 (3)(h) [Quality Measures]

It was noted that the language "which may be developed per Policy Recommendation” in sub-
paragraph 2. should be struck, as its inclusion in standards and criteria for cardiac catheterization
(upon which the proposed quality measure was based) was an error. This was confirmed by the
State Health Planning Division.

Response: The language will be deleted.
Proposed Rules 0720—11—.01 (3)(q) [Quality Measures]

It was suggested that item (q) should be modified to match language from the Division of Health
Planning that refers to “quality of care, quality control and monitoring, and licensure and quality
considerations“ standards in order to appropriately link to relevant quality metrics imbedded in
the standards and criteria.

Response: This suggestion will be addressed in the proposed rule.

Proposed Rules 0720—11—.01 (3)(r) [Quality Measures]

It was suggested that item (r) should be modified to match language from the Division of Health
Planning that refers to “licensure and quality considerations™ standards in order to appropriately
link to relevant quality metrics imbedded in the standards and criteria.

Response: This suggestion will be addressed in the proposed rule.

Proposed Rule 0720-12-.06 [Report Concerning Continued Need and Appropriate Quality
Measures.]

Concern was raised about tracking data for approved projects separately from existing programs,

services, equipment or beds. Doing so may not be practical or even possible, depending upon the
project.
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Response: Depending upon the project, doing so may not be practical or even possible, whereas
it might be for some. This concern is being addressed in the draft proposed rules. '

Proposed Rule 0720-12-.06 [Report Concerning Continued Need and Appropriate Quality
Measures.]

It was brought to the Agency's attention that the proposed requirement that CON holders report
results of any self-assessment and external peer assessment processes in which the applicant
participates or participated within the year would contradict the Tennessee Patient and Safety
Quality Improvement Act of 2011, codified at T.C.A. §§ 68-11-272 and 63-1-150. That statute
provides that records of and information provided to QICs are confidential and not subject to
discovery.

Response: The portion of the proposed rule that contradicts state law will be deleted.
Proposed Rules 0720—11—.01 (3) [Quality Measures]

The following changes were recommended in light of the necessary changes to Proposed Rule
0720-12-.06, above:

At the top of page 6, item (f), change “in self-assessment and external peer assessment
processes” to “in assessments and comparisons...” This is suggested in effort to better
align with the proposed changes related to these same topics in 0720-12-.06.

On page 7, item (i)(3), change “and peer review system that benchmarks” to “and
other assessments that benchmark...” This also is suggested in effort to better align
with the proposed changes related to these same topics in 0720-12-.06.

Response: The suggestions will be shared with the Agency members. However, staff notes that
participation in self-assessment and external assessment processes is a key element of improving
quality of care, even though reporting the results could not be required by the Agency; therefore,
the language of proposed rule 0720-11-.01(3) does not need to be aligned with the language of
proposed rule 0720-12-.06 in that respect. The proposed rule presented to the Agency in August
will be modified with these concerns in mind, but will not incorporate the suggested language.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

1.

Type or types of small businesses and an identification and estimate of the number of small
businesses subject to the proposed rule that would bear the cost of, and/or directly benefit from
the proposed rule:

These proposed rule amendments will have an impact upon health care providers who are subject to
Certificate of Need requirements under Tennessee law, some of which may be small businesses.

Many of the proposed rule changes are for the purpose of conforming to changes made to the Certificate
of Need Statute by 2016 Tenn. Pub. Acts Ch. 1043, and to update other parts.

Projected reporting, recordkeeping and other administrative costs required for compliance with
the proposed rule, including the type of professional skills necessary for preparation of the report
or record:

These proposed rule amendments do not add additional reporting requirements that are not already
proscribed by Tennessee law. Some of these proposed rule amendments provide detail as to how
required reporting will be made.

Statement of the probable effect on impacted small businesses and consumers:

These proposed rule amendments should not have a significant affect upon small businesses.

These proposed rule amendments should improve the quality of healthcare for consumers.

Description of any less burdensome, less intrusive or less costly alternative methods of achieving
the purpose and/or objectives in the proposed rule that may exist, and to what extent, such

alternative means might be less burdensome for small business:

There are no less burdensome, less intrusive or less costly alternative methods of achieving the purpose
and/or objectives in the proposed rule.

Comparison of the proposed rule with any federal or state counterparts:
These proposed rule amendments do not overlap with federal or state counterparts.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in this proposed rule:

These proposed rule amendments do not provide any exemptions for small business.
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Impact on Local Governments
Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether

the rule or regulation may have a projected impact on local governments.” {See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These proposed rule amendments should not have an impact upon local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

Please see attached redline for detail. [

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Many of the proposed rule changes are necessary to comply with Pub. Ch. 1043, while other changes are being
made to "clean up"” the rules. Please see authorities after each proposed change to the rules.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Health care providers would be affected by these rules; there is no known provider opposition, after numerous
calls, drafts and feedback on the drafts.

(D} Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

[ N/A |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

[ N/A |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

I Melanie Hill, Executive Director, and Mark Farber, Assistant Executive Director |

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

| Melanie Hill, Executive Director, and Mark Farber, Assistant Executive Director l

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

| Andrew Jackson Bldg., 9th Fl., 502 Deaderick St., Nashville, TN 37243; (615) 741-2364; melanie.hill@tn.gov |

() Any additional information relevant to the rule proposed for continuation that the committee requests.
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Chapter Number | Chapter Title

0720-08 Conduct of Business

Rule Number Rule Title
0720-08-.04 Access to Agency Records

Chapter Number | Chapter Title

0720-09 Definitions

Rule Number Rule Title

0720-09-.01 Definitions

Chapter Number | Chapter Title

0720-10 Certificate of Need Program - Scope and Procedures

Rule Number Rule Title

0720-10-.02 Activities Requiring Notification - Miscellaneous Provisions [Deleted in this filing]
0720-10-.02 Standard Procedures for Certificate of Need [Renumbered from 0720-10-.03 in this filing]
0720-10-.03 Emergency Certificate of Need [Renumbered from 0720-10-.04 in this filing]

0720-10-.04 Consent Calendar [Renumbered from 0720-10-.05 in this filing]

0720-10-.05 Expiration, Revocation and Modification of Issued Certificates [Renumbered from 0720-10-

.08 in this filing]
Chapter Number | Chapter Title
0720-11 Certificate of Need Program — General Criteria
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Rule Number Rule Title

0720-11-.01 General Criteria for Certificate of Need

Chapter Number | Chapter Title :
0720-12 Certificate of Need Program - Application, Disclosure of Information and Reporting

Requirements

Rule Number

Rule Title

0720-12-.01 Standard Application

0720-12-.02 Report of Bed Increases Not Requiring a Certificate of Need

0720-12-.03 Replacement or Upgrade of Major Medical Equipment [Deleted in this filing]

0720-12-.03 Report of Change of Ownership of Licensed Institutions [Renumbered from 0720-12-.04 in
this filing]

0720-12-.04 Registration of Equipment Renumbered from 0720-12-.05 in this filing]

0720-12-.05 Annual Reports Concerning Magnetic Resonance Imaging Services [New rule in this filing]

0720-12-.06 Report Concerning Continued Need and Appropriate Quality Measures [New rule in this

filing]

82




0720—8—.04 ACCESS TO AGENCY RECORDS.

3) Audio Tapes—Recordings of meetings of The Agency are available for review and duplication. For each
audio tape or disc to be duplicated, the person requesting the duplication shall pay a fee of fifteen dollars
($15.00).

0720—9—.01 DEFINITIONS. The following terms shall have the following meanings.

(3) ‘Ambulatory surgical treatment center” is as defined in T.C.A., Title 68, Chapter 11, Part 2. means-any

(4) “Capital expenditure” in relation to a proposed establishment of, modification, renovation, or addition to a
health care institution, means an expenditure by or on behalf of a health care institution which, under
generally accepted accounting_principles—principals, is not properly chargeable as an expense of
operation and maintenance. Any series of expenditures, each less than the threshold, but which when
taken together are in excess of the threshold, directed toward the accomplishment of a single goal or
project, requires a certificate of need. Any series of related expenditures made over a twelve (12) month
period will be presumed to be a single project.

(a) Establishment, modifications, additions, or renovations. In calculating the capital expenditure for
establishment, modifications, additions, or renovations, “capital expenditure” is the amount per
construction bid or total amount of invoices for the single project excluding major medical
equipment.

(b) Equipment. The cost of all medical equipment, whether fixed or moveable, is considered in

calculating the amount of the examination fee. The cost for such fixed and moveable equipment
includes, but is not necessarily limited to all costs, expenditures, charges, fees and assessments
which are reasonably necessary to put the equipment into use for the purpose applied for. Such
costs specifically include, but are not limited to, the following:

1. maintenance agreements, covering the expected useful life of the equipment:

2. federal, state and local taxes, and other government assessments: and

3. installation charges, excluding capital expenditures for physical plant renovation or in-wall
shielding.

If the acquisition is by lease, the cost is either the fair market value of the equipment or the total
amount of lease payments, whichever is greater.

(c) Lease, loan, or gift. In calculating the value of a lease, loan, or gift, the “cost” is the fair market
value of the above-described expenditures. In the case of a lease, the cost is the fair market
value of the lease or the total amount of the lease payment, whichever is greater.
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(12)

‘Intellectual disability institutional habilitation facility” means a facility which offers on a reqular basis

(13)

(14)

health related services to individuals with intellectual disabilities who do not require the degree of care
and treatment which a hospital or skilled nursing facility is designed to provide but, because of physical or
mental condition require residential care and services (more than room and board) and involves health
related care under the supervision of a physician. Such a facility also offers an intensive program of
habilitative services, as licensed by the Department of Intellectual and Developmental Disabilities.

“Long-term categories” includes nursing home services, regardless of the length of stay, and any other
health service which is intended or reasonably expected to result in an average length of stay of 2| days
or longer.

1 H H H n 1 »

“Mental health hospital" means a public or private hospital or facility or part of a hospital or facility
equipped to provide inpatient care and treatment for persons with mental illness or serious emotional
disturbance, as licensed by the Department of Mental Health and Substance Abuse

ServicesDevelopmental Disabilities.

(12)

(16)

“Neonatal intensive care unit’ means a special care unit staffed and equipped to provide professional
intensive treatment for the care of newborns with severe or compiicated illnesses and/or high-risk
newborn infants, staffed by a neonatolgist and specialized nurses and in which bassinets are used as
licensed beds.

“Not directly related to patient care” may include the following types of single, isolated expenditures:

(a) Telephone systems;
(b) Non-clinical data processing systems;
(c) Heating and/or air conditioning systems;
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(17)
(18)

(19)

(20)
(1)
(22)

(23)

(d) Energy conservation devices;

(e)  Parking facilities;

(f) Roof repairs;

(9) Medical office buildings;

(h) Warehouses; and

(i) Cafeterias.

“Nursing home” is as defined in T.C.A. Title 68. Chapter 11, Part 2.

"Qutpatient diagnostic center" is as defined in T.C.A. Title 68, Chapter 11, Part 2.

“Person” where the context requires, may refer to any natural person, legal entity, facility, or institution, as
defined in T.C.A. § 68-11-1602.

‘Recuperation center” is as defined in T.C.A. Title 68, Chapter 11, Part 2.
“Residential hospice” is as defined in T.C.A. Title 68. Chapter 11, Part 2.
“Service area” means the county or counties, or portions thereof, representing a reasonable area in which

a health care institution intends to provide services and in which the majority of its service recipients
reside.

“Substantive amendment” as used in T.C.A. § 68—11—1607 means any amendment which has the
effect of increasing the number of beds, square footage, cost, or other elements which are reasonably
considered in the discretion of The Agency to be integral components of the application. A reduction of
the above referenced components may be considered a substantive amendment if the amendment and
supporting documentation are not received by the staff and Agency in a timely manner, necessary to
allow The Agency to make an informed decision. Nothing in this rule shall be interpreted as limiting The
Agency’s authority to approve or deny all or part of any given application.




(1)

(2)

(3)

provided-by The-Agency-
0720—10—.02 STANDARD PROCEDURES FOR CERTIFICATE OF NEED.

Application Form. Each application wili be filed using standard application forms provided by The Agency.
The applicant must provide all information requested in the application forms.

Letters of Intent.

(a)

(b)

(c)

(d)

Each Letter of Intent shall be filed using standard forms provided by The Agency. The applicant
must provide all information requested in the Letter of Intent form. The applicant must fully
comply with all instructions contained in the Letter of Intent form provided by The Agency.

Each Letter of Intent for home care organization applications shall also specify all counties in the
proposed service area.

Any Letter of Intent which contains insufficient information may be deemed void. The Letter of
Intent may be refiled, but it is subject to the same requirements as an original Letter of Intent.

Simultaneous with its filing with The Agency, the Letter of Intent shall be published for one day in
a newspaper of general circulation in the county where the proposed project is to be located. The
Letter of Intent shall be published in the Legal Notice section in a space which should be no
smaller than four (4) column inches. Publication must be in the same form and format as the
Publication of Intent form provided by The Agency.

1. For the purpose of these rules, “simultaneous” means that publication should, if possible,
occur on the same day as filing. A day or two delay between filing and publication will not
necessarily void the Letter of Intent, but both filing and publication must occur between
the 1st and 10th day of the month preceding the beginning of the review cycle. [f the last
day for filing the Letter of Intent is a Saturday, Sunday or State holiday, filing must occur
on the last preceding regular business day. If both filing and publication do not occur
within the time period, the Letter of Intent will be null and void, and the applicant will be
notified in writing.

2. For the purpose of these rules, “newspaper of general circulation” means a publication
with the following characteristics:

(i) is regularly issued at least once a week;

i) has a second class mailing privilege;

(iii) includes a Legal Notice Section;

(iv) is not fewer than four (4) pages in length;

(V) has been published continuously during the immediately preceding one year
period;

(vi) is published for dissemination of news of general interest; and

(vii) is circulated generally in the county in which it is published.

3. In any county where a publication fully complying with this definition does not exist, the
Executive director is authorized to determine appropriate publication to receive any
required Letter of Intent. A newspaper which is engaged in the distribution of news of
interest to a particular interest group or other limited group of citizens, is not a
“newspaper of general circulation.”

4. In the case of an application for or by a home care organization, the Letter of Intent shall
be published in each county in which the agency will be licensed or in a regional
newspaper which qualifies as a newspaper of general circulation in each county. In
those cases where the Letter of Intent is published in more than one newspaper, the
earliest date of publication shall be the date of publication for the purpose of determining
the date for the timely filing of the application. Both the Letter of Intent and the application
must specify the counties o be served.

Simultaneous Review. Those persons desiring simultaneous review for a certificate of need for which a
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(4)

Letter of Intent has been filed shall file a Letter of Intent with The Agency and the original applicant, and
publish the Letter of Intent simultaneously in a newspaper of general circulation, as those terms are
defined in sub-paragraph (2)(d), above, in the same county as the original applicant within ten (10) days
after publication by the original applicant. The Executive director or his/her designee will determine
whether applications are to be reviewed simultaneously.

(@)

(b)

(c)

(d)

(e)

The applicant seeking simultaneous review shall, at the time the Letter of Intent is filed with The
Agency, also file a verified statement certifying it has complied with the procedural requirements
for simultaneous review and evidence that the Notice was received by The Agency business
office and the original applicant within ten (10) days after publication by the original applicant.

In addition to the procedural requirements, the following factors may be considered by the
Executive director in determining whether the applications are appropriate for simultaneous
review:

Similarity of services area.
Similarity of location;

Similarity of facilities; and
Similarity of service to be provided.

PONp=

If, at the time an application is filed for simultaneous review, there is already another application
filed for simultaneous review against the original application, the second application seeking
simultaneous review may be simultaneously reviewed against both the original application and
the other application seeking simultaneous review.

The order in which applications filed for simultaneous review will be placed on the agenda will be
determined by the order in which the Letters of Intent were received in The Agency office.

Any application which is determined to not meet the criteria for a “simultaneous review” shall be
null and void. The application may be re-filed for a subsequent review cycle, but is subject to the
same requirements as an original application.

Applications.

(@)

(b)

(€)

(d)

All applications must be filed in-triplicate-with The Agency within five (5) days after publication by
the applicant, and must be accompanied by the filing fee. The date of filing shall be the actual
date of receipt. If the last day for filing an application falls on a Saturday, Sunday, or State
holiday, the application, to be timely, must be filed on the last preceding regular business day.

Failure by the applicant to file an application within five (5) days after publication of the Letter of
Intent in accordance with (a) above shall render the Letter of Intent, and hence the application,
void.

When an application is received at The Agency office, it must include an initial-non-refundable
filing fee, as provided elsewhere in these rules. The filing fee is non-refundable, except as
provided by T.C.A. § 68-11-1609. Review for completeness shall not begin prior to the receipt of
the filing fee.

Each application that is accompanied by the applicable filing fee will be reviewed for
completeness by Agency staff.

1. If it is deemed complete, The Agency will acknowledge receipt and notify the applicant
that the review period will begin as of the date specified in the notification. Deeming
complete means only that all questions and requests for information have been
responded to in some reasonable manner. Deeming complete shall not be construed as
validating the sufficiency of the information provided for the purposes of addressing the
criteria under the applicable statutes, rules, and other guidelines.

2. If the application is incomplete, responses to requests for supplemental information by

the staff must be completed by the applicant and filed at The Agency office within sixty
(60) days of the written request by Agency staff. Failure of the applicant to meet this
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©)

)

(8)

©)

(10)

deadline will result in the application being considered withdrawn and returned to the
contact person. Resubmittal of the application must be accomplished in accordance with
Rule 0720—10— .03 and requires an additional filing fee.

(e) An application for certificate of need shall not be amended in a substantive way by the applicant
after being filed with The Agency. If the application is amended in a substantive manner varying
from the Letter of Intent or the original application filed with The Agency, the application may be
deemed void. This Rule does not prohibit correction of clerical errors in the application.

Examination Filing Fee.

(a) The amount of the initial fee shall be equal to $5.75 per $1,000 of the estimated capital
expenditure involved, but in no case shall this fee be less than $15,000 nor more than $95,000.

(b) Any unpaid balance of litigation costs previously assessed against the applicant or any related
entity of the applicant by the Tennessee Health Services and Development Agency may be offset
against any filing fees paid. An application will not be deemed complete until the full filing fee, as
well as such off set amounts, are paid in full.

(c) A final fee will be determined upon The Agency'’s receipt of the final project report. The amount of
the final fee shall be the difference between the initial fee and the total fee based on actual final
project costs, as such fee is calculated based on $5.75 per $1,000 of project costs, but in no case
shall the total fee be less than $15,000 nor more than $95,000.

Distribution of Applications. The Agency will promptly forward a copy of each application deemed
complete to the Department of Health, or to the Department of Mental Health and Substance Abuse
Services, or to the Department of Intellectual and Developmental Disabilities, and in doing so will fix the
date on which the review process established by statute and these regulations will commence.

Withdrawal of Applications. An application may be withdrawn at any time by the applicant.

Beginning of the Review Cycle. The review cycle for each application shall begin on the first day of the
appropriate month after the application has been deemed complete by the staff of The Agency.

Reviewing Agencies’ Actions on Applications.

(a) The Department of Health, or the Department of Mental Health and Developmental-Disabilities
Substance Abuse Services, or the Department of Inteliectual and Developmental Disabilities,
shall within seven (7) days from the receipt of a completed application give notice to tFhe Health
Services and Development Agency of its receipt in writing. The appropriate reviewing agency
shall expeditiously review all applications in a consistent manner and conduct such studies and
inquiries thereon as may be determined necessary by the appropriate reviewing agency, by tFhe
Health Services and Development Agency’s rules, or upon request of tThe Health Services and
Development Agency, to enable it to make a report to tFhe Health Services and Development
Agency. Applicants must comply promptly with all reasonable requests made by the appropriate
reviewing agency, for additional information for the purpose of this review. Copies of said studies
and all correspondence related to the application shall be forwarded to {Fhe Health Services and
Development Agency by the reviewing agency.

(b) Within sixty (60) days (or thirty (30) days where the application is on the consent calendar), of
the date fixed by The Health Services and Development Agency pursuant to Rule 0720—10—
.03(4), the reviewing agency shall file its official written report ~ with The Health Services and
Development Agency. A copy of this report shall be forwarded by the reviewing agency to the
applicant, and to any other person requesting one.

Reviewing Agency’s Report to The Health Services and Development Agency. The reviewing agency’s
report shall address at a minimum each of the applicable criteria for certificate of need set forth in the
statutes, rules, and the state health plan. The reviewing agency shall clearly set forth any planning
methodologies, data bases, and resource materials utilized in making its findings. The reviewing agency
may include other information it deems appropriate and informative. The report shall address the
following:
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(a) The applicant’'s compliance with the criteria found in Agency Rules 0720-11;

(b) A verification of the methodologies provided by the applicant to meet the criteria specified in (a),
as well as identification of any additional methodologies that would further clarify
compliance with the criteria;

(c) An assessment of the applicant’'s compliance with any applicable Guidelines for Growth; and

(d) An analysis of any information received from the -Division of TennCare Bureau-as to the previous,
current and proposed TennCare participation or non-participation of the applicant and any
affiliate(s) involved with the project.

(11)  An applicant may provide written supporting information to its application during the review cycle. Further,
the applicant will have the right to respond in writing to the report made by the reviewing agency. The
reviewing agency and the Health Services and Development Agency shall receive a copy of the
applicant’s response to the agency's report not less than ten (10) days prior to the Health Services and
Development Agency meeting.

(12) Holder of certificate of need. A certificate of need will normally be issued to the person to whom the
license for the health care institution is or will be issued: if not a health care institution as defined in T.C.A.
§ 68—11—1602, then a certificate of need will normally be issued to the person who will provide the
service who-owns—the-real-property-of -the instituli ilify vi WeVy h

0720—10—.03 EMERGENCY CERTIFICATE OF NEED.

(1) Where an unforeseen event necessitates action of a type requiring a certificate of need and the public
health, safety, or welfare would be unavoidably jeopardized by compliance with the standard procedures
for application and granting of a certificate of need, The Agency may issue an emergency certificate of
need.

(2) An emergency certificate of need may be issued upon request of the applicant when the Executive
director and officers of The Agency concur, after consultation with the appropriate reviewing agency.
Prior to an emergency certificate of need being granted, the applicant must publish notice of the
application in a newspaper of general circulation, and Agency members must be notified by Agency staff
of the request.

3) A decision regarding whether to issue an emergency certificate of need will be considered at the next
regularly scheduled Agency meeting unless the applicant's request is necessitated by an event that has
rendered its facility, equipment or service inoperable. In such case, The Agency's Chair and Vice-Chair
may act immediately to consider the application for an emergency certificate of need.

(4) Said certificate is valid for a period not to exceed one hundred twenty (120) days: when the applicant has

applied for a certificate of need under standard Agency procedures, an extension of the emergency
certificate of need may be granted.

89




0720—10—.04 CONSENT CALENDAR.
(M
(2)

®3)

(4)

()

Each menthly-meeting’s agenda will be available for both a consent calendar and a regular calendar.

In order to be placed on the consent calendar, the application must not be opposed by anyone having
legal standing to oppose the application, and the executive director must determine that the application
appears to meet the established criteria for granting a certificate of need. Public notice of all applications
intended to be placed on the consent calendar will be given.

As to all applications which are placed on the consent calendar, the reviewing agency shall file its official
report with The Agency within thirty (30) days of the beginning of the applicable review cycle.

If opposition by anyone having legal standing to oppose the application is stated in writing prior to the
application being formally considered by The Agency, it will be taken off the consent calendar and placed
on the next regular agenda. Any member of The Agency may state opposition to the application being
heard on the consent calendar, and if reasonable grounds for such opposition are given, the application
will be removed from the consent calendar and placed on the next regular agenda.

(a) For purposes of this rule, the “next regular agenda” means the next regular calendar to be
considered at the same monthly-meeting.

Any application which remains on the consent calendar will be individually considered and voted upon by
The Agency.

0720-—10—.05 EXPIRATION, REVOCATION, AND MODIFICATION OF ISSUED CERTIFICATES.

(1)

(2)

()

(4)

Prolonged certification periods and extensions of expiration dates of certificates are disfavored—and—will
be-sparingly-granted. Any request for a prolonged certification period must be clearly set forth in the
application in order to be considered. A request for an extension of the expiration date must be made in
writing to The Agency and filed prior to the first day of the month in which the request is to be considered
by The Agency, and will be processed in accordance with policies established by staff.

Prolonged certification period. A prolonged certification period will be granted only where exceptional
circumstances are shown to exist which make completion of the project within the time limits prescribed
by statute unachievable using all reasonable means.

Extensxon of explratlon date may be qranted due to unforeseen occurrences. Extens;eee#me_@@rauen

{b}——All requests for extension of the expiration date must be filed in-triplicate-at The Agency's office
and be accompanied by a filing fee. The filing fee shall be an amount which bears the same ratio
to the initial examination fee submitted with the application, as the requested extension of time
bears to the original certification period.

Extension of expiration date due to appeal. In the event of a proper and timely appeal of The Agency’s
decision to grant a certificate of need, the certification period will be automatically extended, and the
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expiration date will be automatically stayed, during the pendency of the appeal.

(a) The time period of the extension/stay will be equal to the period of time beginning with the date
the petition is received at The Agency's office, and ending with the effective date of the decision
of the appellate court of last resort, or the expiration of the time period available for seeking
further appellate review (where such appellate review is not sought), whichever occurs first.

(b) At the conclusion of the appellate process, as described in subparagraph (4)(a) above, a revised
certificate of need, reflecting the new expiration date, may be issued upon request of the
certificate holder.

)

©)

@)

The Agency will conduct an annual review of progress of each project for which a certificate of need has
been granted. The certificate holder shall timely respond to staff requests for information in connection
with such progress reviews, and otherwise cooperate with staff in such progress reviews. As part of this
progress review, the certificate holder shall submit to The Agency a copy of any signed agreements with
TennCare managed care organizations executed after the date the certificate of need was granted, or a
status update on any pending negotiations with such entities, within six (8) months after issuance of the
certificate of need, and again at twelve (12) months. The certificate holder must show that it is making
substantial and timely progress in implementing the project. In the absence of such a showing, The
Agency may initiate proceedings to revoke the certificate of need.

Special corrections and revised certificates. Any issued certificate of need containing typographical errors
or requiring similar clerical changes on its face, should be reported by the certificate holder and/or may be
recalled by The Agency or staff. In the event of such non-substantive changes, or technical errors or
omissions the executive director may issue a "revised" certificate in correct form. The certificate holder
shall surrender the original certificate prior to its reissuance in corrected form.

(a) Examples of errors and omissions and other nonsubstantive changes which may be made
through a revised certificate include:

1. A typographical error;
2. A change in the name of an institution or facility;
(i) This refers only to a change in the “doing business as” name, not to a change of

ownership. Any change of ownership occurring prior to licensure of a proposed
new health care institution is covered in paragraph eight (8) of this rule.

(ii) A change of ownership of a health care institution occurring within two years of
initial licensure requires notice to The Agency, but no revised or modified
certificate of need will be issued.

3. An extension of the expiration date due to a completed appeal; and
4. Other non-substantive changes as approved by the executive director;
(b) Except for changing the expiration date due to a completed appeal as provided above, a revised

certificate pursuant to this subdivision shall not be construed as extending the expiration date.

Modifications and/or addendums to issued certificates. In the event a certificate holder wishes to make

substantive changes relating to the scope, cost, or duration of the project, written request must be made
to, and formally approved by, The Agency in its discretion. If approved, such changes may be
reflected in either the issuance of a modified certificate of need, or by the issuance of an addendum to the
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(@)

original certificate. If the request is denied, The Agency’s decision is final, and no appeal shall be allowed.

(@)

(b)

(€)

Changes included within the provisions of this subdivision may include, but are not limited to, cost
increases or decreases, downscaling or increasing the scope or square footage of a project,
requests for an extension of the expiration date and changes of ownership where allowed by law
and Agency rules. Generally, such changes resuiting in either a ten (10) percent increase or
decrease shall be presumed substantive, though there will be instances where changes greater
than ten (10) percent would not be substantive and instances where changes less than ten (10)
percent would be substantive, depending upon the totality of the circumstances. In no event will
any change in cost of less than $10,000 be deemed a substantive cost modification. In no event
will any change which would independently require a certificate of need be considered for a
modification or addendum. Multiple requests for modifications of a certificate of need, and such
other modifications which in the discretion of The Agency would have significantly impacted
public participation in The Agency's consideration of the original application, may be considered
by The Agency as requiring a separate certificate of need.

1. Certain changes of ownership (“change of control”), prior to licensure constitutes the
transfer of a certificate of need, and will render the certificate null and void, as provided in
T.C.A. § 68—11—1620.

In addition to the circumstances constituting a change of ownership (“change of control”)
as specified in T.C.A. § 68—11—1620, the termination of interest of over 50% of the
membership of a non-profit corporation constitutes a change of ownership/change of
control. If the change is made from a non-profit, membership corporation to a non-profit,
non-membership corporation, there is no change of control if the boards of directors of
the corporations are interlocking to the extent that there is no actual change of control of
the corporate powers of the corporation which will hold the certificate of need.

Any certificate holder seeking a modification or addendum must make a formal request in writing
to The Agency, in accordance with policies adopted by The Agency staff. Such written request
must be accompanied by the appropriate supporting documentation justifying the requested
modification. Simultaneously with the submission of such written request, the certificate holder
shall also file written notice with all parties who sought simuitaneous review, filed competing
applications, or who opposed the original application. Where an extension of the expiration date
is sought, the request must be accompanied by the fee referred to elsewhere in this rule.

A change of site may not be approved through a modification or addendum; a separate certificate
of need is required.

Any certificate holder seeking the removal of a condition which was placed on the certificate of need may
make an application in writing to The Agency, in accordance with policies adopted by The Agency staff.
At the time it makes such written application with The Agency, the certificate holder shall also file written
notice with all parties who sought simultaneous review, filed competing applications, or who opposed the
original application, and shall publish notice thereof in a newspaper of general circulation. In order to
show “good cause” for removing a condition, the certificate holder has the burden of showing that
circumstances have significantly changed, which necessitate the removal of the condition. Mere
disagreement or dissatisfaction with the condition will normally not be considered to be good cause for
removing the condition.

(@)

(b)

Application to The Agency for the addition of a specialty to an issued certificate that is limited to
either a single specialty or specific muiltiple specialties shall be made by the filing of a new
certificate of need application form.

Application to The Agency for the addition of therapeutic cardiac catheterization to an issued

certificate that is limited to diagnostic cardiac catheterization shall be made by the filing of a new
certificate of need application.

0720—11—.01 General Criteria for Certificate of Need

(3)

Quality. Whether the proposal will provide health care that meets appropriate quality standards may be

evaluated upon the following factors:
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(a)

Whether the applicant commits to maintaining staffing comparable to the staffing chart presented

in its CON application;

(b) Whether the applicant will obtain and maintain all applicable state licenses in good standing;

(c) Whether the applicant will obtain and maintain TennCare and Medicare certification(s), if
participation in such programs was indicated in the application:

(d) Whether an existing healthcare institution applying for a CON has maintained substantial
compliance with applicable federal and state regulation for the three vears prior to the CON
application. In the event of non-compliance, the nature of non-compliance and corrective action
shall be considered:

(e) Whether an existing heaith care institution applying for a CON has been decertified within the
prior three years. This provision shall not apply if a new, unrelated owner applies for a CON
related to a previously decertified facility;

(f) Whether the applicant will participate, within 2 years of implementation of the project, in self-

assessment and external assessment against nationally available benchmark data to accurately
assess its level of performance in relation to established standards and to implement ways o
continuously improve.

1. This may include accreditation by any organization approved by Centers for Medicare
and Medicaid Services (CMS) and other nationally recognized programs. The Joint
Commission or its successor, for example, would be acceptable if applicable. Other
acceptable accrediting organizations may include, but are not limited to, the following:

(i) Those having the same accrediting standards as the licensed hospital of which it
will be a department, for a Freestanding Emergency Department:

(i) Accreditation Association for Ambulatory Health Care, and where applicabie,
American Association for Accreditation of Ambulatory Surgical Facilities, for
Ambulatory Surgical Treatment Center projects:

(i) Commission on  Accreditation of Rehabilitation Facilities (CARF), for
Comprehensive Inpatient Rehabilitation Services and Inpatient Psychiatric
projects;

(iv) American Society of Therapeutic Radigtion _and Oncology (ASTRO), the
American College of Radiology (ACR). the American College of Radiation
Oncology (ACRQ), National Cancer Institute (NCI), or a similar_accrediting
authority, for Megavoltage Radiation Therapy projects:

(V) American College of Radiology, for Positron Emission Tomography, Magnetic
Resonance Imaging and QOutpatient Diagnostic Center projects;

(vi) Community Health Accreditation Program, Inc.. Accreditation Commission for
Health Care, or another accrediting body with deeming authority for hospice
services from CMS or state licensing survey, and/or other third party quality
oversight organization, for Hospice projects:

(vii) Behavioral Health Care accreditation by the Joint Commission for Nonresidential
Substitution Based Treatment Center, for Opiate Addiction projects:;

(viii) American Society of Transplantation or Scientific Regqistry _of Transplant
Recipients, for Organ Transplant projects:

(ix) Joint Commission or another appropriate accrediting authority recognized by
CMS. or other nationally recognized accrediting organization, for a Cardiac
Catheterization project that is not required by law to be licensed by the
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(@)

Department of Health;

(X) Participation in the National Cardiovascular Data Registry, for any Cardiac
Catheterization project:

(xi) Participation in the National Burn Repository, for Burn Unit projects:

(xi) Community Health Accreditation Program, Inc.. Accreditation Commission for
Health Care, and/or other accrediting body with deeming authority for home
health services from CMS and participation in the Medicare Quality Initiatives,
Qutcome and Assessment Information Set, and Home Health Compare, or other
nationally recognized accrediting organization, for Home Health projects:

(xiii) Participation in the National Palliative Care Registry, for Hospice projects: and

(xiv) As an alternative to the provision of third party accreditation information,
applicants may provide information on any other state, federal, or national quality
improvement initiatives, for Nursing Home projects.

For Ambulatory Surgical Treatment Center projects, whether the applicant has estimated the

(h)

number of physicians by specialty expected to utilize the facility, developed criteria to be used by
the facility in extending surgical and anesthesia privileges to medical personnel, and documented
the availability of appropriate and qualified staff that will provide ancillary support services,
whether on- or off-site.

For Cardiac Catheterization projects:

(i)

1. Whether the applicant has documented a plan fo monitor the guality of its cardiac
catheterization program. including but not limited to, program outcomes and efficiencies:

2. Whether the applicant has agreed to cooperate with quality enhancement efforts
sponsored or endorsed by the State of Tennessee; and

3. Whether the applicant will staff and maintain at least one cardiologist who has performed
75 cases annually averaged over the previous 5 years (for an adult program), and 50
cases annually averaged over the previous 5 years (for a pediatric program).

For Open Heart projects:

(0

1. Whether the applicant will staff with the number of cardiac surgeons who will perform the
volume of cases consistent with the State Health Plan (annual average of the previous 2
years), and whether the applicant will maintain this volume in the future:

2. Whether the applicant will staff and maintain at least one surgeon with 5 vears of
experience; and

3. Whether the applicant will participate in a data reporting, quality improvement, outcome
monitoring, and external assessment system that benchmarks outcomes based on
national norms (demonstrated active participation in the STS National Database is
expected and shall be considered evidence of meeting this standard):

For Comprehensive Inpatient Rehabilitation Services projects, whether the applicant will have a

(k)

board-certified physiatrist on staff (preferred):

For Home Health projects, whether the applicant has documented its existing or proposed plan

(1)

for quality data reporting, quality improvement, and an outcome and process monitoring system:

For Hospice projects, whether the applicant has documented its existing or proposed plan for

(m)

quality data reporting, quality improvement, and an outcome and process monitoring system:

For Megavoltage Radiation Therapy projects, whether the applicant has demonstrated that it will
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(4)

(n)

meet the staffing and quality assurance requirements of the American Society of Therapeutic
Radiation and Oncology (ASTROQO), the American College of Radiology (ACR), the American
College of Radiation Oncology (ACRO), National Cancer Institute (NCH), or a similar accrediting

authority;

For Neonatal Intensive Care Unit projects, whether the applicant has documented its existing or

(o)

proposed plan for data reporting, quality improvement, and outcome and_process monitoring
systems; whether the applicant has_documented the intention and ability to comply with the
staffing quidelines and qualifications set forth by the Tennessee Perinatal Care System
Guidelines for Regionalization, Hospital Care Levels, Staffing and Facilities; and whether the
applicant will participate in the Tennessee Initiative for Perinatal Quality Care (TIPQC):

For Nursing Home projects, whether the applicant has documented its existing or proposed plan

(p)

for data reporting, quality improvement, and outcome and process monitoring systems, including
in particular details on its Quality Assurance and Performance Improvement program;

For Inpatient Psychiatric projects:

(@)

1. Whether the applicant has demonstrated appropriate accommodations for patients (e.g.,
for seclusion/restraint of patients who present management problems and children who
need quiet space; proper sleeping and bathing arrangements for all patients), adequate
staffing (i.e., that each unit will be staffed with at least two direct patient care staff one of
which shall be a nurse, at all times). and how the proposed staffing plan will lead to
guality care of the patient population served by the project;

2. . Whether the applicant has documented its existing or proposed plan for data reporting,
guality improvement, and outcome and process monitoring systems: and

3. Whether an applicant that owns or administers other psychiatric facilities has provided
information on satisfactory surveys and quality improvement programs at those facilities.

For Freestanding Emergency Department projects, whether the applicant has demonstrated that

(r)

it will be accredited with the Joint Commission or other applicable accrediting agency, subject to
the same accrediting standards as the licensed hospital with which it is associated:

For Organ Transplant projects, whether the applicant has demonstrated that it will achieve and

(s)

maintain _institutional membership in the national Organ Procurement and Transplantation
Network (OPTN), currently operating as the United Network for Organ Sharing (UNOS), within
one year of program initiation; additionally, the applicant shall comply with CMS regulations set
forth by 42 CFR Parts 405, 482, and 498, Medicare Program; Hospital Conditions of Participation:
Requirements for Approval and Re-Approval of Transplant Centers To Perform Organ
Transplants; and

For Relocation and/or Replacement of Health Care Institution projects:

()

1. For hospital projects. Acute Care Bed Need Services measures are applicable; and

2. For all other healthcare institutions, applicable facility and/or service specific measures
are applicable.

HSDA will notify the applicant and any applicable licensing agency if any volume or quality

(w

measure has not been met.

Within one month of notification the applicant must submit a _corrective action plan and must

report on the progress of the plan within one year of that submission.

Contribution to the Orderly Development of Adequate and Effective Healthcare Facilities and/or Services.
The contribution which the proposed project will make to the orderly development of an adequate and
effective health care system may be evaluated upon the following factors:

(a

The relationship of the proposal to the existing health care system (for example: transfer
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)

©)

agreements, contractual agreements for health services, the applicant's proposed TennCeare
participation, affiliation of the project with health professional schools);

(b) The positive or negative effects attributed to duplication or competition;

(c) The availability and accessibility of human resources required by the proposal, including
consumers and related providers; and

(d) Whether the applicant commits fo maintaining an actual payor mix that is comparable to the payor
mix projected in its CON application, particularly as it relates to Medicare, TennCare/Medicaid.,
Charity Care, and the Medically indigent.

Applications for Change of Site. When considering a certificate of need application which is limited to a

request for a change of site-for-a-propesed-new-health-care-institution, The Agency may consider, in

addition to the foregoing factors, the following factors:

(a) Need. The applicant should show the proposed new site will serve the health care needs in the
area to be served at least as well as the original site. The applicant should show that there is
some significant legal, financial, or practical need to change to the proposed new site.

(b) Economic factors. The applicant should show that the project can be economically accomplished

and maintained at the proposed new site-would-be—at-least-as-economicallybeneficial-to-the
population-to-be-served-as-the criginal site.

(c) Quality of Health Care to be provided. The applicant should show the gquality of heaith care to be
provided will be served at least as well as at the original site.

(d) Contribution to the orderly development of health care facilities and/or services. The applicant
should address any potential delays that would be caused by the proposed change of site, and
show that any such delays are outweighed by the benefit that will be gained from the change of
site by the population to be served.

Certificate of need conditions. In accordance with T.C.A. § 68-11-1609, The Agency, in its discretion,
may place such conditions upon a certificate of need it deems appropriate and enforceable to meet the
applicable criteria as defined in statute and in these rules.

0720—12—.01 STANDARD APPLICATION.

(1)

Application for a certificate of need shall be made on form(s) provided by The Agency. The applicant must
provide all information requested in the application forms. The information which may be required in the
application form(s) includes, but is not necessarily limited to, the following:

(a) Facility identification, including legal interests and status, operator and owners;

(b) Detailed project description;

(c) Detailed project cost data;

(d) Detailed disclosure of anticipated financing mechanism;

(e) Project operating costs and revenues, patient charges, and occupancy rate;

(f) Information on whether the proposed project will provide health care that meets appropriate

quality standards;

(gf) Information on the project’s relationship to public needs and the existing health service system;
and
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(hg) A copy of any signed agreement between the applicant and TennCare managed care
organizations; if a signed agreement has not been executed prior to The Agency's consideration
of the application, the applicant shall provide a list of any such organizations with whom the
applicant is negotiating, or a statement that the applicant does not intend to contract with any
TennCare managed care organization(s).

0720—12—.02 REPORT OF BED INCREASES NOT REQUIRING A CERTIFICATE OF NEED.
(1) Any nursing-homerehabilitation facility, mental health hospital or hospital which is increasing the number

of its licensed beds without the necessity of obtaining a certificate of need, as provided by law, shall
report such activity on forms provided by The Agency.

(2) Any nursing-homerehabilitation facility, mental health hospital or hospital reporting such increases must
provide all information requested in the form(s). Information required to be provided by the forms may
include, but not be limited to, the following:

(a) Facility identification;

(b) Date of most recent prior increase in number of licensed beds not requiring a certificate of need,
number of beds increased, and type of beds:

(ch) Number of licensed beds prior to the request;

(de) Number of beds being increased, by licensure category; and

(ed)  Anticipated date of licensure/certification.

0720-12-.034 REPORT OF CHANGE OF OWNERSHIP OF LICENSED INSTITUTIONS.

)] Notice of a change of ownership of a health care institution, occurring within two years of the date of initial
licensure, must be reported to The Agency in writing. Any person reporting such a change of ownership
must provide all information requested by The Agency. Such information which may be required may
include, but not be limited to, the following:

(a) Identification of the current owner of the health care institution;

(b) Identification of the proposed new owner of the health care institution;
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(c) Identification of the health care institution, the ownership of which is proposed to be transferred;
and,

(d) The effective date of the proposed change of ownership.

0720—12—.045 REGISTRATION OF EQUIPMENT.

(1)

2

(3)

Ownership of computerized axial tomographers,—lithotripters; magnetic resonance imagers, linear
accelerators, positron emission tomography, and any other piece of equipment specified by law, must be
made on forms provided by The Agency within ninety (90) days of acquisition of the equipment.

The person registering such equipment must provide all information requested in the form(s) provided by
Agency staff. Information which may be required by the form(s) may include, but not be limited to, the
following:

(a) Identification of the owner of such equipment;
(b) The location of the equipment, including facility identification;
(c) Whether the acquisition is by purchase, lease, or otherwise;

(d) The date of delivery of the equipment; and
(e) The expected useful life of the equipment.

All such equipment shall be filed on an annual inventory survey developed by Agency staff. The survey
shall include, but not be limited to, the identification of the equipment and utilization data according to
source of payment. The survey shall be filed no later than thirty (30) days following the end of each state
fiscal year. The Agency is authorized to impose a penalty not to exceed fifty dollars ($50) for each day
the filing of the survey is late.

0720—12—.05 Annual Reports Concerning Magnetic Resonance Imaging Services

Any person who provides magnetic resonance imaging services shall file an annual report each year with
The Agency concerning adult and pediatric patients that details the mix of payors by percentage of cases
for the prior calendar year for its patients, including private pay, private insurance, uncompensated care,
charity care, Medicare, and Medicaid. These reports shall be filed on forms provided by The Agency, and
shall be due as provided by law.

0720-12-.06 Report Concerning Continued Need and Appropriate Quality Measures.

(1)

For every certificate of need issued after July 1, 2016, reporting shall be made to the Health Services and

Development Agency each year on the anniversary date of implementation of the certificate of need, on
forms prescribed by the Agency. Reporting shall include an assessment of each applicable volume and
quality standard and shall include results of any surveys or disciplinary actions by state licensing
agencies, payors, or CMS, which are relevant to the health care institution or service authorized by the
certificate of need. The existence and results of any remedial action, including any plan of correction,
shall also be provided., unless the information is considered confidential under state or federal law.
Reporting may be made for the entire health care institution, relevant department, service, equipment or
beds, rather than segreqgating the portion authorized by the particular certificate of need; reporting for the
portion authorized by the particular certificate of need is preferred if the data is easily segregated and
doing so would not be unduly burdensome or costly to the provider.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

Grandy, Joe (Chair)

Korth, Paul (Vice-
Chair)

Alsup, Thomas

Gaither, Keith

Harding, Jaclyn

Jordan, Lisa

Mills, Thom

Patric, Kenneth

XIXIX|X| XX X[X

Ridgway, Corey

Taylor, Todd X

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Health Services and Development Agency on August 23, 2017, and is in compliance with the provisions of
T.C.A §4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 06/01/2017

Rulemaking Hearing(s) Conducted on: (add more dates). 07/28/2017

Date: 9/ 7/ / 7

s

Wity
;\\\\\ !ff . ) -~
SSE B Huy T, Signature:

SR /’n 2
£ STATE Z Name of Officer: Melanie Hill
s ¢ OF L Z
SH: TENNESSEE ¥ = Title of Officer: _Executive Director
2 . NOTARY (S
’f,,;cg,%.s PUBLIC »‘*1’%%\”?
o, Tea, et . .
‘Zﬂ,,g 3%;\«3‘32\&‘ Subscribed and sworn to before me on: /A)W Z 20l7

Notary Public Signature: A)M% W

My commission expires on: Y7 Dol ¥, 202 [

Agency/Board/Commission: Health Services and Development Agency

0720-08, 0720-09, 0720-10, 0720-11, and 0720-12

Rule Chapter Number(s):

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
‘(ﬁé}u’ja} "fi.efJJ/ (éff at, 1

Herbert H. Slatefy T
Attorney General and Reporter

10/12/ 200

Date
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Filed with the Department of State on: 105/2/4‘ {/ r{

Effective on: i m//b![ ’%% /A 4

P

Tre Hargett
Secretary of State
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G.O.C. STAFF RULE ABSTRACT

DEPARTMENT: Children's Services
DIVISION: Office of the General Counsel
SUBJECT: Classification and Review of Reports of Child

Abuse/Neglect and Due Process Procedures for Release
of Child Abuse/Neglect Records

STATUTORY AUTHORITY: Tennessee Code Annotated, Sections 37-1-409(e), 37-1-
612(f), and 37-5-107(j)

EFFECTIVE DATES: January 4, 2018 through June 30, 2018

FISCAL IMPACT: None

STAFF RULE ABSTRACT: These rules govern the appeals process for individuals

who have been substantiated as committing child abuse or
neglect by the Department of Children's Services; as well
as, the release of an individual's name as a substantiated
perpetrator of child abuse or neglect for employment
purposes. Previously, these rules only allowed for an
individual to receive an APA contested case hearing if their
job or professional licensure would be impacted. The
proposed amendment would allow for every individual to
receive an APA contested case hearing. Also, the
proposed amendment would allow for an automatic file
review, the first step in the substantiation appeal process,
for minor perpetrators. The proposed amendment would
also allow a substantiated perpetrator who has exhausted
due process and waited one year since case closure to
apply to the Child Abuse Registry Review Committee so
that the committee may consider any remedial action they
might have taken to administratively overturn the
substantiation.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable

On March 17, 2017, DCS held a public hearing regarding the proposed changes to Classification and Review of
Reports of Child Abuse/Neglect and Due Process Procedures for Release of Child Abuse/Neglect Records, 0250-
07-09. We invited attendees to comment on each provision in the proposed rules. We received no written
comments.

Craig Hargrow, with the Tennessee Commission on Children and Youth (TCCY), offered 2 general comments in
support of the proposed changes. First, TCCY supports the change in language regarding the substantiations
and strongly supports the new provision of the rule allowing individuals request their substantiation be withdrawn
upon proof of changed behavior and circumstances The Juvenile Justice Division of TCCY also supports the
automatic notice and automatic review of a substantiation for a minor perpetrator.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

Requlatory Flexibility Addendum

The agency shall consider, but not be limited to, each of the following methods of reducing the impact of the
proposed rule on small businesses while remaining consistent with health, safety, and well-being:

(1) The extent to which the rule may overlap, duplicate, or conflict with other federal, state, and local
governmental rules.

The proposed rules align with Tennessee and federal law and do not conflict with other federal, state, or local
governmental rule.

(2) Clarity, conciseness, and lack of ambiguity in the rule.

The proposed rules are clear, concise, and unambiguous.

(3) The establishment of flexible compliance and reporting requirements for small businesses.
These rules do not contain reporting requirements for small businesses.

(4) The consolidation of friendly schedules or deadlines for compliance and reporting requirements for small
business.

These rules do not involve schedules or deadlines for compliance and reporting requirements for small
businesses.

(5) The consolidation or simplification of compliance or reporting requirements for small businesses.
These rules do not contain reporting requirements for small businesses.

(6) The establishment of performance standards for small businesses as opposed to design or operational
standards required in the proposed rule.

These rules do not establish performance, design, or operational standards for small businesses.

(7) The unnecessary creation of entry barriers or other effects that stifle entrepreneurial activity, curb innovation

or increase costs.

1

These rules do not create unnecessary barriers, stifle entrepreneurial activity, curb innovation, or increase costs.
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Economic Impact Statement

(1) The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule.

These rules are not projected to apply to any small businesses.

(2) The projected reporting, recordkeeping, and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.

There are no reporting, recordkeeping, or other administrative costs required for compliance with the proposed
rules.

(3) A statement of the probable effect on impacted small businesses and consumers.
The proposed rules will have no impact on small businesses and consumers.

(4) A description of any less burdensome, less intrusive, or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means might be
less burdensome to small business.

There are no less burdensome, less intrusive, or less costly alternative methods of achieving the purpose of the
proposed rule amendments.

(5) A comparison of the proposed rule with any federal or state counterparts.
Federal: The Department is unaware of any analogous federal rules.
State: There are no state counterparts with which to compare these proposed rules.

(6) Analysis of the effect of the possible exemption of small businesses from all or any part of the requirements
contained in the proposed rule.

These rules do not provide for any exemptions for small businesses.
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impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The proposed rule amendments should not have a financial impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

These rules govern the appeals process for individuals who have been substantiated as committing child abuse
or neglect by the Department of Children’s Services; as well as, the release of an individual's name as a
substantiated perpetrator of child abuse or neglect for employment purposes. Previously, these rules only
allowed for an individual to receive an APA contested case hearing if their job or professional licensure would be
impacted. The proposed amendment would allow for every individual to receive an APA contested case
hearing. Also, the proposed amendment would allow for an automatic file review, the first step in the
substantiation appeal process, for minor perpetrators. The proposed amendment would also allow a
substantiated perpetrator who has exhausted due process and waited one year since case closure to apply to
the Child Abuse Registry Review Committee so that the committee may consider any remedial action they might
have taken to administratively overturn the substantiation.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. §§ 37-1-409(e), 37-1-612(f), and 37-5-107(j) require the Department of Children’s Services to adopt rules
to establish administrative and due process procedures for the disclosure of its investigative determinations in
order to protect children from abuse and neglect.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

| None |

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

| None |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The Department of Children’s Services does not expect these rules to have a financial impact on local
governments.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Stephanie Butler, Department of Children’s Services, Director of Internal Quality Control and SafeMeasures
Project Manager

Douglas Eari Dimond, Department of Children’s Services, General Counsel

Helen Rodgers, Department of Children’s Services, Assistant General Counsel

(G) ldentification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Stephanie Butler, Department of Children’s Services, Director of Internal Quality Control and SafeMeasures
Project Manager

106




Douglas Earl Dimond, Department of Children’s Services, General Counsel

Helen Rodgers, Department of Children’s Services, Assistant General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Stephanie Butler

UBS Tower, 10" Floor

315 Deaderick Street
Nashville, TN 37243
615-5632-6190
Stephanie.L.Butler@tn.gov

Douglas Earl Dimond

UBS Tower, 7" Floor

315 Deaderick Street
Nashville, TN 37243
615-741-9184
Douglas.E.Dimond@in.gov

Helen Rodgers

UBS Tower, 7" Floor
315 Deaderick Street
Nashville, TN 37243
615-741-1404
Helen . Rodosers@in.gov

(I) Any additional information relevant to the rule proposed for continuation that the committee requests.

None
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0250-07-09-.10

Stay of Administrative Proceedings
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Redline
0250-07-09

Classification and Review of Reports of Child Abuse/Neglect and Due Process Procedures for Release of Child
Abuse/Neglect Records

Rule 0250-07-09-.01 Definitions is amended by deleting the text of the rule and substituting instead the following
language, so that as amended, the rule shall read:
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2)——Adult-means-any-person-eighteen-(18)-years-of age-or-older-Tenn-Code- Ann-§37-1-102(b)3)
(8)-—“Child" means (A) A person-under the-age of eighteen (18) years of age-
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