G.0.C. STAFF RULE ABSTRACT

.DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Boeard of Cosmetology and Barber Examiners
Regulatory Boards
Mobile Shops

2016 Public Chapter 983 was enacted by the
Tennessee legislature creating a new maohbile shop
license which would allow cosmetologists and
barbers to provide mobile services. The Act
provides the Board with the authority to promulgate
rules in order to regulate such maobile shops and
those persons engaging in activities within mobile
shops. There are no known federal laws
mandating promulgation of such rules.

November 27, 2017 through June 30, 2018

The estimated state fiscal impact is determined {o
be minimal. It is assumed that the state will see an
increase in state revenues in an amount of $9,050
per fiscal year based upon an estimate of 1% of
currently licensed shop owners who will apply for a
mobile shop license.

These rulemaking hearing rules create regulations
for mobile cosmetology and barber shops. These
mobile shop licenses were created by the
legislature in 2016 Public Chapter 983 and
rulemaking authority within.



Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rute filing, Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

No public comments were received at the public hea'r?ng.



Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

(1) The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule;

The proposed rules can potentially affect the approximately 8,550 cosmetology shops in the state of
Tennessee, most of which are considered to be small businesses.

(2) The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record,

The proposed rules will create the foliowing administrative costs: twenty-five dollars ($25.00) for a new
mobile shop license; twenty-five dollars ($25.00) for renewal of a mobile shop license; twenty-five dollars ($25.00)
for mobile shop inspection. No additional professional skills are necessary for preparation of the report or record.

(3) A statement of the probabie effect on impacted small businesses and consumers;

The effect on smail businesses will be positive. The proposed rules and law will offer an additional
location for barber, cosmetology, and dual shops to meet the demand of its consumers. The proposed rules also
establish safety and sanitary guidelines that will protect consumers.

(4) A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and 1o what extent the alternative means might be
less burdensome to small business;

There are no less burdensome, less intrusive or less costly methods of achieving the purpose of these
proposed rules.

{5} A comparison of the proposed rule with any federal or state counterparts; and
There is no federai counterpart to the proposed ruies. The proposed rules share similarities with multiple
different states, including, but not limited to Florida, Texas, California and North Carolina, that have enacted rules

for mobile shops.

(8) Analysis of the effect of the possible exemption of small businesses from all or any part of the reguirements
contained in the proposed rule.

Exemption from the requirementis of proposed rule would be unfeasible for a business of any size. The
proposed rules establish safety and sanitary guidelines designed to protect consumers.



Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promuigated shall state in a simple
declarative sentence, without additionai comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp:/state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These rules will not have an impact on local government.
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Additional Information Required by Joint Government Operations Commitiee
All agencies, upon filing a rule, must also submit the following pursuant to T.C A. § 4-5-226(i}{(1).

{A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

These rules create reguiations for mobile cosmetology and barber shops. These mobile shop licenses were
created by the legistature in 2016 Public Chapter 983-and rulemaking authority within.

(B) A citation to and brief description of any federal law or reguiation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

2016 Public Chapter 983 was enacted by the Tennessee legislature creating a new mobile shop license which
would allow cosmetologists and barbers to provide mobile services. This Act provides the Board with authority
to promulgate rules in order to regulate such mobile shops and those persons engaging in activities within
mobile shops. There are no known federal laws mandating promuigation of such rules.

(C) lidentification of persons, organizations, corporations or governmentat entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Alt licensees who currently own a shop or those persons who do not own a shop but would like to own a shop
may be affected in that there is now a new opportunity to operate a mobile shop. It is unknown whether those
persons urge adoption or rejection of this rule,

(D) Identification of any opinions of the attorney general and reporter or any judicial ruking that directly relates to
the rule or the necessity to promulgate the rule;

There are no known opinions of the atiorney general and reporter or any judicial ruling that directly relates to the
rule or the necessity to promulgate the rule.

{E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent {2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The estimated state fiscal impact is determined to be minimal. It is assumed that the state will see an increase
in state revenues in an amount of $9,050 per fiscal year based upon an estimate of 1% of currently licensed
shop owners who will apply for a mobile shop license.

{F) ldentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Cherrelle Hooper, Assistant General Counsel

Roxana Gumucio, Executive Director, State Board of Cosmetology and Barber Examiners

{G) Iidentification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Cherrelle Hooper, Assistant General Counsel

Roxana Gumucio, Executive Director, State Board of Cosmetology and Barber Examiners




(H) Office address, telephon'e number, and emall address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the commitiees; and

Cherrelie Hooper

Assistant General Counsel

500 James Robertson Parkway
Nashville, TN 37243
615-741-3072

Cherrelle. Hooper@in.gov

Roxana Gumucio

Executive Director, State Board of Cosmetology and Barber Examiners
500 James Robertson Parkway

Nashville, TN 37243

615-532-7081

Roxana Gumucio@tn.gov

() Any additional information relevant to the rule proposed for continuation that the committee requests.

None Known.
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Rulemaking Hearing Rule(s) Filing For

Rulemaking Hearing Rules are rulas filed after and as a result of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant fo Tenn. Coda Ann. § 4-5-229, any new fee or fee increase promulgated by slate agency rule shail take effect on July 1, following
the expiration of the ninety (90} day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fes
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and fo subsequent rufes that make permanent siich emsrgency
rules, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did not, during the preceding
two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operafmg the board, commission or entrfy in accordance with § 4-29-
121(b).

f_\gency!BoardICommlssmnEm The Board of Cosmetology and Barber Exammers

Division: Reguiatory Boards DIVISIOI’I
" Contact Person: | Cherrelle HOOpe¥‘ T
Address: | 500 James Robertson Parkway Nashville, TN e

"Phone: | 615-741-3072
Email: | Cherrelle.hooper@tn.gov

Revision Type {check all that apply):

X Amendment

X New

Repeal

Rule(s) (ALL chapters and rules contained in filing must be listed here: If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are

. listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number Chapter Title

- 0200-01 Rules of the Barber Boa_[cj___ﬂ_ o o
Rule Number Rule Title -
| 0200-01-.19 | Mobile Shops

' Chapter Number | Chapter Title

0440-01 Licensing
Rule Numbe( Rule Tite _ . _
0440-01-.13 Fees

0440-01-.19 Viohis Sheps

| Chapter Number | Chapter Title

0440-02 Samtary Rules
Rule Number Rute Title )
0440-02-.01 Definitions




Chapter 0200-01
Board of Barber Examiners
Amendmenis
Table of Contents

0200-01-.01 Requirements for School License 0200-01-.10 Original License Fee
0200-01-.02 Curriculum - 0200-01-.11 Fees

0200-01-.03 Transcripts o 0200-01-.12 Inspections

0200-01-.04 Applications for Exarnination 0200-01-.13 License Qualifications
0200-01-.05 Posting of Licenses 0200-01-.14 Teacher Training Programs

0200-01-.06 Expiration of Certificates of Registration 0200-01-.15 Student Kits
0200-01-.07 Equipment and Location Requirements 0200-01-.16 Demonstrations

for Barber Shops 0200-01-.17 Alcoholic Beverages
0200-01-.08 Educational Equivalent 0200-01-.18 Civil Penalties
0200-01-.09 Examinations 3200-01- 18 Moblle Shops

Chapter 0200-01
Board of Barber Examiners
New Rules

Chapter 0200-01 is amended by adding the following as new rule 0200-01-.19 [Mobile Shops]:
Muobile shons where barber sevices sre nerformed shall meet the reguirements in Rule 0440-01- 14 [Monils

Shops! and pay the fees sel oul In Ruls 0440-01-13 for mobile shons orovided. however that the provision of
barbering services In suoh shops shall be controlled hy T.O A Tille 62 Chapter 2 and thess ruies.

Authority: (2016) Public Chapter 883, T.C A §8 62-3-128 and 82-4-128

Chapter 0440-01
Board of Cosmetology
Amendments
Table of Contents

0440-01-.01 Requirements for School License 0440-01-.10 Original License Fee
0440-01-.02 Change of School Ownership and 0440-01-.11 Teacher Training Programs
Relocation 0440-01-.12 Demonsirations
0440-01-.03 Curriculum 0440-01-.13 Fees
0440-01-.04 High School Equivalents 0440-01-.14 Civil Penalties
0440-01-.05 Requirements for Schools 0440-01-.15 Practice by Instructor
0440-01-.06 Enroliment of Students 0440-01-.16 Schools Providing Limited Instruction
0440-01-.07 Student Kits 0440-01-.17 Communication with the Board
0440-01-.08 Expiration of School Registration Renewal | 0440-01-.18 Expedited Licensing for Certain Military
0440-01-.08 Examination Passing Scores and Schools Personnel and Spouses
Attendance Ratio £440-01- 19 Mobile Shops




Chapter 0440-01
Board of Cosmetology
Amendments

Fule 0440-01- 13 [Feesl is amended by inserting the ollowing as newly designated paragraph (8) and

renumbering the subssduent paragranhs accordingly:

)]

Mobite Shops

iay MNew mobile shop licanse, ..o bw hundred doliars (5200.001

i Renewal of 8 moblle shop license . sevenly five doliars (578.00)
[ Mobile shop Inspection. .. oo Ty dollars (850.60)
) Change of ownership dus to death of immediate family. ... no shaige,

with g cony of the death certificate or oblluary,

B2-4-138 and (2016) Public Chabler 983

Chapter 0440-01
Board of Cosmetology
New Rules

Chapter 0440-01 is amended by adding the following language as new rule 0440-01-.19 [Mobile Shops]:

£

{8 "Mobile shop” shall have the same definition as in T .CA § B2-4- 100 (@316
i) “Drimary shop means ihe currently-licensed cosmeiology, parber, or dual shop with a

fixed ooation under whose lipanse or reglstralion 2 mobile shoo s operated nursyant i

TCA §82-3-134 o §2-4-138

Anplication for License

{8} A anplication to operale a moblie shop shall includs:

g—A'*-\
=

The name. address and license number of the orimary shop unoer ihe licenss
of which the mobile shop will operals,

The name unger which the mobile shop will cperate,

The types of cosmeaioloay or barbering services o be performad 2t the mobile
shop;

The new license fee for 8 mobils shop as set by Ruyle 0440-01- 13, and

The name, address, phone number ang livense information of the mobile shop's
manacer as defined in T A 8§ 82-3-109c) (B or & 82-4-102(23(10) a5 the
case may be which may be the same or different as the mansaer of the orimary
shop under whose license the mobile shop is operaling,

The mobile shop and the primary shop shall be ownaed by (he Same Dersch, DErsons or

entity,



1f the owner has a perinershis agreement with another entity wharaein one person
coerates e phmary shiop and another operates the mobile shop, the parinership
agreement shall be disclosed o the Board office on a fornm provigsed by the Board
office. due alihe limea the mobile shop application Is submited

2. it shall be the responsibliiy of the orimary shop owner o inform ihe Board office
when g business partnership ¢issolves,

The intial issuance of & mobile shop license shall be sel o sxpire on 1he same date as
the orimary shop, but the aoplication and registration fee for the mobils shop shall not be
profated

A mobiie shop shall undergo an initial insnection and pay the fee for the inilal Inspection
oror o receving loensure as a mobile shop

An application for renewal of a2 mobile show licenses shall noluds

i Any update or ohange in Information previously provided o the Board regarding
ihe mobile s=hop in the most recent application or renewal of such moeblie shop,

2. The mobile shop renewal fee as sef by Ruyle 0440-071- 13,

e

The submission of a date and Iocation that the mobile shop will be located for the
nand two annual inspections, provided  howsver that the Board shall not be
reauired o accent such date or lncation

The mobile shop shal recajve gl Board office comespondence throuoh the permanent address of

ihe mobile shog's nrimary shop

The primary shop may be heid lable for any acts by the mobile shop that would conslitute

grounds for discipling agalnst the moble shop

Eouioment Reguired

ial

in ey of any squinment reguired for a barber cosmetology or dusl shop, all mohils
shops shall be reguired 1o have:

-
o

ne {1 shampoo bowl with hot and cold running walsr In work ares and chair,

2. one (1) enclosed storage ares for clean owels,

3 one {1 covered and labsied container for solled lowels,

4. one {1 covered and labeled rash container mainiained in a sanilary condition,
5 ahe (1) dry stedlizer with fumicgant or sanitary compariment

8. one (1) wet sterllizer

7. ore {11 work station {standard size) for sach operatorn

o) ona (17 yitra vielet sanitizer, and

9, one (1) blood spill kit

i addition in the reguirements of subparsgrapt (5323 8 mobile shop offering skin care
seryices sholl alus bo reguired 10 have:

1. ong {4 sinkowhich provides hot and ooid running water I the work areg

10



8

7

o

2. one (1) hands fres magnifving lamp

3. one (1) encigsed storage ares for clean iowels,

4. one (1) covered and labelad container tor soiled towels,

joN one (1) covered and labsled rash contalner maintained in a sanllary éomﬁitlon:
8 one (1) reclining facial chairiable

7. ong {1} wet sieré.ijz@r for the souloment ysed

8. ane {1 yllra violet sanitizer
92 ona (1) blood spill kit
10, one (1) sharps container for biohazard material removal

ona (1) eleclic hot towel cabin

12, one (1) facial steamer; and
13, one (1) wax depliatory healer polwith mapufaciurer's intended commercial use
statement,
i) N addition to the requiremenis of subparacraph (51(a a mebile shop offering mangure

services ahall also be reguired 0 have

1. onae (1) manicurs table with stool or chalr, ner manisurist

2. one (11 wet stenlizer for equiprment used;

3, one (1) finger bow! per lable

4. one (1) govered contaner per table for cotton balls and swabs;

9. one (1) foot hath W pedicures are offered, and

8. ane {Yslgn prominently oosted stating that the customer has the Jght not o

have drills used on his or her nails,

el The executive director to the Board may, In his/her discretion. waive one gr more of he
Toreqono equipment requitemeants o accommodsie mobile shops offering lmited
services Il services offered chance, the mobie shop is recuired o complele & new
aonlioation and recelve a new inspeclion.

Fvery mobile shoo shall contain sufficient equipment In working order 1o enable 4 to parform all
services offered compeatently ang efficiently.

The owner and/or manaaer of 3 moblle shop shall discicse the current location of 8 mobile shop
unen e reqguest of the Board of the Board's staff

itis unlawiul o operate a mobile shop unless s at all fimes . under the direction of 8 manager
of desianated manager. While on duly. the manager or designated manaoer shall be responsibie
for the shoo's compliance with all iaws and rules of the Boarg,

The manacer and deslgnated manager of 2 mobile shop may manage those who practice
disciplines n cosmeatology or barbering oiher than the discipling In which ihe manansr or
dgesianated manacer is llcansed: however, e manacer of desionaled manager shall only
nracticg within the field that the person is licensed.

11



48 The manager, owner. and desionated manager, when ne designated manager is on duly, shall
have the same responsibliies as described in TC A 8§ 62-3-111, f the shop is providing
barbering services. and T.C A& 82-4-1198 i the shoo is providing cosmainlogy services

{113 i the owner of 2 mobile shoo chanoges, then the new owner and primary shoo shall apply for and
recalve a new mobile shop license, Including paving all fees for sych 8 new license . prior to
pperating the moblle shop

w

T The fae for changing the name of 5 mobile shop shall be the same as the fes for changing the
name of & cosmetology or barber shop. orovided . howsver that a request to change the name of
both & onmary shop and a mobile shop at the same time shall be processed with 8 single such

(13) Each mobile shop shall be inspecied al least annually and the owner of the mobils shop shall pay
the fee Tor inspection as set by Ruls 2440-01- 13

{14) An nspactor may nspect 5 mobile shoo anviime the mobile shop s open for business any
number of Ymes per vear.

{15} There shiall not be a late fee for the lale renewal of o mobie shop licenss provided that no mobiie
shon shall be operated while not oroperty licensad,

(16) The moebile shop shall prominenty dispiay at 2l imes the most recent license issued by the
Board shewing the name of the mobile shop and the nams of the primery shop, This disglay must
Le visibie from the ouiside of the mobile shop. The mobile shop I8 also required 1o have sxdemal
signs wiin the nams of the mobile shaon,

{47 The mobile shop shall be legally parked In a fxed position and fully stationary (notin moliom
while rendaring services I cusiomers.

{183 The mobile shop s required 1o disoose of any wagle waler In g sanitary sewar sysiem.

18 Cusiomesrs shall not be exposed o any dengerous condition nside & mobile shop resulting from
vehicle emissions or vehicle mainisnance.

Authority: {2016) Public Chapter 983, T.C.A, §8 62-3-108, 62-3-111, 62-3-134, 62-4-105(e), 62-4-119, 62-4-1285,
and 62-4-1358. '

Chapter 0440-02
Board of Cosmetology
Amendments

Rule 0440-02-.01(1)(e) is amended by deleting the subparagraph in its entirety and substituting instead the
following language so that, as amended, the subparagraph shall read:

{es “Bhon’ means a cosmetoloogy shon, manicure shop, skin care shop, or natural hair stvling
shoo and includes a mobila shop uniess context otherwise requires,

Authority: T.C.A. §§ 62-4-102, 62-4-105(e),and 62-4-134-_and (2016 Public Chapler 983

12



* 1f a roll-cali vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature

(if required)

Ron R. Gillihan li X

Kelly Barger X

Nina Coppinger

Judy McAlister

Becky Russell

>

Patricia J.
Richmond

Mona Sappenfield

Frank Gambuzza

Amy Tanksley

Anita Charlton

Yvette Granger

XXX x| XX

Jimmy Boyd

Brenda Graham X

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promuigated and adopted
by the Tennessee Board of Cosmetology and Barber Examiners (board/commission/ other authority} on
08/Q7/2017 (mmidd/iyyyy), and is in compliance with the provisions of T.C.A. § 4-5-222,

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 05/04/2017

Rulemaking Hearing(s) Conducted on: (add more dates). 08/07/2017

Date:

Signature

Name of Officer:

,&%ﬁ‘f ggggggggggg %, Title of Officer.
:?ég?:‘w <<§§<¢§OQ? %ﬁ;a
Fuals AETA =
tat é}&w&?‘?‘\gj igﬁsbflbed and sworn to before me on:
) o :“ e y
L %, A\{{’ &Q\% ; § {é”? ) ) 7
LN, BASE S Notary Public Signature|
e a @ng 5 L
ff;’f.; aaaaaaa »\Q:Sa {;\: -
sy SN . g
*f{sgsga;uﬂ“‘l«;}@‘ My commission expires on:}

R

Aot 920/

Lt N

Cherfelle Hooper

Assistant General Counsel

]
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All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the

State of Tennessee and are approved as to legality pursuant to the provisions of the Adminisirative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.

The Board of Cosmetology and Barber Examiners
0200-01-.19 Mobile Shops

0440-01-.13 Fees

0440-01-.19 Mobile Shops

0440-02-.01 Definitions

S

Herbert H. Slafery iii
Attorney General and Reporter

?’fﬂgjﬁm‘?
;o

Date
Department of State Use Only

Filed with the Depariment of State on:

Effective on:

Fre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT:

DIVISION:

- SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Commerce and Insurance
Securities
Securities Registration and Exemptions

This rule is authorized by various provisions of the
Tennessee Securities Act of 1980 (T.C.A. §§48-1-
101 et seq.), particularly T.C.A. § 48-1-116, which
provides that the Commissioner "may from time to
fime make, promulgate, amend, and rescind such
rules, forms, and orders as are necessary to carry
out this part” and T.C.A. §§ 48-1-103(a)(7) and 48-
1-103(a)(12), the corresponding statutory
provisions for non-profit company exemptions and
bank holding company exemptions, respectively,

November 12, 2017 through June 30, 2018
None

The amendments will add clarity and consistency
for exemption filings. An added effective period
and renewal instructions to each exemption will
provide additional guidance to issuers claiming the
exemption and provide consistency in application of
internal policies for reviewing these exemptions in
the Registration Section of the Securities Division.
The amendments also clean up out-of-date
references to an obsolete North American
Securities Administrators Association's ('NASAA")
Statement of Policy.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall inciude only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public haaring, the agency heed only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable. P

Comment 1
G780-04-02-.15(1){b)

It was commented that many holding companies have a letter from the Federal Reserve Board that is probably
buried in a file from thirty years ago and not easily accessible as proof of registration of that specific type of proof.

Response to Comment 1

Although proof of registration in the form of the original letter from the Federal Reserve Board may be difficult for
companies to produce, the rule is sufficiently worded broadly as "proof of registration” leaving room for the
Tennessee Securities Division staff to be flexible with accepting acceptable proof that the company is registered
with the Federal Reserve Board.

Comment 2
0780-04-02-.15(1)c) and {3}

it was commented that the rule reads that a holding company must file a registration with the US Securities and
Exchange Commission ("SEC”) to qualify for this exemption when before holding companies could use an
exemption from registration with the SEC while applying for this state exemption. The commenter suggested
adding the words "if any” o end of subdivisions {1j(c) and (3} to clarify.

Response to Comment 2

The Department agrees with this comment. The words "if applicable” have been added to the end of subdivisions
{1)(c) and {3} fo clarify that a copy of the SEC registration statement must be fifed only if it is applicable.

16



Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rulemaking process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The Department of Commerce and Insurance has considered whether the proposed rules in these Rulemaking
Hearing Rules are such that they will have an economic impact on small businesses (businesses with fifty (50) or
fewer employees). The proposed rules are not anticipated to have a significant impact on small businesses.
Tenn. Code Ann. §§ 48-1-103(a)(7), 48-1-103(a)}{12), and 48-1-116 authorize the Commissionsr to promuigate
rules to carry out the Tennessee Securities Act and specifically authorize the Commissioner to request additional
information for the Non-Profit exemption and Bank holding Company exemption. The proposed amendmenis will
add clarity and consistency for those exemption filings.

The outcome of the analysis set forth in Tenn. Code Ann. § 4-5-403 is as follows:

(1) The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule.

The proposed rules will only apply to non-profit companies, bank holding companies or savings and loan
companies who seek to claim an exemption from filing 2 registration statement to sell securities in Tennessee.
While there may be some of those companies considered to be small business affected by these rules, if is
estimated that this number is smail.

) The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.

The projected reporiing, recordkeeping, and other administrative costs asscciated with compliance with
this proposed rule are not anticipated to increase from that which exists under the current rules these proposed
rules amend.

(3) A statement of the probable effect on impacted small businesses and consumers.

The effect on small businesses is minimal. The proposed amendment will provide more clarity and
consistency for exemption filers.

(4) A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means might be
tess burdensome fc small business. :

There are no alternative methods to make the proposed rule less costly, less intrusive, or less
burdensome.,

(5) A comparison of the proposed rule with any federal or state counterparts.

A federal exemption for non-profit companies issuing securities can be found in Section 3(a}(4) of the
Securities Act of 1933, codified at 15 U.S.C. § 77c(a)(4). Most states have similar exemptions that provide
registration exemptions for non-profit companies and bank holding companies.

(6) Analysis of the effect of the possible exemptlon of small businesses from all or any part of the
requirements contained in the proposed nule,

Only non-profit companies, bank holding companies, or savings and loan companies who seek o claim
an exemption from filing a registration statement to sell securities in Tennessee will use this rule. Exempting any
company from these proposed rules would place Tennessee residents at a risk of investing in unfair or unjust
securities offerings issued within the State of Tennessee.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http:/istate.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These rules do not impact local governments. .
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant fo T.C.A. § 4-5-226(1)(1).

(A) A brief summary of the rule and a description of all refevant changes in previous regulations effectuated by
such rule;

The amendments will add clarity and consistency for exemption filings. An added effective period and renewal
instructions to each exemption will provide additional guidance to issuers claiming the exemption and provide
consistency in application of internal policies for reviewing these exemptions in the Registration Section of the
Securities Division. The amendments also clean up out-of-date references to an obsoiete North American
Securities Administrators Association's ("NASAA”) Statement of Policy.

(B} A citation to and brief description of any federal law or regulation or any state law or regulation mandating
protriulgation of such rule or establishing guidelines ralevant thereto;

This rule is authorized by various provisions of the Tennessee Securities Act of 1980 (T.C.A. §§ 48-1-101 &t
seq.}, particularly T.C.A. § 48-1-116, which provides that the Commissioner “may from time fo time make,
promulgate, amend, and rescind such rules, forms, and orders as are necessary to carry out this part” and
T.C.A. §§ 48-1-103(a)(7) and 48-1-103{a)}{12), the corresponding statutcry provisions for non-profit company
exemptions and bank holding company exemptions, respectively.

{€) Ideniification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, crganizations, corporations or governmenta! entities urge adoption or
rejection of this rule;

These rules will only apply to non-profit companies or bank holding companies who seek to claim an exemption
from filing a registration statement to sell securities in Tennessee.

{B} Identification of any opinions of the atiorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promuigate the rule;

| The Department is not aware of any atforney general opinions or any judicial rulings directly related to this rule. |

(E} An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000}, whichever is less;

| These rules will not affect state or local government revenues and expendifures. |

{F} Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Frank Borger-Gilligan, Assistant Commissicner;
Elizabeth Bowling, Direct of Registration for the Securities Division,;
Kaycee Wolf, Chief Counsel for Insurance, Securities, and TennCare Oversight

{(G) ldentification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the commitiees;

| Kaycee Wolf, Chief Counsel for Insurance, Securities, and TennCare Oversight |

{H¥) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

500 James Robertson Parkway, Legal Division, 8" Floor, Nashville, TN 37243; (615) 253-1821;
Kaycee.Wolf@tn.gov
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() Any additional information relevant to the rule proposed for continuation that the committee requests.
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SECURITIES REGISTRATION AND EXEMPTIONS CHAPTER 0780-04-02
RULES OF
TENNESSEE DEPARTMENT OF COMMERCE AND INSURANCE DIVISION OF SECURITIES

CHAPTER 0780-04-02
SECURITIES REGISTRATION AND EXEMPTIONS

TABLE OF CONTENTS

0780-04-02-.01 Registraticn by Coordinafion 0780-04-62-10 NASDAG/NMS Exemption
0780-04-02-.02 Registration by Qualification 0780-04-02-11 Reserved

0780-04-02-.03 Securities Registration Generaily 0780-04-02- 12 Notice Filings for Covered Securities
0780-04-02-.04 Advertising and Sales Literature 0780-04-02-.13 Notice Filings for Exempt Empioyee Plans
0780-04-02-.05 Renewals 0780-04-02-14 Notice Filings for Securities Soid to
0780-04-02-.06 Standards of Fairness and Reasonableness Accredited Investors

0780-04-02-.07 Non-Profit Exemption 0780-04-02-.15 Bank Holding Company Exemption
0780-04-02-08 Uniform Limited Offering Exemption 0780-04-02-.16 Unsolicited Transaction Exemption
0780-04-02-.09 Successor Corporate Issuers 0780-04-02-.17 invest Tennessee Exemption

Rule 0780-04-02-.07 Non-Profit Exemption is amended by deleting the Rule in its entirety and replacing it
with the following language:

0780-04-02-.07 NON-PRCFIT EXEMPTION.

(1) Al persons offering securities claimed to be exempt under T.C.A. § 48-1-103(a)(7) shall, at
least ten (10) days prior to any sale of such securities, file a notice on Form -1 (including all
applicabie exhibits thereto) accompanied by the following additional information:

(a) Thefiling fee as setforth in T.C.A £ 48-1-103(a)(7};

tay(h A statement of the basis for the issuer's qualification for the exemption under T.C A.
§.48-1-103(a)(7};

{£y A copy of the Charter and Bylaws of the issuer or the equivalent entity formation
governance doguments; ‘

(d) Proofof consent io setvige of progess as setforih in T.CA & 48-1-124:

{8} A description of the method by which full disclosure of malerial facis will be made io
each offeree and a copy of the prospecius. pamphiet offering circular, or similar
ierature shouid be provided,

i Copies of all adverlising or other material to be distripyted in_connection with the
offering:
1) Acopyof the subscriplion agreemert or other similar agresment

(hy A copy of any proposed agreement or proposed form of agresmsnt with a securities
broker-dealer or underwriter:

A copy of the nreliminary or definitive Trust Indenture and/or Trust Agreement, if any:

i;.;

An opinion of counsel attesting 1o the authority of the issuer to offer and sell the
securities and stating that afler the sale the securities will be valid, binding ebligations of
the issuer in accordance with the issuer's governing documents:

e

(k) An undertaking to notify the commissioner immediately upon the receipt of any stop
order, denial, order to show cause, suspension, or revocation order, injunction or
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SECURITIES REGISTRATION AND EXEMPTIONS CHAPTER 0780-04-02

restraining order, or similar order entered by or issued by any regulatory authority or by
any court, concerning the securities covered by the notice or other securities of the
issuer currentiy being offered fo the public; and

#31) A statement of whether or not the issuer has ever been the subject of any order
described in subparagraph (1)K} of this Rule, and i so & description of the order-
and

{m) Any additicnal information or documeniation that the commissionsr may reguire,

(2) Theissuer-shal-fumish-al-a-minimam-theJollowing-infermation-to-offerses—In_order to be
gxempiunder TC A 8§ 48-1-103(a) 7} _a security must meet the following qualifications;

(a) Chureh Bonds

1. - the-lgsteris-seling-Chursh-HBonds—a— m%m@%e—da%meﬂ%@y@aa;eg%
accordancewith-the-Bialemant-of Policy Regardl b shads—adepted
MW@WMM%WM%WW
W%Wme——ﬁw—me%s—mm ﬁ%—%@m}—%wma—@eﬂeé%—

m-of-notes nde—or-simie-insiruments
M@%M%W%@ﬂ%%%—%i&p@%%@%m&%@%ﬁ
speciis-prinsipal-amount ab-a-stated-rate—ol interest—If the issuer is selling
Chursh Bonds, a disclosure document should be prepared in accordance with
the Statement of Policy Regarding Church Bonds adopiad by NASAA and any
successor policy thereto.

aliad T E

2. Hthg--saubris—saling-Lenarml-Obligatien—Financing MNeles— by-Feligious
Depominations—a—disclosure—dacument-prapared-—in—asccerdanse-—with—ihe
Guldebnes-for—enera-Chligations-Financing—by—Religlious—Derominations
adopled- WM@Q@%&@Q%MW@%WM%@%
raay-itbe-amended-from-Hme e~ Eor-purposas-of-this-Fulethe term
'K“@ﬂe%&Lw@—QWMWQ—&h%%&H%%@%@&—GWﬁ%W% sirilar-debl

ad-by-religious-denominaiionsthat-represert-an-obligation-to

m%mp@%w%%&a%@xa%ﬁ%&%?m the purposes

of this Rule, the term "Church Bonds” shall be consistent with the definition sel

forth in the Staiement of Pelicy Regarding Ghurch Bonds adobted by NASAA
and any successor policy therelo.

{b) lithe-lssy

~the-term "Health-Care-Fasiiy-Bonds™-ghall

preen-corificates—in-the-form of-potes, bonds —or-sinilarinstrumenie-issusd-by-a

W%MMMW%@%M@WW@M&W
atedrate-obnierest: Church Extension Funds

1 T the issuer is selling notes ssued by a5 Church Exiension Fund, a disclosura
gdocument should be prepared in accordance with _the Siatement of Policy
Regarding Church BExension Fund Securities adopted by NASAA and any
successor policy thereto,

2. For the purposes of this rule. the term "Church Exiension Fund® shall be
consistent with the definition sel forth in the Statement of Policy Regarding
Church Extension Fund Securiies adopled by NASAA and any sUCCessor
policy therelo.
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SECURITIES REGISTRATION AND EXEMPTIONS CHAPTER 0780-04-02

()

(d)

H the-lssuer-is—otherthan-asdeserdbed-in-subparagraph-{Ha-brolihis-Rule For gl
other securilies sxempt _under T.C A § 48-1-103(a)Y7) ihat do nol meet the

gualifications of subsection {(2){a}-(b), the disclosure document must contain the

following information:

1.

4,

Financial statements of the issuer prepared in accordance with generally
accepted accounting principles including, but not limited 1o, the following:

(i A balance sheet as of the end of the most recent fiscal year of the
issuer; and

(i) A statement of income for each of the issuer's three (3) most recent
fiscal years.

A statement from the issuer setting forth the issuer's plan for paying the
principal and interest due on the securities to be sold, including, but not
limited to, anticipated sources of revenue o be used in paying such principal
and interest, and supporting financial information;-s1g

A statement as to whether or not the issuer or any affiliate or predecessor
has had any material default during the past ten (10} years in the payment of:

()  Principal, interest, dividends, or sinking fund installments on any security
or indebtedness for borrowed money; or

(i) Rentals under material leases with terms of three (3) years or more-; and

Full disclosure of all materiz! facts relsvant o the offering,

Legend. For all securfiies exempl under T.CA & 48-1-103(a){7), Tthe offering
document shall display on its cover subsiantially the following information, fo the
extent appropriate, in capital letters and, if prinied, in boldface roman type at
least as high as ten (10) point modern type:

IN MAKING AN INVESTMENT DECISION INVESTORS MUST
RELY ON THEIR OWN EXAMINATION OF THE ISSUER AND
THE TERMS OF THE OFFERING, INCLUDING THE MERITS
AND RISKS INVOLVED.

THESE SECURITIES HAVE NOT BEEN RECOMMENDED BY
ANY FEDERAL OR STATE SECURITIES COMMISSION OR
REGULATORY  AUTHORITY. FURTHERMORE, THE
FOREGOING AUTHORITIES HAVE NOT CONFIRMED THE
ACCURACY OR DETERMINED THE ADEQUACY OF THIS
DOCUMENT. ANY REPRESENTATION TO THE CONTRARY
1S A CRIMINAL OFFENSE.

THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON
TRANSFERABILITY AND RESALE AND MAY NOT BE
TRANSFERRED OR RESOLD EXCEPT AS PERMITTED
UNDER THE SECURITIES ACT OF 1833, AS AMENDED, AND
THE APPLICABLE STATE SECURITIES LAWS, PURSUANT
TO REGISTRATION OR EXEMPTION THEREFROWM.
INVESTORS SHOULD BE AWARE THAT THEY MAY BE
REQUIRED TC BEAR THE FINANCIAL RISK OF THIS
INVESTMENT FOR AN INDEFINITE PERIOD OF TIME.
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SECURITIES REGISTRATION AND EXEMPTIONS CHAPTER 0780-04-02

Efective Perigd. Each offering shall be effective for a period of one {1} year from the date of
affectivensass,

Amendments, During the effective period, the issugr underiakes to file supplements and
amendments to the griginally filed offering documents pursuant to paragraph (1)(e) with the
commissioner prior to use in the offering.

Renewal, The offering may be renewed for an addilional period of one {1} year by filing the
notification reguiremants of TC A 8§ 48-1-103(aM7) and this Rule, including the appropriate
filing f2e, no later than ten (10) days prior o the expiration of effectiveness.

Authority: T.C.A. §§ 48-1-103(aj(7), 48-1-113, 48-1-115, and 48-1-116_and 48-1-124.

Rule 0780-04-02-.15 Bank Holding Company Exemption is amended by deleting the Rule in its entirety
and replacing it with the following language:

0780-04-02-15 BANK HOLDING COMPANY EXEMPTION.

()

All issuerswho—vwigh-te—offer-securiies—in-or-iplo-thin-siatein-telionce-op-an—exemplion
afforded-o-galesob-senities-by—a-bank-helding-company-ora-savings-and-loan-helding
company-usi-flewith-the-seramissiorer-no-later-thanden-{40)-days prigr-to-the-Hrst sale:
parsons offering securities claimed o be exempt under T.C A & 48-1-103{s)(12) _shall_at
lmast ten (10) days prior o any sale of such securities, file 8 notice on Form U-1 {including ail
applicaple exhibits thereto) accompaniad by the following additional information;

{a) One-osepy-ebthe-Earm-t-dUnllorm-Applcatisnto-Fegister Secitviiles The filing fee
as setforth in T.C.AS 48-1-103(a)(12)

(b) A-form- -2 Hniform-Conseni-tn-Serdce-oi-Brocess_ Prool of registration with the
federst resaerve board,

(c) #-the ssueris-a-corperation s Formm-L-2A Upiform-Fopn-of Corporate-Resolulion A
copy of the reqistration siatemen? filed with the SEC_if apolicable:

(d) A-nop-refundable-fillngfee-in-the-smountof-one-hundred-doliars (3100 00 -and Proof
of consent fo service of process as setforth in TC A § 48-1-124;

(e) A—eeg%eiauﬁal@&e% & sing-Htorature-used-or propesad-fo-beused-Copies of all
advertising or other material to be c§|3tﬂbu‘ted in connection with e offering; and

RS

[¢i) Any additional Information or docyimentation that the commissionar may reguire.

Effeciive Period. Each offering shall be ef‘i’ective for & perind of one (1) year from the date of
effectiveness,

Amendments During the sffeciive period. the issuer shall concurrently file with the
commissioner any amendments filed with the SEC i applicable,

Renewal The offering may be renewsd for an additional period of gne {1} vear by filing the
notification requiremants of T.C A8 48-1-103(a){12) and this Rule, ingluding the appropriate
filing fee, no iater than ten (10) days prior io the expiration of effectiveness,

Authority: T.C.A. §§ 48-1-103(5}6(a){12), 48-1-113, 48-1-115, 48-1-116, and 48-1-124.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated a_nd adopted
by the Commissioner of Commerce and Insurance (board/commission/ other authority) on _ £ /S /} /
(mm/ddfyyyy), and is in compliance with the provisiqgs of T.C.A. § 4-5-222.

I further certify the following;

Notice of Rulemaking Hearing filed with the Department of State on: December 13, 2016

Rulemaking Hearing(s) Conducted on: (add more dates). February 6, 2017

Date: {p /5//7

Signature: M %ig, W }0

Name of Officer: {Julie Mix McPeak

Title of Officer: Commissioner of Commerce and insurance

. _S‘b'bélcribed and sworn to before me on: _ (o // 5/i' 7 S/

Notary Public Signature: ///

My commission expires on: / /) 5/&@
7 Ed

All rulemaking hearing rutes provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. SIafery I
Atterney General and Reporter

“?/ 53’/ 2007
;o Date
De@grtg&_ent of State Use Only
Filed with the Department of State on: 2l § It
T
Effective on: TR RCIRY. AP
T T 7 0
_ i
; / Tre Hargett
Secrefary of State

SEAd
R
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Board of Equalization

Muitiple Use Subclassification

Tennessee Code Annotated, Section 67-5-801(b),
requires the State Board of Equalization to
establish guidelines by rules as to how to apportion
subclassifications and assessment percentages
when a parcel of real property is used for more than
one purpose.

November 21, 2017 through June 30, 2018
Minimal

These rulemaking hearing rules represent an
attempt by the State Board of Equalization to
comply with the language in Tennessee Code
Annotated, Section § 67-5-801(b), which requires
the State Board of Equalization to establish
guidelines by rules as to how to apportion
subclassifications and assessment percentages
when a parcel of real property is used for more than
one purpose. Because there are no rules currently
in place, split use classifications are not always
handled uniformly. These rules will help ensure
that assessors across the state are handling these
classifications fairty and uniformly and will provide
both taxpayers and assessors with guidance. The
proposed rules also provide multiple examples to-

"help assessors and taxpayers.

27



Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall inciude only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable

We did receive comments from several individuals at the Public Hearing on the first version of these
proposed rules, on October 17, 2016. Don Collier (on behalf of the Tennessee Farm Winegrowers Alliance)
testified about slim profit margins in the winery industry and the growth of that industry. Al Ganier, a farm owner,
read written comments and urged consideration of the Right to Farm Act's definition of agriculfure in the proposed
rules. Jay Catignani, a tax representative, testified that the proposed rules would generate many appeals, that
farm uses would be the most impacted, and that he was concerned about uniform implementation. Stephanie
Hazeltine, a farm owner, testified that Tennessee needs more, not fewer, farmers. Amy Ladd, a farm owner and
officer of the Tennessee Agritourism Association, read written comments in support of the agritourism industry
and its supplementation of farm income. Dan Elrod, on behalf of the Tennessee Farm Bureau Federafion,
discussed the evolution of farming and encouraged revisions of the proposed rules to incorporate the definitions
of agricutture from the Tennessee Code Annotated. Marshall Albritton, an attorney who represenis a farm owner
in an appeal, testified that he believed the proposed rules conflicted with statutes and would result in arbitrary
implementation. Brandon Witt, a farm owner, testified that he already has a slim profit margin and he expected
arbitrary implementation under the proposed rules. Cindy Delvin, a farm owner and officer in the Tennessee
Organic Growers Association, testified regarding the growing popularity of farmers markets, the food movement
bringing people back to the farm, and the legal expenses of property tax appeals. Will Denami, on behalf of the
Tennessee Association of Assessing Officers, testified that his organization would submit written comments. Stan
Buft, on behalf of the Tennessee Dairy Producers Association, testified that rural assessors would resist these
proposed rules. Chas Pullen, a vineyard manager, testified that his vineyard is presently taxed at a commercial
rate. (The SBOE looked info this statement and the vineyard in question is presently only partially classified
commercial.)

Based on many of the comments received at the Rulemaking Hearing, we revised the proposed rules. At

the SBOE meeting on June 22, 2017, Dan Elrod, on behalf of the Tennessee Farm Bureau Federation, spoke in
support of the current version.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

{Insert statement here)

These rules could affect small businesses if those small businesses are part of a property used for muitiple
purposes. These rules are generally meant to codify existing practice, and so they should have only a minimal
affect.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed o be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
{http://state.tn.us/sosfacts/106/pub/pc1070. pdf) of thé 2010 Session of the General Assembly)

(Insert statement here)

These rules could impact local governments in that the rules offer guidance to local assessors as to how to
assess real properties with more than one use. Though these rules are meant to codify existing practice, it is
possible that different counties across the state have been assessing multiple-use properties in somewhat
different manners, and so there could be some changes in assessment classifications for certain properties and
therefore some changes in tax amounts collected by counties.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i}(1).

{A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

These proposed rules represent an attempt by the State Board of Equalization to comply with the language of
Tenn. Code Ann. § 67-5-801(b) which requires the State Board of Equalization to establish guidelines by rules
and regulations as to how to apportion subciassifications and assessment percentages when a parcel of real
property is used for more than one purpose. Because there are no rules currently in place, split use
classifications are not always handled uniformly. These rules will help ensure that assessors across the state
are handling these classifications fairly and uniformly and will provide both taxpayers and assessors with
guidance. The proposed rules also provide multipie examples to help assessors and taxpayers.

(B) A citation fo and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Tenn. Code. Ann. § 67-5-801(b) requires the State Board of Equalization {o establish guidelines by rules and
regulations as to how to apportion subclassifications and assessment percentages when a parcel of real
property is used for more than one purpose.

(C) Identification of persens, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental enfities urge adoption or
rejection of this rule;

Assessors; taxpayers who own real property used for more than one purpose; Comptroller of the Treasury,
Division of Property Assessments. Those entities urge adoption of these rules as most recently amended.

(D) identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

[ None |

{E)} An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promuigation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than fwo
percent (2%) of the agency's annual budget or five hundred thousand dollars ($3500,000}, whichever is less;

[ Minimal fiscal impact anticipated. These rules are meant to codify existing practice. |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

| Stephanie Maxwell, General Counsel to the Comptroller |

(G) Identification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the commiittees; :

| Stephanie Maxwell, General Counsel to the Comptroller |

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled mesting of the committees; and

Stephanie Maxwell, General Counsel to the Compiroller, 505 Deaderick Street, Suite 1700, Nashville, TN
37243 (815) 401-7964; stephanie.maxwell@cot.tn.gov

{) Any additional information relevant to the rule proposed for continuation that the committee requests.
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| Available upon request,
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Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed after and as a resulf of a rulemaking hearing {Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall fake effect on July 1, following
the expiration of the ninety (90} day pericd as provided in § 4-5-207. This section shalf not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and to subsequent rules that make permanent such emergency
rufes, as amended during the rulermaking process. In addition, this section shall not apply to state agencies that did nof, during the preceding
two (2} fiscal years, collect fees in an amount sufficient to pay the cost of operating the board, commission or entity in accordance with § 4-29-
121{b}.

..AgéﬁbnyoardICorﬁmiééiﬁn:” Stéte Boérd of Equalization
Division:

.C.o.ni.:act Person: | Betsy Knofts, Executive Secretary

312 Rosa L. Parks Avenue, Suite 900
Address: | Nashville, TN 37243-1402

Phone: : 615-401-7854
Email: | Betsy Knolts@cot.tn.gov

Revision Type (check all that apply):
___ Amendment
X New
__ Repeal

Rule{s) (ALL chapters and rules contained in filing must be listed. If needed, copy and paste additional tables to
accommodate more than one chapter. Please enter only ONE Rule Number/Rule Title per row.)

Chapter Number | Chapter Title

0600-12 Multiple-Use Subclassification

Ruie Number Rule Title

0600-12-.01 Purpose

0600-12-.02 Applicability

0600-12-.03 Definitions ,

0600-12-.04 Determining When Multiple-Use Subclassification is Appropriate
0600-12-.05 Apportioning Assessment Percentages Among Subclasses
0600-12-.06 Apportioning Value Among Muitiple Subclasses
0600-12-.07 Examples of Apportioning Among Subclasses

0600-12-.08 Assessor's Records

Substance of proposed rules:

Chapter 0600-12
Multiple-Use Subclassification

33




0600-12-.01 PURPOSE

The purpose of these rules is to implement the provision of T.C.A. § 67-5-801(b) concerning the establishment of
guidelines for apportionment among subctasses where a parcel of real property is used for more than one (1)
purpose, which would result in different subclassifications and different assessment percentages.

Authority: T.C.A. §§ 4-3-5103, 67-1-305 and 87-5-801(b).

0600-12-.02  APPLICABILITY

These rules apply to those situations where a paﬁ:ei of real property is used for more than one purpose and it is
necessary {o assign different subclassifications and assessment percentages to each use.

Authority: T.C.A. §§ 4-3-5103, 67-1-305 and 67-5-801(b).
0600-12-.063  DEFINITIONS

As used in these rules, unless the context otherwise requires:

{n “Assessment percentage” means the rate of assessment set forth in T.C.A. § 67-5-801(a) for
‘public utility property,’ 'industrial and commercial property,’ ‘residential property,” and ‘farm
property.’

(2) “Farm property” is defined as in T.C.A. § 67-5-501(3).
3 “Industrial and commercial property” is defined as in T.C.A. § 67-5-501(4).

(4) “Mobile home” is any movable structure and appurtenance that is attached to real property by
virtue of being on a foundation, or being underpinned, or connected with any one (1) utility
service, such as electricity, natural gas, water, or telephone.

{5) “Multiple-use subclassification” means the apportionment of different assessment percentages
among subclasses when a parcel of real property is used for more than one purpose which would
result in different subclassifications.

(8) “Public utility property” is defined as in T.C.A. § 67-5-501(8).
(7 “Residential property” is defined as in T.C.A. § 67—5—501(10).

(8) "Subclass” and “Subclassification” mean the classification of real property as public utility
property, industrial and commercial property, residential property or farm property in accordance
with T.C.A. §§ 67-5-501 and 67-5-801(a).

Authority: T.C.A. §§ 4-3-5103, 67-1-305 and 67-5-801(b).
0600-12-04  DETERMINING WHEN MULTIPLE-USE SUBGLASSIFICATION IS APPROPRIATE

Mm Many properties are used for more than one purpose simultaneously. Where the uses of a
property fall info two (2) or more subclasses, the assessor shall determine the share of the
market value of the property attributable to each subclass and assess the property according to
the proportion each share constitutes of the total market value.

(2) Muitiple-use subclassification is appropriate only where each of the uses recognized for
subclassification is distinct and ongoing. Where a parcel is used predominantly for one purpose
and ancther use is sporadic and generates de minimis annual income, the parcel should be
assessed in accordance with the predominant use. Where a parcel is used predominantly for one
purpose and another use as described above is sporadic but generates regular annual income
that is not de minimis, the parcel should be assessed using multiple-parcel subclassification.
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(3) Below are examples of when multiple-use subclassification is appropriate:

(a)

(b)

(c)

(e}

Home businesses run from a residential property to carry on a trade or business such as
a beauty salon, small day care, of car repair service (portion used in business to be
subclassified commercial);

A building with a retail store on the first floor and an owner-occupied residence on the
second floor {(portion used in business to be subclassified commercial);

A manufacturing facility with excess fand used for farming (portion farmed to be
subclassified farmy;

Mobile home parks with on-site privately owned mobile homes (portions rented fo be
subclassified commercial, owner-occupied mobile home to be subclassified residential);

Properties used in the commercial production of farm products and nursery stock but
which also have uses not within the definition of “agriculture” otherwise provided by law.
As used in the rules, "commercial production of farm products and nursery stock™ means
the production is consistent with a farm operating for profit for federal income tax
purposes. Examples requiring a split subclassification of agricultural property would
include portions of a farm that generate regular annual income (as opposed to sporadic
and de minimis income) from regular rental of space set aside for parking or camping, or
portions of a horse farm devoted to uses such as a shop engaged in the retail sale of
tack. Boarding of animals integral to breeding, raising and development of horses and
other livestock at the property is not considered a commercial use for purposes of these
rules;

Portions of farms with commercial activities unrelated to production of farm products or
livestock, except commercial activities constituting “agriculture” as defined by law.
Improvements and structures on, and land that is part of, a farm engaged in the
commercial production of farm products or nursery stock that are used for “agriculture”
may be classified as farm property, provided the land improvement or structure in
guestion is used for one or more of the following: (1) recreational or educational
aclivities; (2) retail sales of products produced on the farm, but only if a majority of the
products sold are produced on the farm, or (3) entertainment activities conducted in
conjunction with, but secondary to, the commercial production of farm products or
nursery stock. Commercial subclassification of those portions of a farm used for evenis
unrelated to agriculture shall be limited to the actual land and structures dedicated to the
unrelated uses.

The foregoing are only examples and do not represent all situations where multiple-use
subclassification is appropriate.

Authority: T.C.A. §§ 4-3-5103, 67-1-305 and 67-5-801(b).

0600-12-05  APPORTIONING ASSESSMENT PERCENTAGES AMONG SUBCLASSES

Where the uses of a properly include two {2) or more subclasses, the assessor shall apply the appropriate
assessment percentage to each subclass. In order to determine the appropriate assessment percentage for each
subclass, the assessor shall first determine the share of the total market value attributable to each subclass.

Authority: T.C.A. §§ 4-3-5103, 67-1-305 and 67-5-801(b).

0600-12-.06  APPORTIONING VALUE AMONG MULTIPLE SUBCLASSES
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(1) Where the uses of a property include two (2) or more subclasses, the assessor shall determine
the share of the market value of the property attributable to each subclass and value the property
according to the proportion each share constitutes of the total market value.

(2} In determining the market value of the property, the assessor shall determine the highest and
best use of the property.

(a) In certain instances, the predominant use of the property constitutes the highest and best
use and the assessor must apportion the total value of the property among the
subclasses based upon the predominant use. An example of such a situation is a
residence with a home business that does not increase the overall market value of the
property, such as a small hair salon. In this example, the assessor should value the
property as a single family residence and apportion the total value between the
residential and commercial uses.

(b) in certain instances, the highest and best use of the propetty is for muiltiple purposes. An
example of such a situation is a manufacturing facility with excess acreage utilized for
farming. In this exampte, the highest and best use of the acreage is for two distinct
purposes: farming and manufacturing. The assessor must value the acreage and
buildings used for farming separately from the acreage and buildings utilized in
conjunction with manufacturing. The two resulting values would then be added together
to determine the total value of the property.

(3) The assessor shall apportion the total market value of the property by assigning separate values
to each subclass. The apportionment shall reflect the land and improvement values assigned to
each subclass. In those instances where the land or improvements has insignificant value for one
of the uses, the assessor may properly assign a separate value o only the component having a
measurable value.

4 The assessor may utilize whatever appraisal methodology appears most appropriate in a
particular situation so long as it is reasonably designed to arrive at the market value of the
respective subclasses and/or fotal value of the parcel.

Authority: T.C.A. §§ 4-3-5103, 67-1-305 and 67-5-801(b).
0600-12-07  EXAMPLES OF APPORTIONING AMONG SUBCLASSES
EXAMPLE A

The Taxpayer owns a 2,000-square-foot single residence situated on a one (1) acre lot with a
total market value of $110,000. The assessor has appraised the home at $100,000 and the land
at $10,000. The Taxpayer ufilizes 500 square feet of her home as a hair salon. Customers park
in her gravel driveway. The market value of the Taxpayer's parcel is $110,000 with or without the
hair salon. The assessor should value the property at $110,000 since the predominant use of the
property as a residence constitutes the highest and best use and the hair salon does not increase
the overall value of the property. The assessor should subclassify the 500 square feet used for
the hair salon as “industrial and commercial property.” The assessor would subclassify the
remaining 1,500 square feet as “residential property.” Since there is no dedicated parking area
and the use of the driveway by customers is insignificant, there is no need to assess any of the
land as “industrial and commercial property.”

EXAMPLE B

Suppose the facts are the same as in Example A except that the Taxpayer has gone ahead and
created a designated parking area by paving and setting aside a 0.1 acre pertion of the driveway.
In this example, the assessor would subclassify the 0.1 acre portion of the driveway desighated
for customer parking as “industrial and commercial property” because the predominant use of that
portion of the driveway is for customer parking.
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EXAMPLE C

A Corporation purchased a 100-acre parcel of land and construcied a manufacturing facility.
Although the manufacturing operation only requires 25 acres of land, the corporation purchased
100 acres in the event it ever decides to expand. Presently, the corporation has no use for 75
acres and leases it to a farmer who raises soybeans. In this example, the assessor should
subclassify 25 acres and the associated buildings and improvements as “industrial and
commercial property.” The remaining 75 acres is properly subclassified as “farm property.”

EXAMPLE D

A farmer has been operating a 100-acre horse farm which the assessor has historically
subclassified as “farm property.” The farmer decides to open a tack shop and utilizes two (2)
acres for a retail store and associated parking. In addition, the farmer accepted the local public
utility's offer to lease five (b) acres for its operations. In this example, the assessor should
subclassify the 93 acres and associated buildings and improvements used for the horse farm as
“farm property.” The two {2) acres and building used for the tack shop should be subclassified as
“industrial and commercial property.” The five (5) acres leased to the public utility should be
subclassified as “public utility property.”

EXAMPLE E

A mobile home park owner owns the land and muitiple homes located on the land within the
mobile home park, and he leases out the mobile homes to tenants. All of the property (land,
improvements, and mobile homes) should be subclassified as “industrial and commercial
property”.  On the other hand, if 2 mobile home park owner owns the land within the mobile
home park but leases the land out to multiple tenants who own their own mobile homes situated
on the land, then the land and any improvements rented with the land should be subclassified as
“industrial and commercial property” but each mobile home that is used for residential purposes
by the mobile home owner or owner's lessee should be subclassified as “residential property”
unless it is part of multiple rental units under common ownership.

Authority: Tennessee Constitution, Article It, § 28; T.C.A. §§ 4-3-5103, 67-1-305, 67-5-502(a)(1), 67-5-501, 67-5-
502(a)(1), 67-5-801(b), and 67-5-802(a)(1).

0600-12-.08

ASSESSOR’'S RECORDS

The assessor shall note on the property record card all instances wherein multiple-use subclassification has been
used. Although no particular format must be utilized due to the various assessment systems employed
throughout Tennessee, two acceptable formats are the creation of special interest cards or listing the multiple
subclasses on different pages of the property record cards. Regardless of the format used, the property record
card shall reflect both the value and assessment percentage assigned to each subclass.

Authority: T.C.A. §§ 4-3-5103, 67-1-305, 67-5-801(b) and 67-5-804.

* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member

Aye No Abstain Absent Signature
‘ (if required)

Bennett

Burchett

Hargett

Lillard

Gerregano

Tarwater

Wilson

HKIXK R |XR[ (X

| certify that this

is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted

by the State Board of Equalization on 06/22/2017 and is in compHance with the provisions of T.C.A. § 4-5-222.
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| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 08/22/2016
Rulemaking Hearing(s) Conducted on: {add more dates). 10/17/2016
Date: 2 20 \wﬁ

\‘\n““”ﬂi!ﬁ’”
SEREN COp Signature:
S "‘é?’f’.'f% d

e

o
\ ﬂ“\ﬁ\

< STATE OF %

Name of Officer. Betsy Knotis

. NOTARY |
, PUBLIC F

Title of Officer.  Executive Secrefary, SBOE

£ { TENNESSEE 3

4,

%,
S5y, ;”fé‘msam

and sworn to before me on:  __ 40~ 11~ Lo

Notary Public Sighature: MF PrUNOAN -

My commission expires on: Talo- LOLO

Agency/Board/Commission:_State Board of Equalization

Chapter Number | Chapter Title

0600-12 Muitiple-Use Subclassification

Rule Number Rule Title

0600-12-.01 Purpose

0600-12-.02 Applicability

0600-12-.03 Definitions

0600-12-.04 Determining YWhen Multiple-Use Subclassification is Appropriate
0600-12-.05 Apportioning Assessment Percentages Among Subclasses
0600-12-.06 Apportioning Value Among Multiple Subclasses
0600-12-.07 Examples of Apportioning Among Subclasses

0600-12-.08 Assessor's Records

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the

State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures
Act T&nhessee Code Annotated, Title 4, Chapter 5.

- Tff.* : *#MM W{;j/ rﬁiﬁﬁm

Herbert'H. Sfstery IlI
Aftorney General and Reporter

E/ie Jr0m
f 7 Date
c
i [ 9 5 }A—U 7
- Depaﬁ‘tmem pf Sta)
. N &j . ki
an Filed with the Department of State on: (53 Qé’if 17
[
e Effective on: { ?i@- §j I7
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Alcoholic Beverage Commission

Sales of Wine at Retail Food Stores

Tennessee Code Annotated, Title 57, Chapter 3,
Part 8 {i.e. sale of wine in.retail food stores) and
Part 9 (i.e. the unfair wine sales law).

November 15, 2017 through June 30, 2018
Minimal

These rulemaking hearing rules clarify several
components of the "wine in grocery store
tegislation,” including, but not limited to, the
definition of wine, the calculation method for the
20% minimum markup, the definition of the
closeout, and the definition of the case discount.
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Public Hearing Commentis

One copy of a document containing responsas to comments made at the public hearing must accompany the
filing pursuani to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable

Responses to comments are attached to the end of the form.
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= State Government

MEMO
From: Clayton V. Byrd, Executive Director

Re:  Responses to comments made at public rulemaking hearing

Date: June 7, 2017

On March 14, 2017, a rulemaking hearing was held in accordance with the law. In addition, written
comments were accepted for a certain period following the hearing. The Tennessee Alcoholic
Beverage Commission (TABC) received two comments relevant to the proposed amendments to Rule
0100-11. Below is a summary of the comments and the Tennessee TABC’s responses fo such
comments:

WINE THAT MAY BE SOLD IN FOOD STORES — Rule 0100-11-.03(2) — A comment was
made asking the TABC to revise the proposed rules such that products that are wine based
imitation cocktails, spirits, or liquors could be sold as wine in licensed food stores. T.C.A. § 57-3-
802 specifies that products that have been substantially changed due to the addition of flavorings
and additives cannot be sold as wine in a retail food store. It is the legal opinion of the TABC that
such products that are marketed or bottled to appear as imitation cocktails, spirits, or liguors have
been substantially changed and thus cannot be sold as wine at retail food stores. Inresponse to a
separate comment, the TABC further clarified the definition of wine to be sold in food stores to
conform with the federal Alcohol and Tobacco Tax and Trade Bureau (TTB) regulations related to
suitable agricultural products.

Sincerely,

Vi

Clagton V. Byrd
Executive Director
Tennessee Alcoholic Beverage Commission

Tennessee Alcoholic Beverage Commission * 500 |]ames Robertson Parkway
3 Floor, Davy Crockett Tower » Nashville, TN 37243
Tek 615-741-1602 » Fax: 615-741-0847 « tn.gov/abc
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Regulatory Flexibility Addendum

Pursuvant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

(Insert statement here)

These rules will impact small businesses that are licensed as retail food stores, retail package stores, and
wholesaler operations. An exact number of such small businesses affected is impossible to estimate at this time,
but is expected to be substantial and significant. . The rules clarify what type of wine may be sold in the
Tennessee market after the passage of WIGS and the minimum price at which the wine may be sold. The rules
also clarify when the 20% minimum markup does not apply to the sale of wine in these locations by defining
several exceptions that are undefined in state law. The rules also establish prohibitions unigue to the WIGs
legislation on corporate advertising for retail food stores as a result of the unfair wine sales law. The rules require
wholesalers to incorporate some administrative costs in ensuring that certain necessary information is included on
all invoices, but such requirements are projected to have a minimal impact on smail businesses and including
such information on the invoices is already standard industry practice at the time of adoption of these rules. The
impact of the rule is beneficial to both small businesses by increasing clarification and certainty on the impact of
state law, especially with regards to specifying the acceptable exceptions to the 20% minimum markup
requirement. The portion of the rule clarifying the type of wine that may be soid in food stores was taken in part
from federal regulations dealing with the definition of wine, but otherwise, there are no state or federal
counterparts for which this rule can be effectively compared to. The exemption of small businesses from this rule
would be detrimental to the small businesses of this state and would be contrary to statute.
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Impact en Local Governments

Pursuant io T.C.A. §§ 4-5-220 and 4-5-228 “any rule preposed to be promuigated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” {See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

{Insert statement here)

These rules will not impact local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-228(i){(1).

(A} A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

These rules clarify several components of the “wine in grocery store legistation,” including, but not limited to, the
definition of wine, the calculation method for the 20% minimum markup, the definition of the closeout, and the
definition of the case discount. '

{B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Tenn. Code Ann. Title 57, Chapter 3, Part 8 (i.e. sale of wine in retail food stores) and Part 9 {i.e. the unfair wine
sales law).

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

These rules impact nearly every stakeholder in the alcoholic beverage industry: retailers, wholesalers,
manufacturers. These rules will impact retail food stores and retail package stores and the items/products that a
wholesaler may deliver to both retail types under the WIGs law. Moreover, these rule will clarify the price at
which wine may be sold by both retail types under the unfair wine sales law.

{D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

[N/A |

{E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars {$500,000}, whichever is less;

| Minimal |

(F} Identification of the appropriate agency representative or represeniatives, possessing substantial knowledge
and understanding of the rule;

l Clay Byrd, Executive Director; Zack Blair, Assistant Director ]

{G) |dentification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the commitiees;

[ Clay Byrd, Executive Director |

{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Clay Byrd, Executive Director, 500 James Robertson Parkway, 3rd floor, Nashville, TN, 37243, Ctay Byrd
Clay. Byrd@in.gov; 615-741-7620

() Any additional information relevant to the rule proposed for continuation that the committee requests.

A vast majority of the statutory provisions governing the WiGs legislation took effect on July 1,
2016. This effective date prompted an industry meeting/public forum for stakeholder comment on
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July 7th 2016, in which industry members expressed concerns over ambiguities imbedded within the
comprehensive framework of the new law. Through communication and collaboration, the TABC

published guidance to seitle the industry's concerns, and these rules represent the product of that collaboration
and hard woik.
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RULES OF THE TENNESSEE ALCOHOLIC BEVERAGE COMMISSION
CHAPTER 0100-11 RULES FOR SALES OF WINE AT RETAIL FOOD STORES

Rule 0100-11-.02 is amended by delating the rule in its entirety and by substituting instead, the following
language:

0100-11-.02 Issuance of Initial Licenses.

A re‘iali food store wine appllcant mav not sell wine (o patrons or custormers for offi-premise consumption.
150 ) 3 ane-6 SONE aai&%m%h&m@n‘%se% uniil it has been issJed a retail food

Authority: T.C.A. §§ 57-3-104(c)(4) and 57-3-803.

Ruje 0108-11-.03 is amended by deleting the rule in its entirety and by subsiituting instead, the following
l[anguage.

0100-

licensee

s 1) more than the price per botfle
fle particd| wine_licensee’s_miost recent
blesaler in
el food stcgjsl *;\Niﬂ?;; censes whose business|is one of a chain of slores shall
notlativertise z bride [Bwer than the highest mififium price per bottiéifor all the

chain's stores in e qeoqraph|c ares the advertisement may reach,

) The advertised price per bottle shall not represent or assume a case discount
unless the reguirement of 8 case purchase is conspicuously stated in the
advertisement.

{&) A retail food store wine licensee's adverfisement shall pot use the words
‘exclusive” or "exclusively” in reference to wine.

[0 A reiail food siore wine licensee's advertisement may use ihe phrase "select
yarieties” only when sdvertising a brand, but not a specific tvpe of that brand. If
the advertisement uses the phrase "select varieties” then each wine type from
that brand shasll be available at the advertised price. The phrase "sglect
varisties” shall not be used if the advertisement identifiss a particular brand and
typs.

{23 Wine that May Be Sold.

(&) The commission will analyze particular products on a case-by-case basis to
determing whether a product may be sold in a retail food store. In delermining
which producis are included in the definition of "wine” at T.C.A. § 57-3-802(2),
the following faciors, among others, will be considered:
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£5(3) Responsibility for Penalties and Violations.

(a)

(b)

()

i__s.

whether the product has had subsiantial changes due io the addition of
favorings and additives:

2. whether the product had been sold in grocery, convenience, and similar
stores before July 1,.2016;

3. the specific nature of the product and the manufacturing Precess; and

4. the manner in which the product is marketed and iabeled.

The nature of the product and the manufacturing process are critical factors for
determining whether a product is included in the definition of "wine” st TC A &

57-3-802{2).

The labeling, suffix, or prefix of the product as descriptive of a fruit or other

suitabie aqriculiural product, and as descrintive of & wine,_ is another critical factor

far determmmq whether a product is included in the defmit;on of “wme” at T C.A,
‘ ). “Suitable aqncuiti ral product” do

¥ that contal

ider.” and nothing in this!
iditec a8 beer by Wi

Licensees are at all times responsible for the conduct of their business and are at
all times directly responsible for any act or conduct of any employee which is in
violation of the laws of Tennessee, the ruies and regulations of the Commission,
whether the licensee be present at any such time or not. This section is defined
to mean that any unlawful, unauthorized, or prohibited act on the part of an agent
or employee shall be construed as the act of the licensee, and the licensee shall
be proceeded against as though it were present and had an active part in such
unlawful, unauthorized, or prohibited act, and as if having been at the licensee's
direction and with its knowledge.

in disciplinary proceedings, it shall be no defense that an employee or agent of a
licensee acted conirary to an order, or that a licensee did not personally
participate in the unlawful, unauthorized, or prohibited action or actions.
However, mitigating factors as permitted under the Responsible Wine Vendor
program may be considered by the Commissioh.

In a disciplinary actions brought against a retail food store wine licensee, any
suspension or revocation of a license shall suspend or revoke the ability of the
retall food store to sell wine and accept deliveries of wine from wholesalers. A
suspension or revocation of a license shall not affect the ability of the retail food
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store to remain open or o sell other items not regulated by the TABC, including
food items, non-food items, and beer.,

4) Pricing of Wine at Retail Food Stores,

(&)

Pursuant to T.C.A § 57-2-803 the minimum price at which a_refall food store
wine licenses may sell or advertise a paricular wine is twenty_percent (20%)
more than the price per botile of the particuiar wine on the retai! food siore wine
licensee's most recent wholesaler invoice,

Awholesaler's inveice for wine sold to a retsil food store wine licensee shall siale
the cost per bottle of each wine, including all taxes, fees. and chargas passed on
from the wholesaler o the retall food store wing licenses. These {axes, fees, and
charges inciude, buf are not limited to:

1 gallonage taxes;

fpo

enforcemen‘i taxes:

ustomer

“i gl
i

T i o

¢ applydis

Hntions to the

ble in the foliowm%ﬂcsrcu lstances:

&
othaérwise be impernids

1. during tha final liquidation of a licensee's business,
2. under the direction of 2 court, such as a bankrupicy court,
3. when offering & closeout, which is a reduced price on a brand of wine
that will no longer be sold by a particular retail food store; provided that;
{H the retall food siore wine licensee sold the brand offered at
closeou for at least one hundred twenty (120) days before the
beqinning date of a closeout sale;
(i) the closeout sale shall not last mora than ninety (90) days: and
i the retail food siore wine licenses shall not seli the brand of wine
aold st closecut for at least one (1) vear afier the closeout sale
concludes.
4, when offering_a discount an a case of wine, which may include various

brands of wine chosen by the consumer and which must include at least
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£3)(5)

{i) twelve {12) botties containing seven hungreg fifty (750) miliiliters
of wine:

P B ASLA<

(i} six (6) bottles containing one and a half {1.5) liters of wine; or

i four (4) boxes containing three {3) liiers of wine,

) A retail food store wine licensee may neot sell or advertise wine al a price below
ihe cost paid by the retailer to purchase the wine from the wholasaler,

£8)(10)

eoc% store falls to seiiaii wine offered durmq a closeout |t mav inv

(& Donate the wine for use at a licensed special occasion event;

(B Destroy the wine; or

or, if such records

Hours Licensee may S i ;

hours of 8:00 am. and 11:00 p.m. on Monday through Saturday. A Retail Food Store
may not make any sale of wine on Sunday or on Christmas, Thanksgiving, Labor Day,
New Year's Day, or the Fourth of July.

Mandatory Carding. Prior to making a sale of wine, a Retail Food Siore certified clerk
must inspect a valid unexpired government issued form of identification to ensure that the
purchaser is over the age of 21. The inspection of the identification must take place in a
face-to-face fransaction. Any government-issued document that has expired shall not be
deemed to be “valid” for purposes of T.C.A. § 57-3-8B08, and as such, a refail food store
may not sell wine to a person who has not provided an unexpired government-issued
document that meets the requirements of T.C.A. § 57-3-808.

Sales to Intoxicated Customers. A retail food store shall not make a sale of wine to a
custiomer who is visibly infoxicated or accompanied by a person whe is visibly
intoxicated.

Customer assistance. An employee of a retail food store may assist customers with
loading wine in their vehicles as long as the vehicle is parked in the parking area of the
licensee and such parking area is identified in the application of the retail food store. A
retail food store permitted clerk must check the identification of any person purchasing
wine as part of the sale prior to assistance being given to that customer by an employee
with loading of wine to a vehicle.
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{83(11) Managers.

(a) Each retail food store wine licensee shall have at least one designated permitted
manager, but may have two or more designated permitted managers. Only the
retail food store wine licensee's designated permitted manager(s) may place
orders for wine with wholesalers. A designated permitted manager may not be
assigned to more than one retail food store wine licensee,

(b) A designated permitted manager of a retail food store may transfer his or her
permit to another retail food store wine licensee by notifying the Commission in
writing of the effective date of the transfer. All transfer notifications must be made
prior to the designated permitted manager(s) invoivement in the placement of
wine orders at the new retail food store wine licensee’s location.

a2 )Free Access to Licensed Premises Without Warrant, Immediate access, without a
warrant, to all parts of a retail food store shall at all times be accorded agents, officers or
representatives of the Commission.

FRis

shes false and/or
ommission upon
re premises shall

re

Julations, federal st
1ere the licensed pr

£43)(15)Restriction as to Age of Licensee's Employees. Nothing herein shall prohibit a licensee
from hiring a person under the age of 18 years, however employees under the age of 18
shall not be permitied to sell wine, beer, malt beverages or hard cider in any
establishment licensed under the provisions of T.C.A. § 57-3-803.

{44)(16)Purchases. Only the designated permitted manager(s) of a retail food store wine licensee
may place orders for wine with wholesalers. No discounts for wine may take into account
orders for wine at other locations owned by the licensee.

Authority: T.C A §§ 57-1-209; 57-3-104{cH4)—and-(8), 57-3-202 57-3-207, 57-3-210, 57-3-404{;, 57-3-
408, 57-3-412, 57-3-802, 57-3-803, 67-3-808, §7-3-807, 57-3-808, 57-3-811, 57-3-812, ang 57-3-815, 57-
3-903 and_57-3-209.
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* |f a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain | Absent | Signature
ﬂPreq;z:red)

Bryan Kaegi

Richard Skiles

John A. Jones

<IN

| certify that this is an accurate and complete copy of rulemaking hearingﬁé{s, tawfully promugaﬁ{d and adopted
by the Tennessee Alcoholic Beverage Commission (board/commission/ other authority) on 05/23/2017

{mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Depariment of State on; 0n7nq

Rulemaking Hearing(s) Conducted on: (add more dates). 03/14/2017

Date:

Signature:

,hg,gsiéﬂ%?émmf

%@@\4 m@% f,, Name of Officer. _Clay Byrd

saan
£k o
u® “'a
¥

¢ STATE OF %

{ TENMESSEE %
WOTARY
PUBLIC ¢

Title of Officer. Executive Director, TABC

”%";ﬂw

\\
fffséeeissm‘f"%

it

Subscribed and sworn to before me on:

A3
;}? 2

Ay
“»

e R
e iz g e
o, DSON Tl Notary Public Signature:

\,;@
i\*‘

é’
%"5

Qﬁ; “a’ﬁmam%\* i
Bgioy pxe®

My commission expires an:

Agency/Board/Commission:

Rule Chapter Number{s}.

All rulemaking hearing rules provided for herein have been examinad by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
2 b esF %f/ %ﬁs [

Herbert H. Slatefy Tl

Attorney General and Reporter

g/ﬁfw r7

Date

Department of State Use Only
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Filed with the Department of State on: __(*)Z ~ 1t~ 17

Effective on: U“‘ \ % ” i
zf 3 .

# Tre Hargeti
Secretary of State
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G.O.C. STAFF RULE ABSTRACT

DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Finance and Administration

Administration

Access to Public Records

Tennessee Code Annofated, Section 10-7-503(g).
November 23, 2017 through June 30, 2018

None

These rules are being repealed in accordance with
Tennessee Code Annotated, Section 10-7-503(9),
which requires each agency to adopt a public
records policy. The Department of Finance and
Administration has adopted the public records

policy designed by the Office of Open Records
Policy, in large part.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects smail business.

This rule will not have any impact on small businesses.

Impact on L.ocal Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or reguiation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http:/istate in. us/sosfacts/106/publpc1070. pdf) of the 2010 Session of the Generat Assembly)

This rule wili not have any impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must aiso submit the following pursuant io T.C.A. § 4-5-226(i)(1).

(A} A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

These rules are being repealed in accordance with Tenn. Code Ann. § 10-7-503(g), which requires each agency
to adopt a public records policy. The Department of Finance and Administration has adopted the public records
policy designed by the Office of Open Records Policy, in large part. http.//comptroller.tn.gov/openrecords/

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

| Tenn. Code Ann. §10-7-503(q) |

{C} Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Citizens of Tennessee are afforded access to the public records of state government pursuant to the Public
Records Act. Tenn. Code Ann. § 10-7-503{g) requires that each agency adopt a policy with regard fo access for
public records, and the Comptroller's Office of Open Records Counsel has prepared a model policy for adoption.
This repeal will aliow the Department of Finance and Administration to ensure that its public records rules are in
line with the model policy adopted by the Comptrolier’s office and consistent with public records policies
throughout the State. We are unaware of any opposition fo repealing these rules.

(D) Identification of any opinions of the altorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

None. |

{E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

None [

(F) ldentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Mark S. Cherpack

Deputy General Counsel

Tennessee Department of Finance and Administration
20" floor, 312 Rosa L. Parks Avenue

Nashville, Tennessee 37243

(615) 253-4706

Mark Cherpack@tn.gov

{G) Identification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the committees;

Mark S. Cherpack

Deputy General Counsel

Tennessee Department of Finance and Administration
20" fioor, 312 Rosa L. Parks Avenue

Nashville, Tennessee 37243
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Nashville, Tennessee 37243
(615) 253-4706
Mark.Cherpack@tn.gov

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the commitiees; and

Mark S. Cherpack

Deputy General Counsel .
Tennessee Department of Finance and Administration
20" floor, 312 Rosa L. Parks Avenue

Nashville, Tennessee 37243

(615) 253-4706

Mark.Cherpack@in.gov

(I} Any additional information relevant to the rule proposed for continuation that the committee requests.

None
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Department of State For Department of State Use Only
Division of Publications

312 Rosa L. Parks Avenue, 8th Ficor Snodgrass/TN Tower Sequence Number: @8»,,. ] g ~1 f“‘?
Nashville, TN 37243
Phone: 615-741-2650 Rule ID(s): (Qﬁg‘ﬁ

Fmail; publications.information@tn.qov

File Date: %f&ﬁ!‘!‘“ﬂi
Effective Date: Wias i1

Proposed Rule(s) Filing Form

Proposed rules are submitted pursuant to Tenn. Code Ann. §§ 4-5-202, 4-5-207, and 4-5-229 in lieu of a nilemaking hearing. 1t is the intent of
the Agency to promulgale these rules without a rulemaking hearing unless a pelition requesting such hearing is fited within ninety (80) days of
the filing of the proposed rule with the Secretary of State. To be effective, the petition must be fifed with the Agency and be signed by ten (10)
persons who will be affected by the amendments, or submitted by a municipality which will be affected by the amendments, or an association
of ten (10) or more members, or any standing commitfee of the General Assembly. The agency shall forward such pefition to the Secrefary of
State.

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shail take effect on July 1, following
the expiration of the ninely (90) day period as provided in § 4-5-207. This section shafl not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a} and to subsequent rules that make permanent such emergency
rules, as amended during the rulemaking process. in addition, this section shall not apply to state agencies that did nol, during the preceding
two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operating the board, commission or entity in accordance with § 4-29-
121(b).

Agency/Board/Commission: | Department of Finance and Administration
Division: | Administration
Contact Person: | Mark S. Cherpack, Deputy General Counsel
Address: | 20" floor, 312 Rosa L. Parks Avenue, Nashville, Tennessee
Zip: | 37243
Phone: : (615) 253-4706
Email: | Mark Cherpack@in.gov

Revision Type {check all that apply):
___ Amendment
~ New

x Repeal

Rule(s) {(ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommedate mulliple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

- 0620-3-1G¢ Access to Public Records Maintained by the Department of Finance and Administration
Rule Number Rule Title
- 0620-3-10-.01 Purpose and Scope o
0620-3-10-02 | Definitions

0620-3-16-.03 Requests for Access to Records
 0620-3-10-.04 Requests for Reproduction of Records _ o
' 0620-3-10-00 | Fees and Costs for Reproduction of Records

0620-3-10-.06 | Payment for Records
0620-3-10-07 | Waiver of Fees
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{Place substance of rules and other info here. Please be sure to include a detailed explanation of the changes
being made to the listed rule(s). Statutory authority must be given for each rule change. For information on
formatting rules go to http://sos.tn.gov/sites/defauit/files/forms/Rulemaking Guidelines August2014.pdf)

These rules are being repealed in accordance with Tenn. Code Ann § 10-7-503(g), which requires each agency to
adopt a public records policy. The Department of Finance and Administration has adopted the public records
policy designed by the Office of Open Records Policy, in large part. hitp://comptroller.tn.gov/openrecards/
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*if a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

No Abstain Absent Signature

Board Member Aye
{if required)

i certify that this is an accurate and complete copy pf proposed rules, lawfully promulgated and adopted by the
Department of Finance and Administration on (7*_/ 2017}, and is in compliance with the provisions of TC.A. §
4-5-222. The Secretary of State is hereby instructed that, in the absence of a petition for proposed rules being
filed under the conditions set out herein and in the locations described, he is to treat the proposed rules as being
placed on file in his office as rules at the expiration of ninety {90) days of the filing of the proposed rule with the

Secretary of State.
Date: 7 au W“’?

Signature: W’“}W@X
Name of Officer: !MM@ M{’AM

walilidigy
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SN uearonesr QOWMZEND T ﬁmmce%
:j";f:j 3 AT ﬁglﬁi‘?- 5 Té;
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: =47 5ub mbed and sworn to before me ont ‘ Vi1 oldlo 00/

T «
“’;”;f.i Q%S:} ‘Q\}Ef@
s

e u . -, @
J‘T’&,‘;‘sq' N “I“Q 5

R ?{S‘k Notary Public Signature: {
%y s ) o N»\\ (/7 o '
(TN My commission expires on: My Commission Expires

May 5, 2019

Agency/Board/Commission: Department of Finance and Administration

Ruie Chapter Number(s): 0620-3-10

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to fegality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
W7L i«ﬁéw '%%e %‘ﬂ i

Herbert H. Sigtéryiil
Attorney General and Reporter

¢/13/3007
/ Date
e L
De%ﬂf:rtrrfggat of State Use Only
Filed with the Department of State on: glas !l
Effective on; ] i{@?f;f 177

/7 Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT.:

STAFF RULE ABSTRACT:

Children's Services

Legal

Tennessee Code Annotated, Section 37-2-415
November 8, 2017 through June 30, 2018

None

This rulemaking hearing rule sets out procedures
for the qualification, selection, and training of foster
parent advocates; provides for a foster parent
advocacy committee, and complaints and
mediation of issues between the Department and
its foster parents. The proposed amendments
reflect recent legislation recognizing that there may
be more than one foster parent association. Thus,
a foster parent advocate may now be selected from
the membership of any recognized statewide foster
parent association, and the advocacy committee
now may include members of any recognized
statewide foster parent association. Other changes
to the rule are minor, such as streamlining the
mediation/grievance process. '
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Public Hearing Commenis

One copy of a document containing responses o comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses o public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable. .

On September 12, 2016 the Department of Children's Services held a public hearing regarding Foster Parents’
Bill of Rights 0250-7-15. We invited attendees to comment on each provision in the proposed rules. We did not
receive any written comments.

We received no comments on proposed rules 0250-17-15.01 or 0250-07-15.02. In the following section we will
address each comment in the order of the Rule it addresses.

Comments regarding 0250-7-15.03 {1)- Selection of Advocates

Commenting Person or Entity: Myra Cooper , Tennessee Foster Adoptive Care Association

Comment Summary:. Ms. Cooper commented that Rule 0250-7-15.03 (1) should be clarified to
determine if means that there would be one advocate per recognized association that would be chosen
or if there would be one association from which DCS would select any advocate. She expressed that
there needs 1o be only one advocacy association recognized as the official association by the
Department of Children’s Services.

Department's Response: The rule provides the Department of Children's Service with the discretion to

choose advocaies from any recognized foster association.

Comments regarding 8250-7-15.03 (2)- Qualification of Advocates

Commenting Person or Entity: Myra Cooper, Tennessee Foster Adoptive Care Association

Comment Summary: Ms. Cooper noted that no time frame was listed in Rule 0250-7-15.03 (2)
subparagraph (b) for the time the foster home could be closed and still be considered an advocate by the
Department of Children Services

Department's Response: We incorporated into the rules a provision requiring that the home would have
to be closed in good standing within the past two years in order for a foster parent to be eligible to be an
advocate.

Commenting Person or Entity: Nancy Woodall, Tennessee Foster Adoptive Care Association
Commenting Summary: Ms. Woodall also had concerns regarding Rule 0250-7-15.03 (2) subparagraph
{b) in reference o advocates being chosen from a closed foster home. She suggested language stating
that the selected advocate, if from a home closed in good standing, should also be required to maintain
ongoing training to remain aware of current standards

Department's Response: We incorporated into the rules a provision requiring an advocate to maintain
training hours.

Comments reqarding 0250-7-15.03(3)- Committee for the Advocacy Program

Commenting Person or Entity: Cheryl Gillenwater (TNCSA)

Commenting Summary: Ms. Gillenwater noted that in Rule 0250-7-15.03(3)(b) that the Regional
Administrator was not specifically listed but are part of the board. She wanted to know if they would be
attending the advocacy training.

Department's Response: The final rule will exempt departmental employees from the training.
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Comments regarding 0250-7-15.03 (4)- Advocate's Training

Commenting Person or Entity: Myra Cooper , Tennessee Foster Adoptive Care Association

Comment Summary: Ms. Cooper wanted clarification added regarding Rule 0250-7-15.03 (4) about if
there was only one recognized foster parent association from which to choose the representative
Department's Response:  Consistently with statute, the Rule contemplates that there may be more than
one recognized foster parent association.

Commenis reqarding 0250-7-15.03(5) — Complaints and Mediation

Commenting Person or Entity: Myra Cooper, Tennessee Foster Adoptive Care Association

Comment Summary; Ms. Cooper wanted clarification added regarding Rule 0250-7-15.03(5)(h) and (i)
about the Regional Administrators’ review being the final authority.. She wanted 1o know if there was any
further recourse and if the Regional Administrators have someone they can seek advice from.
Department’s Response: The Rule aliows the final authority to rest with the Regional Administrator.
Consistently with statute and policy, the rule will allow for consultations with Central Office.

Commenting Person or Entity: Nancy Woodall, Tennessee Foster Adoptive Care Association

Comment Summary; Nancy Woodall wanted the definition of the role of advocate to include partnership
with the Department of Children’s Services. This would clarify if advocates could be involved in a case at
the request of the Department of Children’s Services rather than at the request of the foster parent.

Department's Response: This issue is important but will be addressed outside of the rules.

64



Regulatory Flexibility Addendum
Pursuant fo T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule

affects small businesses.

(If applicable, insert Regulatory Flexibility Addendum here)

This Rule is expected to have no effect on small businesses.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or reguiation, whether
the rule or reguiation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pct070.pdf) of the 2010 Session of the General Assembly)

This Rule has no projected impact on local government.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant o T.C.A. § 4-5-226(i)(1}).

(A) A brief summary of the rule and a description of all relevant changes in previous reguiations effectuated by
such rule;

This Rule sets out procedures for the qualification, selection and training of foster parent advocates; provides for
a foster parent advocacy committee and complaints and mediation of issues between the Department and its
foster parents. The proposed amendments reflect recent legistation recognizing that there may be more than
one foster parent association. Thus, a foster parent advocate may now be selected from the membership of any
recognized statewide foster parent association and the advocacy commiftee now may include members of any
recognized statewide foster parent association. Other changes fo the rule are minor, such as streamlining the
mediation/grievance process.

(B} A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. §37-2-415 sets out foster parents’ righis and authorizes DCS to promuigate rules to implement the
purposes of the statute.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Foster parents and foster parent associations |

(D} Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

N/A |

(E)} An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resuiting from the promulgation-of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

1

No fiscal impact is expected. - |

{F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule; .

Douglas Earl Dimond, General Counsel Depariment of Children's Services |

{G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Douglas Earl Dimond, General Counse! Department of Children’s Services |

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

7236, Douglas.E. Dimond@Tn.Gov

TN Dept. Children's Services 7" Floor UBS Tower, 315 Deaderick Street, Nashville, TN 37243 Phone: 615-741-

(Il Any additicnal information relevant o the rule proposed for continuation that the commiitee requests.

None
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Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed after and as a result of a rulemaking hearing (Tenn. Code Ann, § 4-5-205).

Pursuant fo Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninety (80) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant fo § 4-5-208(a) and lo subsequent rules that make permanent such emergency
rules, as amended during the rulemaking process. In addition, this secfion shall not apply to state agencies that did nof, during the preceding
two (2} fiscal years, colfect fees in an amount sufficient fo pay the cost of operating the board, commission or entity in accordance with § 4-29-
121(h).

Agency/Board/Commission: | Department of Children’s Services
Division: : Legal
Contact Person: : Douglas Earl Dimond
Address: | 7" Floor UBS Tower, 315 Deaderick Street, Nashville, TN
Zip: 1 37243
Phone: | 615-741-7236
Email: | Douglas E Dimond@Tn.Gov

Revision Type (checi all that apply):
~%__ Amendment
_ New
___ Repeal

Rule(s) {ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

0250-07-15 Foster Parent Bill of Rights

Rule Number Rule Title

0250-07-15-.01 Purpose of Chapter

0250-07-15-.02 Definitions for Purposes of this Chapter
0250-07-15-.03 Procedures for Fosier Parents’ Bill of Rights

(Place substance of rules and other info here. Please be sure to include a detailed explanation of the changes
being made to the listed rule({s). Statutory authority must be given for each rule change. For information on
formatting rules go fo hitp://sos in.gov/sites/default/files/forms/Rulemaking Guidelines _August2014.pdf)
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RULES
OF
TENNESSEE DEPARTMENT OF CHILDREN'S SERVICES
PROGRAM SERVICES DIVISION

CHAPTER 0250-7-15
FOSTER PARENTS’ BILL OF RIGHTS

TABLE OF CONTENTS
0250-7-15-.01 Purpose of Chapter 0250-7-15-.03 Procedures for Foster
Parents’ Bill of Rights 0250-7-15-.02 Definitions for Purposes of This Chapter

0250-7-15-.01 PURPOSE OF CHAPTER.

(1)

The purpose of this chapter is fo provide, in compliance with Fennassea Code-Annolated
T.C.A§ 37-2-415, procedures for the selection, training, and implementation of Foster
Parent Advocates in conjunction with the Foster Parents’ Bill of Rights. it also provides
procedures for foster parents, with the assistance of the Foster Parents’ Advocates, to file
grievances and appeals when necessary, and when the foster parents are not in agreement
with actions taken by the Department of Children’s Services.

Authority: T.C.A. §§ 37-5-105-37-2-405, and 37-2-415. Administrative History: Original rule filed
October 26, 2001; effective January 9, 2002,

0250-7-15-.02 DEFINITIONS FOR PURPOSES OF THIS CHAPTER.

{1

)

(3)

Advooate - An-advocale is-a spechaliyirained-foster parent- appointed-by-the Eresidentand-the-
Board of Directers-olthe Tennessee-Foster-Care-Associstisn-who s-educated-concerming-
procedures relevantto investigations ot alleged-abuse and-neglest-by-the Departmentof-
Ghildren’s Services-and-the righls-of the -accused foster-parent-or-parenis,-and-assisting—
foster parents-in -following-policy-and-Hling grievances and-appeais-with-the Depardment ot
Children's Services. Advocate ~ An advocate s a specially trained foster parent, who is
educated concerning proceduras relevant to allegations of abuse/neglect and investigations by
the Department of Children's Services (DCES), including the rights of accused foster parents, and
trained in assisting/supporting sald parents in following policy or filing grievances/appesls with
DCS. The advocate shall be permitted to be present at all portions of investigations where
foster parents are present, and all cormmunications received by the advocate therein are strictly
confidential.

Foster Parent - A person who has been trained and approved by the department or
licensed child- placing agency to provide full-time temporary out-of-home care in a private
residence for children who, for various reasons, can no longer remain in their own homes, or
the prospective adoptive parents who have received a child as a result of the surrender of
parental rights, a parental consent, or as the result of a termination of parental rights.

Department - The Tennessee Department of Children’s Services or any of its divisions or units.

Authority: T.C.A. §§36-1.402 37-5-105 and 37-2-415. Administrative History: Original rule filed
October 26, 2001; effective January 9, 2002.

0250-7-15-.03 PROCEDURES FOR FOSTER PARENTS’ BILL OF RIGHTS.

M

Selection of Advocates in child abuse/neglect investigation involving the foster parent{s).ta)
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FOSTER PARENTS’ BILL OF RIGHTS CHAPTER 0250-7-15

(Rule 0250-7-15-.03, continued)

3)

4

The-Advocatels)shall-be appointed by the president of the Tennessee Fosler Care-
Associntion with-the-approvel of the Beard-of Diredlors of the Tennesses Foster Care-
Association: Advocates will be selected and approved by a representative from the recognized
statewide foster parent association, a DCS Central Office Program represeniative, and the
Regionat Administrator or designee from the region where the advocate will serve.

Qualifications of the Advocates:

() Each potential Advocate must complete an application form; and supply names of
references.

{b} The Advocate must be an-current approved foster parent or a previous foster parent who
closed in good standing with the Tennessee Department of Children’s Services within two
years of appointment and who has maintained ongeing training to remain aware of current
standards,

{c) The Advocate must be a member in good standing of-theTennessee-Foster Care-
Association a recognized statewlde foster parent association.

{d) The Advocate must have completed the official Department of Children's Services foster
parent training or equivalent training as determined by the Department of Children's
Services.

(e) The Advocate must be able to communicate effectively with-foster-parenis as
avidenced through the interview process wall-as-the Department of Children’s Sendces,

The Advocacy Board Commitiee for the Advocacy Program:;

{a) Arnadvisorsbeardie-the-adocatesshall-be appointed-by-the-presideni-ofHbe-
Jennssses Foster Care-Assockbion-with-the-approval of the Board-of-Riresiors-of-the-
Tennessee-Foster-Gare- Association. A committes for the advocacy program shall be
astablished with representation that consists of two representatives from recognized
statewide foster parent associations, two Department of Children's Services Regional
Administrators, one Central Office Program reprasentative, and two existing Advocates.
Commitiee membears will serve one year terms and must either be re-appointad or
raplaced by their respactive entities/agencies.

(B)--The-Advecacy Board shall-consist-gi the-statepresident of the Tennessee-Foster-Gare-
Assooiation—aiHeast-one ex-officio-member-frorm-the- Deparment of Children's-Services-
Ceniral-Office-Program-staff-one-representative-from-the-gertified officisl- Depariment
of-Children's Senvices foster parentiraining or-foster parentirainersand-atleast-bwo foster
parants:

t=)(b) All members of the Advocacy Beard Committee who are not departimental employees shall
receive the Advocate’s training, as sef out in Part part 4,

Advocates’ Training:

(a) Each Advocate selected shall receive a minimum of fifteen (18 hours of pre-service
training, consisting of, but not limited to: -Shild-Protective-Services Office of Child
Safety policy and procedures; Risk-Orented-Case-Management risk-oriented case
management information; the official Depariment of Children’'s Services foster parent
training, Foster Care-Beoard Payment (GhilPFinG) foster care board payment information,
Case Managers-policy-and-procsedures an overview of case management
policies/procadures, Advocate protocols, communication technigues, and record-keeping.
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FOSTER PARENTS’ BILL OF RIGHTS CHAPTER 0250-7-15

(Rule 0250-7-15-.03, continued)

5y

(6

(b} The training shall be cenducted facilitated by the Advocacy Beard a confract agency, in
conjunction with the Department of Children's Services senriral offise program staff and
with oversight by a recognized statewide foster parent association representative.

{c) Each Advocate will receive & minimurmn of twenty 32 hours in-service training per year,
including program policy and procedure updates on both foster care and child protective
services.

Advocacy-Program-lniake:

{a)—Each-Advecate’s-name-andielephonenumberwilbbe avaliable-via the Foslerer the-
nawsleiter of the Tennessee-koster-Lare-Assosiationand-will- bedisseminatad by-the-
Pepartmentof Children's Services to-alHfoster parents.

{by—Upon-receipt of a call-or-compliaint- the-Advosate must-return-the-complainant'ssall
within-—72-howrs,—and-obiain-information-on-the-natyre ol the- complaint it is-
anticipated that -many guestions regarding-policy-and-proseduras-san-be-answered-in-
epe-felephone callHowever - furthes investigation-iswarrapiedthe Advocate will-
arrange-for the foster-parent comalainantto-sigh-a-relesse-otinformation-so-that-the-
Advocate-can-talk-tothe Depariment-of Children's Services staff-and otherrelevant
parties-and complete anassessmentof thacomplaint

(e} The Advocate may conduct personabimendews~may-ascomparny-the-foster-parenis-le-
scheduled-meeting-

FHenord-Keeping:

{8y Each-Advocate-witk be-responsible-for- keeping-a-resord-of-alb-contasisonbehalb eba-
foster-parentcomplainant:

(&) The Depsriment of Childrens Bervses shall- be given aseess, uponrequash-to-the-
complaintfile.

{5 Complainis and Mediation:

(8-

(a) Any foster parents who determines believes that the Department of Children’s Services is
in violation of the Foster Parents’ Bill of Rights, T.C A. § 37-2-415, or otherwise has a
complaint should first discuss their concerns with the Case Manager assigned to the
foster home and attempt werk-eut-an-agreement to resolve the issue. This step may
involve showing the foster parent the written policy and procedures relative to approval of
a foster home or any ongoing casework activities.

(b} [ the Case Manager and the foster parent cannot reash-an-uaderstanding resolve the
issue, then the foster parent shall nofify the Team Leader and request assistance from
the Team Leader in mediating the conflict between the Case Managerand the foster
parent

- CHHEVANCas:

{a){c)if the Case Manager and the Team Leader cannot make correction or adjustments, the
foster parent shall notify the Team Coordinator in writing of their concerns, and request
an-apgoiniment a meeting with the Team Coordinator.

YA scheduled-meeting with the Team Coordinator and all parties must take place
within 7 seven working days of the receipt of the foster parent complaint.
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FOSTER PARENTS’ BILL OF RIGHTS CHAPTER 0250-7-15

{Rule 0250-7-15-.03, continued)
{c3(e)The outcome of the meeting with the Team Coordinator shall be documented in writing
within 2-two working days of the meeting; responsibility for the documentation is with the
Case Manager with the superviscry approval and signature of the Team Leader.

{g3(fHThe Team Coordinator must then make a recommendation in writing for a-cerrective-any
action{er-pessibly-no-action.) or decision resulting from the meeting. Copies of the
Team Coordinator's gecisien-recommendation must be forwarded to all participants.

{S)r—Appeals:

{2)(g) Within 7-seven working days of the grievance hearing receiving the Team Coordinator's
recommendation, the foster parents may slectiodile-an appealsesk raview with by the
Regional Administrator of the Department of Children’s Services.

hY(h) Upon receipt of an-appeal-letter the request for review, the Regional Administrator
shall reviews-all the information, and either accept-the recommendation of the Team-
Coordinatororattheirdisoretionrmay shall schedule an additional interview with the
foster parent(s), DCS staff, and/or other relevant parties.

(i), Copies of the Regional Adminisirator's approval or modification of the Team
Coordinator's recommendation must be forwarded to all participants.

(.} Within seven working days of the Regional Administrator's decision, the foster parent may
seek review from DCE’ Central Office.

Authority: T.C.A. §§ 37-2-405 37-5-105 and 37-2-415. Administrative History: Original rule filed
Oclober 26, 2001, effective January 9, 2002.
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* if a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
- (if required)
NA

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promuigated and adopted
by the Department of Children's Services (board/commission/ other authority} on _3-17-2017
{mm/ddfyyyy), and is in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 07/18/16

Rujemaking Hearing(s} Conducted on: {(add more dates). 08/12/16

Date: 06/09/2017 i

Signature: /. sl

Name of Officer.  Douglas Earl Dimond

Title of Officerr  General Counsel

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Siafery-il
Attorney General and Reporter

7 fatfpurz
c;j J 7/ ’ Date
i Filed with the Department of State on: BlelirT
Effective on: nala P
Jilte!

Tre. Yaornett
Jc,.,ﬁ./&wvg Stede
73



G.0.C. STAFF RULE ABSTRACY

DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Health
Pain Management Clinics
Pain Management Clinics

Public Chapter 1033, which was signed by the
Governor on April 20, 2016.

November 26, 2017 through June 30, 2018

~ None

Rule Chapter 1200-34-01 [Pain Management
Clinics] is being repealed and rewritten. (NOTE: No
further information was provided on the rule.)
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant o T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.
Rulemaking Hearing
Pain Management Clinics - July 24, 2017
Public Hearing Comments

Comments:

There was a general consensus that a great deal of work has been done over the last three to four years and
strides have been made towards improving pain management and pain medicine in Tennessee, but that there is
still & problem in the primary care realim with patients being initiated on opioids and referred to pain management
clinics only after they have been receiving cne hundred and twenty morphine milligram daily equivalents. The
comments indicated that pain management physicians believe based upon IMS data that the current opioid
problem in the state is a result of primary care, dentists, and orthopedic physicians more than pain management
specialists.

Response:

The Department recognizes and appreciates all the work that has been done by the General Assembly and the
pain management physicians in Tennessee to create an environment wherein healthy and appropriate treatment
of pain management can occur. The Department has been given statutory authority to regulate pain management
clinics and unlicensed pain management clinics, and though the individual health related boards continue to
investigate and discipline inappropriate providers at any type of clinic, should the General Assembly see fit to
further regulate other specialties, the Department looks forward o working towards effective, achievable
regulation of other prescribing practices. The Department has seen enormous improvements across the state
over the last few years, and though there is still much to be achieved, is heariened fo know population-wide
treatment is moving in the right direction.

Comment:

Terrt A Lewis, Ph.D. commented that patient injury associated with pain clinics and outpatient ambulatory surgery
centers is sometimes being overlocked by physicians who fail to recognize the inherent opportunities for profound
injuries associated with infectious injuries in the form of both bacterial and fungal infections with the utilization of
compounded drugs. She alsc expressed concern that the public comment at the rulemaking hearing did not
include patient comment and a concern that the rules do not sufficiently address patient outcomes and clinical
staff training.

Response:

The Department agrees that infectious injury is a potentiality that can occur in any clinical setting, but which must
be minimized to every extent possible. The Department addresses this to some extent in the rules at 1200-34-01-
.10, and expects that all practitioners in pain management clinics will also follow the requirements of their
licensing boards, as well as all applicable state and federal requirements and guidelines for patient safety. The
public rulemaking hearing time and location, as well as the text of the rules, were posted to the Secretary of
State's website in compliance with the requirements for all rulemaking hearings. The public rulemaking hearing
was open to the public, and though the Department is unaware of who all the unidentified members of the
audience listening were that day, the Department agrees that no one who offered verbal or written comment
identified themselves as a patienf. The Department believes that the responsibilities and requirements placed
upon a medical director in these rules will address patient cutcomes and clinical staff training to the extent that the
Department can practicably do so in these rules.

Comments specific to the rules:

Comments on Rule 1200-34-01-.01
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Comment:

TMA objected fo the definition of a pain agreement providing that prescriptions for controlled substances may only
be filled at one pharmacy to be identified by the patient.

Response:

The definition of pain agreement outlines the minimum safeguards which ought to be explained to and agreed to
by the patient. The Department firmly believes that filling prescriptions at only one pharmacy, identified by the
patient, is a safeguard that every pain agreement ought to contain. Should a patient falter in maintaining
compliance with pain agreement, the prescriber(s) and medical director should react appropriately, which wiil be a
situation specific determination.

Comments on Ruile 1200-34-01-.02

Comment;
Charles Key, Esg. from LifeLinc requested clarification be added to 1200-34-01-.02(1) -that currently certified
clinics may continue operating until the expiration of their certificate.

Response:

It was the intent of the Department in these rules io reflect that the statute allows currently certified pain
management clinics to continue operating on that certificate, which shall be treated as a license under the new
law, until the expiration of that certificate. The Department has added to the rule some statements to that effect as
requested by Lifelinc in order to clarify any confusion in this area.

Comment.

Dr. David Arehart stated that obtaining two letters of good moral character from a fellow medical doctor, as
required in 1200-34-01-.02(3)(b) is too high of a burden on pain management physicians aftempting to open a
clinic,

TMA felt that the requirement of two letters of moral character for initial licensure as a physician in the state
should be sufficient and having another requirement of letters of moral character to open a pain management
clinic is onerous.

Response:
The Department has agreed to remove the requirement of fwo letters of moral character from the pain
management clinic license application.

Comment;
Charles Key, Esq. from LifeLinc requesied clarification be added to 1200 34-01-.02(3)¢{f) and .03(5)(a) to allow for
a mailing address separate from the clinic's physical address.

Response:

The Department is primarily concerned with obtaining the physical address of a clinic as, pursuant o the statutes,
the license is issued to a specific location, however, it will look into adding an option for a separate mailing
address into its application.

Comment;

With regard to the requirements found in 1200-34-01-.02(4), Dr. Damen Dozier agreed that while the goal is to
have no bad players working in clinics, requiring the medical director to conduct checks of employees is
overbearing.

Dr. Wiltiam T. Williams stated that information technology manégers and cleaning services and environmental
services should not be included in required background checks.

Dr. James Choo states he confracts with similar companies who come in and do cleaning in the middle of the
night, and he should not have to check what they are doing with their own time.

Alex Munderloh, Esq. of Comprehensive Pain Specialists (CPS) made written comment that this requirement is
broad and burdensome.

The Tennessee Medical Association {TMA) shared concerns that independent contractors for things such as
waste management might be included in the disclosure requirement.
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Response:

The statute states in Tennessee Code Annotated § 63-1-316(d)(1)(E) and (g)(1) that the medical director shall
report, and the Commissioner may deny, discipline, or restrict pain management clinic licenses based upon,
certain criminal dispositions and licensure discipline for all employees and individuals with whom the clinic has
contracted. The Department, based on feedback received during the Task Force formed to consult the Board of
Medical Examiners, the Board of Osteopathic Examination, the Board of Nursing, and the Committee on
Physician Assistants, determined that it would be most appropriate for the rule to require criminal background
checks of all those who have a DEA registration who are providing services at the clinic. The Department further
determined that it would only require the medical director to disclose certain criminal dispositions and licensure
discipline for only those who have contact with patients, contact with on-site patient information, or have
management responsibilities. Thus for those individuals, an appropriate inquiry, and disclosure of relevant
findings, is required of the medical director, but not a full criminal background check on each employee or person
with whom the clinic contracts. Because this provision seems to have caused confusion, in an effort to further
clarify this more limited scope of disclosure, the Department has added additional terminology to ensure the
medical directors applying for pain management clinic license understand which employees and independent
contractors are part of the required disclosures, indicating that disclosure is only required for those with clinical
contact with patents, contact with onsite patient information or specimens, or management responsibilities.
Additionally the Department will promuigate on its website an affidavit form for use by medical directors in
discussing with their employees and independent contraciors whether they have had disciplinary or criminal
action(s) taken against them. The Depariments believes that this form may help facilitate discussions with
employees and independent contractors that the medical directors may otherwise find difficult.

Comments on Rule 1200-34-01-.03

Comment:

Alex Munderloh, Esg. of Comprehensive Pain Specialists objects to the 90 business day eligibility inspection
timeframe and requests a requirement that the Department approve an application no less than five business
days following its submission and schedule an inspection in a window of two weeks io create certainty in
determining when the inspection will occur.

Additionally CPS and TMA, on behalf of Dr. John Schneider's clinic, raised concerns regarding the process when
a clinic determines to move from one location to another. CPS specifically requested that clinics be permitied to
move locations up to 25 miles away without being required to obtain a new license.

Dr. Williams expressed concerns about a license being issued to a medical director rather than the clinic as a
facility.

Dr. Schneider expressed frustration and wondering why the clinic has to get relicensed if it moves to a new
location.

Response:

Before July 1, 2017, under the certificate system, the owner, who had to be one of four licensure categories, was
the certificate holder who held the property interest in the certificate. Under the current licensure system, the
medical director holds the property interest in the license. The General Assembly saw fit to assign a medical
director both of the authority and responsibilities that come with being the license holder and property interest
owner. The Depariment does not have the legal authority to change the statute. The Department points out that
while this statutory requirement that the medical direclor is issued the license means that certain responsibilities
which had previously belonged to the certificate holder, when that person was different from the medical director,
are now the medical director's, this also gives the medical director additional power and control aver his clinic.

Under the certificate system the certificate was tied to a specific location and a new certificate had to be applied
for in order for clinic to move. Under the current licensure system the license is tied to the location, and a new
license must be applied for in order for a new location to be opened. These requirements for location specific
certificates and licenses are and have always been contained in the statutes and cannot be changed by rule.

In response to concerns regarding the pracficalities of moving clinic locations under the licensure system, the
Department has adjusted the rules to account for a situation in which a clinic is moving locations and the need for
an inspection in that process may lead to concerns regarding patient continuity of care. Based upon this
adjustment if a clinic wishes to move locations it may arrange with the Department to have its current pain
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management clinic inspected prior to moving, and should the pain clinic pass inspection and be otherwise
qualified for licensure, the Department may issue a license to the new location, which will be inspected after the
license is issued, allowing the clinic more freedom to determine when it's move will occur. The Department will
charge a re-inspection fee for the inspection of the new clinic location.

Commentis on Rule 1200-34-01-.04

Comment:
Charles Key, Esq. with LifeLinc inquired how early a renewal application could be submitted. '

Response:;

Currently the rules address that a clinic with a certificate that is expiring must submit a completed application for
licensure at least 90 days prior to the expiration of that certificate. For those clinics who will become licensed and
renew their license, the determination of how early a renewal can be submitted will partially depend upon the new
departmental online application system. Such a timeframe does not need to be addressed by rule but will be
addressed by the Department and announced on the pain management clinic website.

Comment:
Concerns were raised by TMA, Dr. Schneider, and others that the rules require physicians to get fingerprinted at
every renewal.

Response:

The rules require a disclosure regarding: (1) criminal offenses involving controlled substances; (2) denial of
licensure as a prescriber; and (3) disciplinary action for conduct involving controlled substances, at renewal, if any
information regarding employees or independent contractors with clinical contact with patients, contact with onsite
patient information or specimens, or management responsibilities, has changed since the initial application for
licensure. These rules have never required a medical director to get fingerprinted multiple times.  With regard to
employees and independent contractors the renewal merely requires an attestation from the medical director that
nene of the concerning circumstances have occurred. Should the medical director inform the Department that
there was an intervening conviction for an offense involving the sale, distribution, or dispensing of controlled
substances, then the Department may reqguest a criminal background check or other supporting documentation.

Comment;
Charles Key, Esq. with Lifel.inc commented on the time crunch that the Department will be under to inspect those
clinics who have certificate expiring and apply timely for a license.

Response:
The Department will not refuse to issue a license based solely on an inability on the part of the Department to
inspect a pain management clinic where the clinic has timely applied under these rules.

Comments on Ruile 1200-34-01-.05

Comment:

Dr. Williams commented that it is inappropriate that hospitals are excluded from the same oversight as licensed
pain management clinics and that hospital-based intervention and medication-assisted facilities ought to fall under
the same licensure rules required to be followed by pain management clinics.

Dr. Dozier also believes that hospital based pain management clinics should be under the same regulatory
requirements that the pain management clinics are. He commented that they should have to follow the
Tennessee Chronic Pain Guidelines, drug screen patients, and look at the Controlled Substance Monitoring
Database.

Response:

Pain management clinics which are part of a hospital and regulated under title 68, are statutorily exempt from
these licensure provision. That exception cannot be changed by the Department in a rule. The inspection of
hospital pain management clinics is part of the hospital inspection process. Methadone clinics are reguiated by
the Tennessee Department of Mental Health and Substance Abuse. The requested changes cannot be
accomplished by these rules. .

Comment:
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Dr. Browder expressed concerns that practices may try to keep their number of pain management patients at 48%
to 49% of their patient population in order to avoid having to become licensed as a pain management clinic.

Response:

The Department has been given the authority with the laws that were enacted July 1, 2017, to further investigate
potentially unlicensed pain clinics, those who were at or above the 50% pain management patient population limit,
and take action against them. :

Comments on Rule 1200-34-01-.06.

Comment:
CPS comments that they believe the fee for the combined licensure and inspection is excessive. They request
that fees remain where they were under the certificate system.

Response:

The regulatory shift from certification to licensure, which will cause pain management clinics to be treated more
similarly to licensed healthcare facilities than they were previously, is attended by additional regulatory costs. The
fees have been established based upon an acceunting of the anticipated costs of regulation. Additionally, the
inspection fees are new due to the requirement for an initial and a minimum of every renewal cycle inspection.

There wera no comments on Rule 4200-34-01-.07.
Comments on Rule 1200-34-01-.08

Comments:
Dr. Schneider stated satellite clinics should be allowed to keep their records in a centralized location rather than
on-site.

TMA requested a period of no less than 60, but preferably 80, days for physicians to access their health records
and give them to the Department where requested pursuant to an inspection or investigation. TMA also requested
that the Department formalize in rule exactly what a physician should expect from an inspector upon inspection.

Response;

The Department will alter these rules where appropriate to reflect the requested change regarding keeping
records onsite as opposed {o a centralized location. Patient records should always be available onsite to
practitioners who are treating patients; however, the Department recognizes that in the present era of electronic
health records, the practitioner may have access the record onsite, though that information is stored in a
centralized location. '

Additionally T.C.A. § 63-2-101 & 102 requires medical records to be produced, and certified if requested, within
10 business days, and T.C.A. § 63-1-117 allows a Department inspector or investigator to provide a required date
of production for records. In the present era of electronic health records which should be accessible onsite, and
particularly in light of other requests herein that the Department inspection speed is increased, and absent any
articulated need on the part of the public, the Department does not deem it necessary to allow a practitioner two
to three months to give records to the Department in response to an inspection. Lastly, it is a long standing tenet
of the inspection process for any facility inspected by the Department, that inspections are conducted on a
surprise basis. AHlowing a practice to prepare ahead of time exactly that which is needed to pass a scheduled
inspection defeats the purpose of an inspection process.

Comments on Rule 1200-34-01-.09

Comment:

Robin Hoyle, Esq. with the Tennessee Pain Society expressed that allowing only 30 days for a clinic to find a new
medical director would cause a scramble and requested a 90 day process. She also suggested a trustee system
similar to the appointments made in bankruptcy court be instituted, wherein the interim medical director may be
appointed by the Department and provided immunity to serve in a particular clinic. She acknowledged the
position of interim director is already addressed in the rules but asked for that person to be provided to the clinic,
in order to keep it open, from a pool of individuals that the Department would require to be responsibie based
upon having been pre-proven to hold the required pain management specialist credentials.
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Brett Snodgrass, APRN with LifeLinc commented that the focus needs to be returned to the community and the
patients that are being protected, that the focus should be directed to those other providers who are addicting
patients, not the pain practitioners. She commented that patients are being displaced, which can increase
primary care visits and illegal use of medication. She commented that more rules will not create better practices
in the state. She requested 90 days or longer to transition patients.

Charles Key, Eda. of LifeLinc requested 90 days or longer, potentially 180 or more. He acknowledged that a pain
management specialist would have to serve in the medical director's position during this transition time.

Dr. David Arehart clarified that patient should only be transferred to other pain management specialists rather
than primary care providers and that it would be inappropriate for them fo go to a non-pain management
specialist. He commented that an emergency medical director might be contemplated in lieu of an interim
medical director.

Ben Simpson, Esq. with TMA requested the introduction of a co-medical director {0 serve from a remote facility for
some period of the time, commenting that 90 days is preferable to 30, but still toc short of a time to replace a
medical director. TMA acknowledged that during the Task Force's review of the Department’s proposed rules,
that the TMA and Tennessee Pain Society made public comment that the previously effective ruie's requirement
for an alternate medical director position be eliminated from the new rules, which occurred prior to this rulemaking
hearing, clarifying that they agree a serviceable medical director must be in place during a transition period, but
the manner in which the alternate medical director was required under the original rules was indigestible.

Dr. Dozier commented that patient access is an issue but patients also have troubie with the provider down the
road not taking their insurance.

Dr. Choo stated there are so few qualified pain management specialists that finding one in 30 days would be an
impaossibility. However, he did not think that finding an interim medical director would be a problem.

Dr. Browder commented that an interim director would make a lot of sense.

Dr. Schneider commented that there is often no place for patients to go when a clinic closes, explaining that
patients burn bridges at pain clinics in their area and have to drive longer and longer distances to find another
pain clinic. He believes this is going to make it more and more difficult to re-assign patients to new clinics.

Response:

Despite T.C.A. § 63-1-316(f) addressing that a license is neither assignable nor transferable, in the interest of
patient safety, the Department has created by rule a structure that gives the clinic the ability to operate for a grace
period of between 30 and 90 days by waiver, by bridging the gap with an interim medical director until the clinic is
able to find a more permanent medical director. Based upon commentary that there is a need for the interim
medical director to maintain such status longer, and in the interest of maintaining a qualified pain management
specialist as medical director at a licensed pain management clinic, the Department will allow the interim medical
director to apply for a truncated, six-month license at the conclusion of the grace period, in order to operate in an
interim status for a longer period of time, while maintaining all of the responsibilities that go along with being a
qualified pain managemeni specialist in a medical director position. The Department agrees that a pain
management specizalist should be in charge of and available to the pain management clinic at all times. It
believes that the rules as amended will allow as much flexibility as possible for an interim director to cover the
clinic while attempting to find a more permanent pain management specialist to act as medical director. The
Department does not believe that it would be appropriate for it to assign qualified pain management specialists to
attend to an interim medical director's responsibilities at clinics where a medical director is no longer able to
serve, nor does it believe there is a process to grant such an individual immunity in the position of pain
management clinic interim director.

Comment: ‘

Charles Key, Esq. of LifeLinc comments that the current medical director remaining responsible for anything
within the clinic after he has left presents a problem and requested a narrowing or clarifying of the ianguage. He
also requested that .09(1}{f) be amended to include that all of the patients must be notified in the event the
medical director leaves and closes the clinic, not just those seen by the medical director.

Dr. Williams commented with regard to .09(1){f} that if his clinic were to close it would be impossible for him fo
arrange continuity of care.
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Response:

The Department will amend the language in .09(1)(b) to state that the current medical director's pain management
clinic license itself, rather than the departed medical director's Board of Medical Examiner's issued license, shall
remain responsible for actions or inactions occurring at or caused by the pain management clinic after his or her
departure. This does not preclude the medical director's medical license from being disciplined for any actions or
inactions occurring at or caused by the pain management clinic during his or her tenure there, nor for
inappropriately leaving the pain management clinic in the position of having to retain a new and/or interim medical
director.

The Department recognizes the fact that it is difficult to recruit a pain management specialist fo be a medical
director; however, the Department also recognizes that the medical director is the license holder under the law.
Despite creating 2 method for a pain clinic to continue operating on a medical director’s license after his or her
departure, the Depariment recognizes that a medical director may begin working at a clinic and discover it is not
being run appropriately. Rule 1200-34-01-.09{1)(f) allows a medical director who wants or needs to close a clinic,
without allowing it to continue operating on a grace period, the ability to do so appropriately by inactivating the
license. The Department agrees that in such an event all patients at the clinic should be notified. The Department
will so amend that rule. '

Comment:
Dr. Browder asked for clarification regarding certificate holders who renewed their certificate before July 1, 2017.

Response:

A certificate holder whose certificate was renewed before July 1, 2017 can continue to operate on that certificate
until its expiration, and it will be deemed and treated as a license until that time. The rules require that such a
certified pain management clinic have a completed application turned in to the Department no less than 90 days
before the expiration of the certificate in order for the Department {0 have time to inspect the clinic before issuing
a license. Should the medical director fail to turn in a complete application 90 days prior to the expiration of the
certificate, and the Department have insufficient time to inspect the clinic, the clinic must cease operations on the
day that its certificate expires. The Department will not refuse fo issue a license where the medical director timely
submitted a complete application and a failure {o inspect the clinic is based upon the Department and no
shortcoming of the clinic.

Comment:

Dr. Williams commented that the requirement to report the number of patients seen by the clinic each month in
the preceding year is not difficult however the two requirements listed in (d) and (f) seem to be a redundancy. He
voiced concern that a requirement to report all drug samples dispensed is an opportunity for honest errors which
the state could make much of Additionally he expressed that the advertising reporting requirement could be
clarified since so many physicians give educational presentations at conferences.

Dr. Dozier commented it is overly burdensome to have to report dispensing sampies of things such as ibuprofen
or Zantac.

Dr. Arehart commented that requiring the medical director to notify the clinic within 30 days of certain occurrences
presents a problem when the medical director does not know something because it is impossible to know or
disguised or hidden. He also commented that reporting patients seen and patients being treated for non-
malignant pain would be difficult,

Response:

The requirement fo report the number of patients seen by the clinic and the number of patients seen who are
receiving controlied substances for chronic nonmalignant pain are both statutory requirements simply repeated in
the rule. The Department has agreed to remove non-controlled drug sampies from the reporting requirement.
The Department also clarified in rule what is considered advertising for purposes of the annual report to the
Department. To the extent that a medical director does not report certain occurrences due to them being hidden
or disguised, medical directors should exercise appropriate thoroughness and caution in carrying out their
responsibilities, and may certainly make an explanation to be considered by the Department where any report is
untimely due 1o deceit by an employee.

Comments on Rule 1200-34-01-.10
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Comment:

Dr. Arehart commented that he is disturbed by the number of requirements being placed on medical directors
which would not otherwise be their job. He believed that things are being required of the medical director in
.10(1)(8)(3-5) and .10({2){b) that are outside their control.

Dr. Browder believes the language stating that the medical director shall “ensure” various things creates a difficuit
situation.

TMA commented they believe the use of the term epsure creates strict liability for the medical director for things
that may be outside of his or her control. TMA further suggests that the Department place liability on the
individuals who are violating the rules and have control over their own conduct, rather than with the medical
director. TMA made a number of suggestions regarding language deletions and requirements the medical director
create policies and procedures to educate and randomly audit samplings rather than “ensure” that such policies
and procedures were effectuated. TMA suggesis deletion of the requirements surrounding establishment of an
infection control program. TMA suggests that rather than ensuring each health care provider employed by a pain
management clinic maintain complete and accurate records, that the medical director periodically audit or have a
supervising physician audit a sample of medical records. TMA suggests that the medical director shall have
policies and procedures in place to periodically audit a sampling of billing records by a qualified cutside auditor.

Robin Hoyle, Esq. from the Tennessee Pain Society commented that she agreed with TMA's concerns about the
use of the term “ensure”.

Charles Key, Esqg. with LifeLinc requests clarification regarding the requirement that the medical director be on-
site at least 20% of the clinic’s weekly total number of operating hours with the addition of coverage language.

Response:

The majority of the requirements placed on the medical director in these rules are requirements that have been in
place for the medical director since the promuigation of these rules in 2011. Other requirements that were
previously placed on the certificate holder have been migrated to the medical director, since that individual is now
the license holder. Many of these rules require the medical director to ensure the appropriate policies and
procedures are in place.

TMA did not provide any examples of lawsuits where a medical director of a pain management clinic was held to
a standard of strict liability based upon the word ensure, which has existed in the rules for medical director
responsibilities since 2011. The case cited by TMA in their written comment, the unpublished decision in an
appeal from the United States District Court for the Eastern District of Kentucky, Lee v City of Newport, 947 F. 2d
945, 1991 WL, can be differentiated from the imagined litigation TMA is concerned about in a number of ways,
notably the court’s analysis did not entertain the idea that a licensee could be held to a standard of strict liability in
a malpractice or other lawsuit unrelated to the administrative revocation of her license. In this case the court
found that absent a showing that the business owner's fitness to operate her adult entertainment club was
affected by the conviction of her employees for acts of prostitution, a showing such as her knowledge of the
conduct, and without allowing her the opportunity to present evidence in her defense, her occupational license
could not be revoked. The ordinance in question stated that a license may be revoked or suspended where a
criminat conviction occurred on the premises, stating that the criminal judgement served as conclusive evidence
of a violation. In determining the call of the question, the court conflated conclusive evidence, irrebuttable
presumption, and the elimination of any knowledge requirement or the licensee’s ability to present a defense on
the subject. The court found that the use of convictions unrelated to the government's legitimate purpose in
regulation deprive a perscon of their right to engage in an occupation. Governmental requirements must bear a
rational relation to the person’s fitness to engage in the particular occupation or business, and the court found an
insufficient nexus in the fact pattern presented. This case can be distinguished by King’s Health Spa, Inc. v. Vill.
Of Downers Grove, 2014 IL App (2d) 130825, 11N.E. 3d 489, which found that an ordinance allowing for the
revocation of a massage establishment's license if any massage therapists practicing at the licensed premises
committed specific criminal acts such as prostitution, did not violate the licensee’s due process rights, as the
ordinance was reascnably related to governmental interest in preventing prostitution at massage establishments.
The rules in question directly relate to the medical director's responsibilities to the patients at a pain management
clinic, the respaonsibilities of a highly trained professional to a vulnerable patient population. The Department does
not agree that it is unreasonable for a medical director who is fit to and desirous of running a pain management
clinic, to confirm, guarantee, and safeguard to his patients that supervising physicians are following their
supervision requirements, that health care providers are complying with state and federal laws relative to the
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prescribing of controlied substances, that protocols are established between supervising physicians and their
supervisees, and that records are appropriately maintained.

With regard to TMA's request that liability be placed on those individuals who are violating the rules, the
Department responds that these rules in no way alleviate the responsibilities of the individua!l providers. T.C.A. §
63-1-311(a) states that a violation of the pain management clinic act or these rules is grounds for disciplinary
action against the practitioner by the board that licensed that practitioner. Rule 1200-34-01-.10 states in rule the
responsibilities of the medical director, but does not replace or annul the responsibilities of the individual
practitioners working in the clinic.

With regard to TMA's request to delete the requirements for establishment of an infection control program to
provide a sanitary environment, the Department believes that these requirements are important in any setting in
which patient care is effectuated, and though the Department has deleted some of the requirements which were
previously in the rules, the Department is of the opinion that it is appropriate for the Department to inspect such
policies and procedures in any clinic which it regulates through licensure and inspections.

With regard to TMA's suggestion that the medical director periodically audit or have a supervising physician audit
a sample of medical records, the rules regarding supervising physicians’ responsibilities already require a 100%
review of, and physician signature on, charts in which a controlled substance is prescribed. With regard to TMA's
suggestion that the rules require the medical director to have policies and procedures in place to periodically audit
a sampling of billing records by a qualified outside auditor, the Department believes the specifics of how to
effectuate compliance with this rule should be left to the individual clinics.

In response to these comments, the Department has amended Rule 1200-34-01-10(2)(b) to state that the
medical director must have a system in place to ensure adequate medical documentation rather than the
language requiring actually ensuring such documentation, and the Department has amended Rule 1200-34-01-
.10(3) to require the medical director to take appropriate steps, including having a system in place to ensure
adeguate billing records, rather than the language requiring actually ensuring adequate billing records are
maintained. In response to previous comments made regarding the difficulty some clinics have with maintaining
billing records onsite, such onsite billing requirements have been removed from this rule.

In response to the concern about coverage language in Rule 1200-34-01-.10(1)(a)2., the Department believes
that Rule 1200-34-01-.10(1){(a)8 sufficiently explains that where a medical director is unable to fulfill his duties on
a temporary basis, temporary, shori-term coverage may be provided by another pain management specialist.
The rule states that the covering physician shall share responsibility for those times during which he or she is
providing coverage, which responsibilities would include being on-site 20% of the clinic's weekly operating hours.
Having identified such coverage, does not alleviate the licensed Medical Director’s responsibilities, nor his or her
requiremenis to be on-site other than for a temporary, short-term basis and is not intended to aveid his or her
requirements under T.C.A. § 63-1-309(d). '

There were no comments on Rule 1200-34-01-.%1.
Comments on Rule 1200-34-01 -12

Comment:

TMA thanked the Department for the clarifying language added since the Task Force version of the rules,
clarifying that the disciplinary parameters listed in .12 would be discipline placed on the medical director's pain
management clinic license, noting that the medical license of the medical director would still be under the
jurisdiction and purview of the Board of Medical Examiners. TMA stated that licensure suspension, under Rule
1200-34-01-.12(1)(d)2, which reqguires a clinic to be completely closed during any period of suspension, severely
limits a medical director's options to give his patients access to their records.

Response:

The Department recognizes that reguiring a clinic to be completely closed during a period of suspension means
that the Medical Director's policies and procedures to ensure patients have access to their medical records must
account for such a situation. The Department must afford due process requirements in order to suspend a pain
management clinic license, thus a medical director will have ample warning that a suspension will or is likely to
occur, and should take necessary actions to assure continuity of care for his or her patients. The Department
would be unable to ensure that patients are coming to a clinic purely for the purpose of picking up medical records
rather than prescriptions, and as the Depariment is aware such situations have occurred, in the event that
violations are sufficient to warrant suspension of a pain management clinic license, the clinic must remain closed.
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Comment;

Dr. Choo expressed that he believed a peer review panel should be part of the process to guide the Department's
decision making. He requested a process by which ABMS board-certified physicians chosen by TNSIP, TPS,
TMA, and the Department review records in question and give a gold-standard peer review. He believed that this
would create continuity through the administration change and protect potentially some of the decisions by others
in the future.

Dr. Dozier agreed it would place his faith back intp the process to be looked at by peers who are American
medical subspecialty trained pain doctors who are fellowship trained.

Dr. Schneider, as president-elect of the Tennessee Pain Society, concurred with the voiced peer review panel
idea.

Dr. Arehart stated that it should not only be a matter of protecting themseives but helping direct Department
investigations. '

Dr. Browder added that the panel ought fo have individuals who are not only proceduralists who do not use
opiates.

Brett Snodgrass, APRN, added that if such panel is developed that APRN's have appropriate representation.
TMA supported the peer-review process in the disciplinary review to ensure due process is afforded.

Response:

The Department recognizes that the statute refers to ABMS, ADA, ABIPP, and ABPM statuses in defining pain
management specialists. In the current process the Depariment employs {0 review investigations and inspections
there is already a process of peer review that takes place. As complaints come in they are reviewed by an
attorney and a practitioner of the same license as the individual named in the complaint. The department has
physicians and advanced practice registered nurses who are reviewing complaints with attorneys and has
recently retained an ABMS certified pain management specialist to review pain management clinic inspections
and pain management specialist related complaints. Additionally the Department has employed the use of
experts in pain management and pain medicine o serve in both a reviewing and testifying capacity from time to
time for assessing disciplinary actions. The Department is cognizant of the ruling in the case of the North Carolina
Board of Dental Examiners versus the Federal Trade Commission and will not allow self-protectionism from pain
management specialists. However, the Department recognizes the request from pain management specialists
that their records particularly be peer reviewed. The Department may determine to utilize some form of panel or
consultation with pain management specialists as needed upon the commissioner's request. The Department
has added such a provision at 1200-34-01-.12(1)(j).

Comments on Rule 1200-34-01-.13.

Comment:

CPS commented that they believe the inclusion of a gross deviation or pattern of deviations from the Chronic Pain
Guidelines in the non-exhaustive list of conditions that are likely to be detrimental to the health, safety, or welfare
of a patient skirts the rulemaking process.

Response:

The Department was required by the Tennessee General Assembly to create the Chronic Pain Guidelines. They
were created in consuliation with stakeholders from across the state and over the course of multiple public
meetings, and have been readdressed with care and public input. Since their creation, they have been frequently
discussed at board meetings and adopted as policy by all the prescribing boards. it is the Department’s position
that a gross deviation or pattern of deviation from these guidelines can constitute conditions that are or are likely
to be detrimental to the health, safety, or welfare of a patient. Listing this among the conditions for which the
Commissioner may exercise his statutorily-granted ability to suspend new or existing patient treatment for
purposes of pafient safety does not skirt 2 rulemaking process but in fact puts practitioners on notice, through this
rulemaking process, of the importance with which the Department takes compliance with the peer-developed
guidance contained therein.

Comments on Rule 1200-34-01-.14
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Comment:
TMA wanted to know if the Department could retroactively apply these rules to a non-licensed pain management
clinic upon determination that they are operating unlicensed.

Response:

The Department does not believe it can impose the specifics required of a licensed pain management clinic
contained in the licensure rules to an unlicensed facility as there would be no license to discipline at an
unlicensed facility, however, pursuant to T.C. A § §3-1-311 a practitioners licensing board may assess a civil
penalty of between $1,000 and $5000 per day against any individual working in an unlicensed pain clinic.
Additionally, pursuant to T.C.A. § 63-1-315, the statutes now permit the Department to take action against a clinic
suspected of operating as an unlicensed pain management clinic, including suspending new admissions.
Furthermore pursuant to T.C.A. § 63-1-317, operation of an unlicensed pain management clinic is a Class A
misdemeancr, and the Department, through the Office of the Attorney General, may apply for injunctive relief in
any court of competent jurisdiction. A perscn who aids or requires ancther to violate the statutes or rules, or a
person who allows a pain management clinic license to be used by anyone other than the licensee, is subject to a
civii penaity of up to $5,000 per day of continued violation.

Comments on Rule 1200-34-01-.15

Comment:

Comprehensive Pain Specialists commenied that use of operating expenses as a basis for the amount statutorily
mandaied financial requirement seemed nonsensical,

Dr. Williams expressed that did not understand the purpose. He believes medical doctors are already compelied
to keep medical records available for 10 years, so a financial requirement would not benefit patients in retrieving
their medical records,

TMA commented that it did not believe the financial requirement was purposefully included in the public chapter,
and vehemently requested that the option for a bond rather than liability insurance be removed from the rule.

Dr. Dozier commented that this requirement is too much.

Response:

The Department is required by statute to promulgate rules regarding financial requirements in the form of a bond
or liability insurance. The Departiment cannot speak directly to the legislative intent in requiring the Department
promulgate such rules, but the Depariment believes that this is intended to protect patients in the event the clinic
closes or other unforeseen issues occur such as the disciplinary suspension of a clinic or a medical director's
untimely death, ensuring that there are sufficient funds for the patients to have continuity of access to care and
availability to access their medical records. The Depariment believes that by keeping a requirement in the rule to
have either bonds or liability insurance, it is providing practitioners with options. To strike the option for a bond as
requested by TMA, would limit the options available to medical directors in determining how to meet their financial
requirements.

Despite the Department eliciting suggestions regarding the amount or type of bond or liability insurance that pain
clinics should be required to pay, both from individuals and organizations who commented negatively regarding
this rule, and reguests made during the public rulemaking hearing, the Department has received zero
suggestions. The Department, however, will lower the amount of the required bond or liability insurance to one
year of operating expenses.

Comments on Rule 1200-34-01-.16

Comment:
Dr. Browder asked for clarification regarding what is an adveriisement.

Alex Munderloh, Esqg. on behalf of CPS asked for clarification regarding what ad\}ertisements must be disclosed
for a clinic with multiple locations.

Response:
Such clarifications were added to the rule regarding reporting requirements.

There were no comments on Rule 1200-34-01-.17.
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Regulatory Flexibility Addendum
Pursuantto T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.
(1) The extent to which the rule or rule may overlap, duplicate, or conflict with other federal, state,
and local governmental rules.
These rules do not overlap, duplicate, or-confiict with other federal, state, or local governmental rules.
{2) Clarity, conciseness, and lack of ambiguity in the rule or rules.
These rules exhibit clarity, conciseness, and lack of ambiguity.

(3) The establishment of flexible compliance and/or reporting requirements for small businesses.

The reporting requirements included in these rules are uniform for each licensed clinic upon licensure
application and renewal and in an annual report.

{4) The establishment of friendly schedules or deadlines for compliance and/or reporting
requirements for small businesses.

The reporting requirements are uniform for each licensed clinic. These rules allow for a 30 day grace
period and potentially an additional 60 day grace period with waiver for those clinics whose medical
director has departed and are struggling to find a new medical director.

{5) The consolidation or simplification of compliance or reporting requirements for small businesses.

The rules require reporting upon licensure and renewal and annually during licensure cycles.

{€) The establishment of performance standards for smali businesses as opposed fo design or
operational standards required in the proposed rule.

These rules require each medical director to create his or her own performance, standards for his or her
own clinic.

(7) The unnecessary creation of entry barriers or other effects that stifle entreprenaurial activity, curb
innovation, or increase costs.

These rules do not create unnecessary barriers or stifle entrepreneurial activity or innovation.
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STATEMENT OF ECONOMIC IMPACT TO SMALL BUSINESSES
Name of Board, Committee or Councii: Pain Management Clinics
Rulemaking hearing date: July 24, 2017

Type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rile that wotld bear the cost of, and/or directly benefit from the proposed
rule: .

These proposed rule amendments will have an impact on all pain management clinic owners and medical
directors, in keeping with last year's statutory changes. While the medical directors and owners will be subject
to some additional requirements such as greater reporting to the Depariment of Health, more freguent
inspections, and higher licensing fees, these new rules will follow the statutory changes from last session to
ensure a safer environment in pain management clinics, serving the public with another step towards
lessening the addiction rate in Tennessee.

Projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or
record:

These proposed rule amendments will require additional annual reporting requirements by the medical
director, but these new reporting requirements should have a minimal financial impact on the clinics.

Statement of the probable effect on impacted small businesses and consumers:
These proposed rule amendments, following the statutory changes from last session, vest more responsibility
and control in the medical director of pain management clinics, and while some of the rules create additional
burdens, the new rules should have a positive impact on pain management clinics by creating more specific
requirements. Additionally, these new rules will ensure better service to the public and will serve as another
step towards lessening the addiction rate in Tennessee.
Description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and/or objectives of the proposed rule that may exist, and to what extent, such alternative
means might be less burdensome to small business:
There are no less burdensome, less intrusive, or less costly alternative methods of achieving the purpose
and/or objectives of the proposed rule amendments. These rules are required by Public Chapter 1033, which
was signed by the Governor on April 20, 2016.
Comparison of the proposed rule with any federal or state counterparts:

Federal: There are no federal requlations for pain management clinics.

State: Most doctor's offices are not regulated in this manner, but compared to licensed healthcare
facilities, these requirements are less burdensome.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

The proposed rule amendments do not provide for any exemptions for small businesses.
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Impact on Local Governments
Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether

the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http:/state.tn.us/sos/acts/106/publpc1070.pdf) of the 2010 Session of the General Assembly)

The proposed rule amendments should not have a financial impact on local governments.
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Additional Information Required by Joint Government Operations Committee
Al agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i}(1).

(A} A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

| Rule Chapter 1200-34-01 [Pain Management Clinics] is being repealed and rewritten. |

(B) A citation to and brief description of any federaflaw or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

| Public Chapter 1033, which was signed by the Governor on April 20, 2016. |

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

These proposed rule amendmentis will have an impact on all pain management clinic owners and medical
directors, in keeping with last year's statutory changes.

{D) Identification of any opinions of the attorney general and reportef or any judicial ruling that directly relates to
the rule or the necessity to promuigate the rule;

| None. 1

{E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

These rules should not result in any increase or decrease in state or local government revenues or
expenditures.

{F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

[ Mary Katherine Bratton, Deputy General Counsel, Department of Heaith. I

{G) Identification of the appropriate agency representative or representatives who will explain the rule ata
scheduted meeting of the committees;

| Mary Katherine Bratton, Deputy General Counsel, Department of Health. |

{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Department of Health, Office of General Counsel, 665 Mainstream Drive, Nashville, Tennessee 37205, (615)
741-1611, Mary Bratton@tn.gov.

() Any additional information relevant to the rule proposed for continuation that the committee reguests.

| None.
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RULES
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DEPARTMENT OF HEALTH
DIVISION OF PAIN MANAGEMENT CLINICS

CHAPTER 1200-34-011
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1200-34-01-.01 - PURPOSE.

Thorlesinthis-chaplesimplement-the-lavs relative-te the-cerification-and-rogulation-of pain-management
clinics-pursuant-to-G-A—§-83-1-304-elseg:

AgthorityyT-CA—5§-63-1-304through -63-1-314+——Administralive-Higtory—-Emergancy--rule--filed
September 302011 -efective March 28 2012 Emergency rule-filed September 30, 2011 and effeciive
hrough -March-28 2012 on-March 202012 the smergency rule-expired and revertedtodis previous
status—Permansnt riles—1200-34-01-through-10-fled December 27, 2011 to-have-been effective March
262012 The Govermment Operations-Committes filad-a-seven-day-stayof effoctive-date-of the—rules:
new-effective-date-April-2-2012 - On-March 262012 the Government Operalions-Committee-withdraw
#s-stay new effective date March 26, 2012,

inradditionto-the definitions containedin FC-A-§ 83-1-301 the following-definitions-are-applicable-{o-ihis
chapler

£8—"Applicapt” means—a—person—who—has—submiltad--or-is—in—theprocess—of-submilliing-an
application-to-operate-a-painmanagement clinie:

(H—"Deparment-means-Department-of-Health-

{4y “Cerlificate Holder” means the person who holds g certificate as a pain management clinic
andHs-the-ownerorone-of-the-ewners-of-theelinic-
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PAIN MANAGEMENT CLINICS CHAPTER 1200-34-01

{Rule 1200-34-01-.02, conlinued) i

(%%%Eem%mwmmmmmm
orlistedintille 30 chapler H-partd-andtitle 53chaplter 4=

{8y "Health CareProvider” means—amedical docter licensed under Title 83, Chapter 8;
e-s%eegaaéhie—phsfsieian Heenseé—uﬁéeri#le—@%—@haptm—@—adwmd—pﬁaeﬁeem—ﬁe%sed

physrgan &ssnstam hcen-sed und@r Tille-83; Ghapt@r 49

Y —Medical Director™ means—an-individuat-lisensed-as-o-physician-under-Tille- 83,-Chapter §-oF
Ghapter-8-whe-prastices-inthis State—with-anunresiisted —unoneumbered-ficense—and-whe
provides-oversight relative-lo-the operations-of the pain-management clinie:

(8} "Medical Record”shall-have the-same-meaning-as-setferh in FCA S 83417

{9)—"Pain-Managerment Clinic™or"Clinic™shall have the same meaning as-sebforh-in T.C.A-§ 83~
13045

£0r—Prin-Mapagement-Services” means-evaluation-diagnesis—orireabment-for-theprevention;
reducton,—or—-cassation—of--the-—symptom-—oi—pain-—through-—pharmacelogieal—nen
pharmacological-and-ether-approaches:

{41} "Patient-Agreementmeans-a-wiitlen-decument-sigred-by-the-patientwhich—ata-minirabm,
addresses-palientresporsibilivfor-proper—use—and-safeguardingol-medications—describes
the-clinic's-drug-sereening-policyprovidesfor preserplionsto-befilled-at-oniyone pharmasy
to-he-idenlified-by the-patient-and-addresses-the-vse-of-controlled substancespreseribed-by
other-providers:

{42)--"Rerson”means—any-individual-eensed—under Title-B83-who—rray—own-—or form-—an—entily
providing-palnranagement servicesincluding-but-notlimited-toa-professional-corporation
or-prefessionaHimitec-iabilily company-pursuantto-applicable Tennessesdawsand-rlles:

£13)-"Substance Abuse Risk-Assessment”means-the-assessment-of an-individual's unigue risk-for
addicton—abuse—misuse—diversisn—or—anotheradverse—consequence—rasuiing—irom
prescrption-medication-intended-to-ireat-pain—Subslanse-abuse-Ask-assessment-may-be
accomplished-through-a-standardized-writlen-or- emﬁyé@kve;e&qaesﬂeﬂnaaﬁt&ommeughﬁa
clinicalintepview.

ared’ means an-active-leense-thats-nebsospended-orenprobalionatthe tme
the-clinic-owners)-submil-a-pain-managementclinic-application-and-that does-net-have-any
corditionsrestrictionsor-limitations-

HE—Yrine-Drug—Screen”-means-urinalysis--performed—using—a—commercial test kit-in—a-pain
managementorotherclinie-orata-reference-laboratony thatesis for-the presence-of-atleast
the controfled substancels) being prescribed as well a5 -marijuana, ong-ermore of the
opioids—benzodiazepines—cosaing-and-methamphelamines—and-may-includeany-additienal
sonirolled substances-atthe discretionofH-the clinies

Agthority: TCA_88 53-14-301 §3-1-303-and-63-1-306 - Administrative History: Emergency-rulefiled
September 302011 effective through - March 28, 2012 Emergeney-rulofiled September- 30201 -and
effective-through-March-28,-2012;-on-Mareh-29 2012 the-emergency-rale—expired-and-revertedfo-its
previous—stalus.— Permanent-rules-1200-34--01-threugh—10filed Docember 27 2041 Ho-have-been
sffective -March-26 2012 The-Government-Operations-Commities filed a-seven-day-stay-of -sffective
date-—of the niles—new-effective—date-Aprl-2- 2012 —0n--March 262012, - the-Government-Operalions
Committes-withdrewts-stay; new-effective-date-March26, 2012

4209-24-01-03— CERTIEICATION, RENEWALAND REARPLICATION.
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{1 Certification:

@

(2)— Beginning-January-1-2012-Hin-orderto-oblaina-serficaleasapaln-managementslinie;
an-appicant-shall-submit the-followingtothe Department

+——acompleted-application-on-aform prescribed by the Depariment;

rm-prescribed by the Depariment showing proot of having a
madical--direstor--who--is--a-physician--who--praclices—-in-Tennessee—under-an
unrestricted-and-unencumbered license-issued pursuant 10 T.CA- § 63-8-20%-0r
63-9-104:;

3 proof-of having-ebiained-a-Drug-Enfercement-Adminisiration-reglstrationforthe
clinig-Hrequired-pursuantio-federal laws-and-rules;

4———proof-of-Brug-Enforcement-Administration—registrationsforthe-individual-health
sare-providers-whe-provide patn-manegement sendces-at-theolinie - rogulred
pursuantiofederaHaws-andrdes;

5i——the-resulis-of-a-criminal-background-check-or-chminal-background-ehecksforall

of-thepain—managementclinlc—ownars—{(wheole—or partialownerso-besent
directly-from-the-vendorioths Depariment;

8——alist—of individuals—who—own—eo-cwi—operaie—orothenvise —provide—pain
managemeant-services-in-the-clinic-as-an-employee-or-a-person-with-whorm-the
slinic-centractsforservices;

+——a-disclesure-of-any-license-denialresiriction; or-discipline-irmposed-on-an-owner,
co-gwner-~operator-indiddual-whe-prevides-serdees—althe clirie—amployee—of
the—clinie,-or-persen-with-whom--the—clinic—contracis for services—purstantte
T6-A-§83-1-309;

§——payment-of-the-applicationfecand-initial cortificationfoerand
S——any-otherinformationrequesied-bythe Department

L@ss—ef—wheﬂ%#the%km&@—ep@%at@d—unéar the-same-business-namer—ownership;
ormanagementasanotherclinie.

{ey—if an-applicant-does not-complete-the-application-process-within-sixiy (60} days afier
the—Deparment-receives—he-application-because-the-application-lacks-the-reguired
information-erfails-to-meetthe prerequisitesfor-cerlificationthenthe-application-wit-be
closed—the—application-fee—willnot-be—refunded.—and-theapplicant shallreapplyfor
cerification.

{eh—Any-application-thatis-submitted-to-the - Deparment may-be-withdrawn-at-any-time prior
to-the-grant-ordepialof certification-provided;-however-thal the-application-lee-wili-net
be-refunded:

Renewal-

{ay—A-pain—management— cﬁlmc—cerhﬁcate—shaﬁ%xp;w%%—y@afs—#%the—éa%&uei

issuance—Alicodificates-shaltberenawsd-on-or before-the lastdayof the twe-(2)-va
certificale cycle:
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PAIN MANAGEMENT CLINICS CHAPTER 1200-34-01
(Rule 1200-34-01-.03, continued)

{br—Arcerificate-holdermay-renewa-curront—walid cortificale priorie-fsexpirationdate by
submitting-thefoilowing-to-the Depariment:

+—arenewal-application-form preseribed-by the Depariment;
2——the required renewsal fee;

these-rules:

4———an-attestation-that-the clinic-is-not-owned-whelly-or-partly-by-a-person-whe-has
been-convisied-of-pleaded-nele-contendere-to-orreceived-deferred-adivdication
for:

B—anoffense that constitutes afelomyor

H———-an-offonse-that-constilutes-a-misdemeanor-the-facts of-which-relate-to-the
distribution—of -illegal-preserplion—drugs—or-a—controlied-substance -as
definedin-§39-17402:and

5 ———any-otherinformation reguested-by-the-Depardment
3y —Late Renewaland Reapplication,

{ay—The-pain-management-clinie-may-renew-Hs-cortifisate-withinninely(80) days—after-the
sertificale-expiration-dale-with-payment oftherenewalfecandate renewal penaity fee;
and-afler-having-sormpleted-ali-oHhe-otherrequirementsforrenewal—Aftorthe ninely
{90~ day-grace-peredthe-certificate-holdermay-reapplyfora-newcardificate:

Authority: T-CA-§§ 83-1-303-63-1-30663-1-307-and 83-1-308 Administrative History: Emergency
rife-filed-Seplember-362011effectivethrough-March-28 2042 Emergency—rtilefiled Seplamber-30-
20711 and-effective throagh-March-28-2012;on-March 20, 2012 the-emergeney-rule-expirad-and reveried
fo-ils-previous-status—Rermanent-ritle s 200-34- - through—10-fled-December-27,-2011;-to-have -been
effective March 262012 The Government Operafions-Committes—filed-a-seven-day-slay-si-effective
date—of-thervles:-new-effpctive—date-Aprl-2--201 2 Cn-March-26 2012 the Goverament-Operations
Gommittee withdrew-its stay,-new effective dafe-March-26-2042.

4200-34-01-.04  FEEB.
H—Initial carificate fee e R e $405.80
£y Banawat fae. CANE 00
(2 Ranewal FBe s s e T e e T T T $405.50
3 Regulatoryfee e e e e e $10.00

{4} The-late-renewal-penaly-fes-isone-hundrad-dollars($180.-08) per-month-forsach-monthor
fraction-of-a-month-thatrepewakistade:

Authority: T.CA-§§63-1-303 63-1-306,and 63-1-308 Administrative-History: - Emergency-rute-filed
September 302011 effective-through-March-28 2012 Emergency-rule-filed-September 30--201+-and
effective through fMarch- 282012, on-March-20,-2012-the-emergency—rule—expiredand-reverted-foits
previous—statos— Penmaneatriles—1200-34-01 - through—10-filed-Degember 27201 1—to-have—bheen
effectiveMarch-26, 2012 The--Govermment Operations—Committee-filed-a-seven-day-stay-of-effective
date—oftheriHes new-effective date-Aprl 22012 --On-March-26 2012 -the—Government-Operations
Committee withdrew-iis-stay-rov-sifestive-date-Marsh 262012
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PAIN MANAGEMENT CLINICS CHAPTER 1200-34-01
(Rule 1200-34-01-.03, continued)
4280-24-01-08 NESRPECTIONS AND NVESTIZATIONS.

(1y—-Upsn-the-inspestionofa-painmanagementclinic- by—the beardsregulating the-heaithcare
providers—working—fer—or—at—the—clinic—he—owners—officers—employees—or—authorized
reprasentatives—of the-pain-managementclinic-shallallow-board representatives—acscesste
the-pain-managementclinic-andthe records-conlained-thereinincluding,-but not-limited-to
medicalrecords:

{D--—The-owners-officers;-employees-orautherized represeniatives-of the-pain management-clinic
or-independent-gontraciors-working-at-the pain-management-clinic-shall-provide-copies-of -all
documentiation—insluding—but--not Jimited —to—medical records, - requesied--by--the -board
reguiating —the--health--care-—providers--working--for-or-at-the--clinic, - in—cornecten—with--an
inspection-or-investigation-of-the-pain-management-dlinisin-accordapce-with-FG-A—§-63-1
447

Authority: T-C-A-§§63-1-303,-63-1-304,-63-1-305,-and - 63-1-306.-Administrative Histery: - Emergency
rule-filod-Seplember302044—efoctive -through-March-28--2012—-Emergency-rile-filed -Seplember-30;
2011-anc-effective-through-March-28-2012on-March-29, 2012 the-emergency-rule-explred-and-reverted
to-its-provious-status—Pormanenht ries 1200-34- 8- through--10-flsd-Decsmber 27 -201-I-to-have-been
sffective March-26-2012— The Government Operations Commitize filed-a-seven-day-stay-of-effective
date—ottherules -rew-effactive-date-Aprl-2-2042—On-March-26,-2012-the -Government-Operations
Committeawithdrowifs staynavw-effective-date March 26, 2012;

4200-34-04--06—NOTFICATIONS:

Ei—Ip-the-event-that-there-ls-a-change-inthe-majerityownership-obthe-cliniethe cerdificate-holder
shall-notify the-Depadment-within--ten-(0)--business—days—ofler the—change—inrajoriy
ownership-

{——Within-ten-{0)-business—days—alter nolificalion—ol-thechangein-—majorityownership—the
serificate-holdershallsubmitanew-applicationfora-cerificaloto-the Deparment

{3 ——t-the-sveni-habthe-dlirls-no-longer hasa-medical direcioror the-medicab-direclor no-longer
meats the requiremants confained in the T.CA §883-1-301 el seq. and these rules, the
ceritficote-holdershall-nolif-the Debartment-within-ten{10)-business-days—of-tHe-identily-of
ane{heHahysmm%ewﬁ%e%as&he%ed%eakda%mr%%awﬂi%mm%eﬁbe&by
the-Department—Faliure-is A i g
él—se;pmaw—aehgﬂ—mem%g—wveoa%}en eﬁsertlf aate

h——p—cedificate—holder—shall-notify the—Department—within -ien—{10)-business—days—oi—-ihe
ocourrence-if any person-who owns,co-owns, operates; provides pain-maragement services
inthe-clinie;-is—an-employes-of-the-clinicorconlracis-with-the-clinicto-provide services-has

been-denisd-held-a—restricted-certificate—or beensubject todissiplinaryactonrelativeto
pressrbing-dispensing-adminisierngsupplyingorselling-scontrolled substance:

(B ler-the—avert-that-the-rame—ot the—elinic—changes—the cerificate—holdor—shall notifythe
Depariment-of-the-name-change-withinten-{10}-business-days-afler the name change-oesurs:

Authority— T.CA-§§63-1-303-63-1-306-and 63-1-308 —Administrative History = Ermesgency-rule-filed
September- 302011 effectivethrough-flarch-28 20412 Emergensy-rule-filed-Seplember-30.-201-and
effective-throggh-March 28 2012, on-March 282012 the-emergeney—efe-oxpired-and-revertedtoits
previous—status—Permanent-riles--1200-34-- 01 through-—10-Tiled -December- 27 204-1:—to-have-baen
effective March-26--2012— The-Government-Operations-Commitipe-fled-a-seven-day-stay-of-effective
date—of-the-rules—new—eiective—date-Aprl-2--2012—0n-March-26. 2012 the-Gevemment-Operations
Commitiea withdrew-its-stayr-new-effective-dato-Mareh-26-2012
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PAIN MANAGEMENT CLINICS CHAPTER 1200-34-01
(Rule 1200-34-01-.08, continued)
4200-34-04-07--MERICAL DIRECTOR RESPONESIBILTIES:
{1 Clinie Operation-and Personnel
{a}——The medical direcior of a-pain-management-slinie-shall:
+——-pyersee-all-of the pain-managementservices provided-at-the slinis;

2—be-on-site-at-the-clinicat-least twenty percent {209 of the clinic’s-weekhttotal
number-of-operating-hours;

Go-——ensure-hat-cach-—supervisingphysician{or-each—oi—the—heallhcare providers
warking-at-the cliniccomplieswith-the supervision-requirements—contained-in
Fearn—GComp-—Rulesand Regulations-Chapler $880-03-and-Chapter D880-08,or
Rule-1080-02-15as-applicable—Should the medical-director of the clinic-serve
as—a-health-—care oroviders supendsing—physician—the-medical-director-mus!
ensure-that-he-ar-she-cemplies-with-Chapter-0880-03-and-Chapter 0888-06—or
Rue-1050-02--15,-as-applicable;

4——ensure--that-all-health--care - providere--employed--by--or-working-at—the--pain
maragermeni-clime-semphwith-opplcsble—state—andlederal-ows—oand—dles
retative-to-the—preseribing—si—coniroliedsubstances—in-thepainimanagement
chinig;

5-——eansure-the-establishment of protocolsfor-the health care providers-emploved by
or-wortdng-atthe pain-management clinic-as-providedin Tenn-Comp—Fulesand
Regulations Chaplar 0880-03-and - Chapler 0880-06 and-ensure-that providers
complywith—sueh—protocols—as—well-as—any otheresiablished—pelicies—and
procedures:

§——ensure-that-in-the-event-that the-medical dirgctor-for-the clinicis-upable-to-fulfill
his—or—her dufies—on—a—lemporary—basis—besause—of-liness,—vacation,—or
unavailabiliby—there is—an-—allernateor substitule-mediscal-direclor-meeding-the
same-gualifications-as-a-medical-director under 1200-34-01-09;

F——-astablish—qualityassurance—pelicies-and--procedures,—which,—at a—minimurm;
include -but-are-not-broHed-to:
) documentalion of the background, training, ficensure, and certifications for
all-pain-managementclinicstaf-providing patient care;

{i——a-writen-drug-screening-bolicy-and-compliance plan-for patiepts-to-include
random-urinedrug-screening-as-—clinically indicated but-at-a-minimum;
upon-cach-new-admissionand-once-even six{Sy monthe thereafler

{iiy—use of sybstance abuse risk-assessmenttools upon-new patient admission
and-periodicreview or re-assessment:

(M——eva%uaﬁng—aﬁdrmn#eﬁng—me—qua-lity—andmapprepFiatene_ssmafmpatient--eare;
i ing-patient-srre-as-welas-identibingsnd-corresiing

deficiencies—and-the-oppertunities-to-improve-the-dlinic’s-performance and
quality of care;

{v)—-rredication-counis-for-any-conbolied-substoncespresoribed-by-theclinis-te
theclinic’s patients:
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PAIN MANAGEMENT CLINICS CHAPTER 1200-34-01
(Rule 1200-34-01-.07, continued)
vi—use-of patient-agreemenis-and-perodicreview-of such-agreements:
vi—health-core-provideraccesstoandreview ot patientinformation-centained
in-the-contrelled-substance-monitoring database inaccordance-with- T-C-A:

555210304 53-13-389asclinically-indicated but at s minimum-tpon
eachnewadmission-and once—everysbc{BHmonths thereafter

8. —-establish-an-infection-control-program-io provide-a sanitary-environment-for-the
prevention,-control-and-investigalion-of-infections-and communicable diseases;
including,-but-netlimited-to:

{yyritten-infection-control-policies-and-procedures;

{i)——technigues—and——systems—for—identifying—reporting—investigating—and
conirolling-infactons—atthe-slinis;

fi—writen-polisies-and prosedwresrelative-totheuse-ofaseplic-lechnigues;

{i-—training-for—clislestaf-providing—directpatient-care—relative-io-infection
condrel-and-asepliciechniguesand

Lo—-a-leg-eincidentsrelated-to-infectious-and-communicable-diseases-and-the
corrective-actionfaken;

9——establishwrillen-policies-and-proseduresfor-health-and safely requiroments—at
the-clinicr—

18—ensure-compliance-with-the-patientsafely-standardsestablished-by-the licensing
boardsfor-each-health-sare-provider;

kL 1—%@!&h—wsﬁe&g@ha@s—%9—g¥%@%;@%—%m—paﬂeﬂp&%e%—m4hew
meé%akpec%sﬁaﬂeLesRtmaatweﬂcaiﬂesh%Hﬁeﬁaﬁm&ﬁag@maﬁbéxna{*4;195&

(Zy—Records Reporting Requirements,and Patient Biling Procedures.

(ar—The-medical-directorshall-ensure-that-each-health—care provideremployed-by-or
working-at-a-cerified pain-management clinis-shall-maintaincempleleand-acsurate
medical-records—of pationt consuliation—examinatien-diagnosis-and-ireatment-whieh
shail include, but not be limited o the following:
Fem—-patient-medical-history;
2—physical examination;
3—diagnostic-therapeutic-and-laboratenresulis;
5——iraatmentobjectives;

68— documentation—of informed-—consent-and-discussion—of risks—and benefits of
freatment provided:
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PAIN MANAGEMENT CLINICS CHAPTER 1200-34-01

{Rule 1200-34-01-.07, continued}

&-~—medications-preseribed-{including-datetype—dosage-andquantity preseribed):
89— instructions-and-agreements;
10— speriodicreviews;

+——reasonforprese ispensing-more
centrolled-substareesforthe-treatmentof-chronicnepmalignantpain;

42— a-notation indicating-whether-the-sentrolied-subslanes-menitedng-database-had
been-accessed-for-a-particular-patient;

43— copies-of-recordsreports—or-other—decumentationoblained-from—other health
care-providers:

H—resuits-of-wrine-drug-sereens-lo-be-performed--as-clinicalty-indicated- but-at-a
minimum-upon-each new-admission-and-once every six-{8) months thereafler,

Authority-T-CA-§§-63-1-303-83-1-306-and-63-1-300 —Administrative Histery:- Emergency-rule filed
September-30,-2011;-effective-through-Mareh 28~ 2012 Permanentrules1200-34-04-through—10-filed
December 272011 to-have-been-effective-Mareh-26 2042 —The-Government-Operations Gorraifes
filed a-seven-day stay-of- effestive-date-cf therilesnew-effcctive-date-Apil 2 2012 On-Mareh-26-2042
the-Government-Operations-Gommittes-withdrew-Hs-staynewefective-date- March 26,2042
4200-34-01-08 CERTIFICATE HOLDER RESPONSIBHITIES:

45— The-certificate-holdershal-ensurethat adequate billing recordsars-mainteined-onsite st the
pain-maragermentelinis-and shallensure-thatadectale-billingrecordsare-mainteinedforall
patients-and-for-all-patient-visits—Billing-recordsshall-be-made-for-all-methods of payrent
Billngrecords-shaltbe-made-avallableto the Dopardtmantupon-reqiash

—Billingrecords-shalbnsludebut net-belimitedo-thefollowing:
{ar—theamountpeiddorthe-co-pay-and/orremsainderof senvices;
&—mathod of payment:

{c}—date o the delivery of services;
{eh—-date-ofpaymentand
{e)—-deseriptonofservices:

(2} The cedifisale-holdershall-ensure—that patient billingrecords—and-patient-medisalresords

shall-be-maintoined-for seven{Myyears-from-the dale of the patient’s last freaiment at-the

clinie:

(3 The cerificate holder shall ensure that all health care providers employed by or working at
thepalnmanagementdinic-are properhlicensed-and-cedified-at-ali-times:

{4—The-coriificate-holdershall-ensurethe delivery of gualibcare—and-gualiby services-at-the
clinie:
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(Ruie 1200-34-01-.08, continued)
Mhe-eemﬂG&%@«h@léeF—sha»il-eﬂsu:‘e—%ha{—there—ls—a—medieakée%etapa%eabh—elm»ewhe—me%

the-requirernentscortainedinlaws-andrules:

{8)—Thecerificale -holder-shall-ensursthat-all monetary transactions—at the pain-management

clirdeshall-be-inassordancewith- T-GA-§-83- 1310 which-previdesthat a-paln-monagement
clinic-may-accept-only-a-check credit card-or meney-order-in-payment for sendces provided
at-theclinicexcept-that payment-may-be-made--in-cash-for o co-pay—coinsuranceor
deductable—when—the remainder—of the charge for the serviceswill-besubmilledto-the
patients-nsurance-plan for reimbursement

{7 The-certificate-holdershall-ensure-that-patienis-have access-te-their medisal-records-in-the

Authoriiy—

event-that the-clinig-closes:

Volorber-§§-63-1-303-63-1-306 and 63130 Administrative History—Emergencyrilefiled

Septermnber302011ofsotivethrough Marsh28 2012 Emorgencyrile-fled-Seplomber 302011 and
effective-through-March 28 2012 on-March 29,2012 -the emergency-rile-expired-and reverted -to-ts
previous—statvs—RPormanent rles-1200-34~-04 -through--18-Hiled -December-2 7,201 1;-fo-have-been
effective March-26-2012 The Government Operations Commiliee filed-a-seven-day stay of effective
date—of-the—rules--new—effective-date- -April-2- 2012 On-March-26, 2012 - the-Goverament-Operations
Gommittee-withdrew it stay new effective date March 26, 2042,

£200-34-04--09—TRAINING REQUIBEMENTS-

Hy-—Each-physiclan-sendng-as-the-medical director-at-a-clinic-shall-meet-at least-one-(4)-of-the

followingreguirements:

{a}—Bussessiul-completior-of-aresidency-programin-physical-medisine and-rehabliitation;
aresthesiclogyr—addiclon—medicine,—neurslogy—heurssurgery—family—practee;
preventive medicineinternal-medicine, surgery—orthopadicsorpsychiotp-approved-by
the-Aacreditativn—Gouncil-for-Graduate - Medical Education (ACGME) or American
Oslespathic-AssociationBureaw-oFOsleopathic Speclalists AOABO S

by Board cedificationin-physical-medicine—and rehabililalion—anesthesiclogy—addiction
rredicine—heurology,neurosurgery—family —practice—preventive—maedicine—internal
medicine surgenys-orthopodics orpsychialn approved by the ACGME o ACABOS:

{e+—Subspedially —cerification—in—pain—management—hospice—and—palliative- —med#eme—
geriatric  medicine,  rheumatology, hemaiology, medical oneol
%%%%ﬁ&u&d}seas&pedla%ﬂehemate&egy—eﬂeelBgy—er—pemmesheamamlegy
recoghized-oy-tha ABMS-or ADABOS-with-a-certificate of-added-qualification-from-the

Bumau%ﬁ@ste&aa%h%%geerahs%&

{dy—Board certification by the American Board-of Pain-Medisine:

{e}—Board-ceriifisation by-the-American-Beard-eHnlerventional Rain Physiclansror

H——Completion—offorty {40} hours—of-in-person—live-parlicipaton—AMA-Categery—or
ASABOS-Galegory--CME-courseworcinpain-management comploted-within-three-(3)
years-prier-io-implementation-of-this-rule-or-prierto-servingas-medical-director for-the
clinie—whichever-eventis—mest resent—Thecourseworkshall addressthefollowing
4——the-geoals-of treating both-short- term-and ongoing-pain-treatment;

2——conirolled —substance —prescribing—rules,—including—eentrolled —substance
agreements;
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J——drug-seresning-er-testingincluding-usefulnessand-imitations;

4-—the—use—of-conirolled substances—inireating—short-lonm and ongoing pain
gyndromes-including-usefulnessand-imitations;

5 evidenes-based non-controlled pharmaeological pain-treatments;
&—evidenece based non-pharmacological paintreatments;

7.——a-complete pain-medicine-history-and-physical-examination:
&———appropriate progress-note-keeping;
G.—-—-comorbidities-with-pain-diserdersincluding-peyehiatric-and addictive disorders:

46— substance-abuse-and-misuse-including-alcobol-and diversion—and-preventon-of
SR

1-—riskmanagement
42—-medicatethies-

{2y Each health-care-provider providing pain-management servises-al-a-clinic-shall-completeden
8 -hewrs—in-continuing —aducation-courses—during-eash--health--care-providers--licensure
rerewal-eyele-which-shall-be-a-part-oi-the sontinuing-edusstionreguirements-establiched by
each-of-the—health-care -provider'srespective-boards—Theten{10)continuingeducation
heurs-shall address-atleast-ens-ormore-ofthe-following-topicsrelated-to-pain-management

{a)—preseribing-eonirelled-substanses:
{b}—drug-screening-eriesting;
{e)—pharmaceologicatand-non-pharmascologicabpain-management;

{eh——completing—a—pain—management—focused—history—and—physical—examinatien—and
maintaining-appropriate progress-notes;

{e——<comerbidiieswith-pain-syndromes:and

B substance—abuse—and—misuse—including—diversion,—prevenlion—of —same —and—risk
assessment-forabuse:

Awthority—T-Gb-5-63-1-303and-63-1-306—Administrative History—Emergencyrule-filed -September
3020811—efective-through-March-28 2012 —Emergency-rufefiled -Septermber-30- 201 1-and-effective
through-March 28 2042 on-Mareh 292012 theomergencyrHe—oxpired and reveredfo—isprovious
status—Permanentriles 1200-34--01-through—10filed Decarmber 27, 2041 {0 have been-efective March
262012 The-Government Operations-Committee-filed-a-seven-day-stay-of effective date-of the-rules;
new-effective-dalte-ApHl2 2012 —On-March-26 2042 the-Government-Operations-Commitise-withdrew
its-stay:new-effective-date March-26 2042

4200-24-04-10 CHAL PENALTIES.

-

{Hh—With respect-io-any certified pain-management-clinicthe Deparlrment-may-in-addition-to-orin
lien-of-ary-other-lawiul-disciplinapcoctionsssossa-chitpenalty-foreach-separate vielation-of
a-statuterule-or Commissionerorderinaccordance-with-lhe-followiag-schedale:
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(Rule 1200-34-01-.10, continued)

Vindatinn
HorTRiGH

Panaibs
Y

T CA-§63-1-134 $0-31.806
S  FGA-§53-1306———$0-54.060
e TG o § 634309 $0-$4,000

 TOASB34310 8084000
SE— Rule 200340406 $6-81.000

Bule 4200 234 04 08
R o -

$0-$4.000
{—Each-day-of-continuedvislation-may-constilute-a-separate-vielation:

(&——in—determining-the--ameunt-of —any—penally—to—be—assessed pursuant—{o—this—le—the
Depariment may-considersuch-faclors-as-thefollewing:

{ay—Whetherthe-amountimposed-will be a-substantialecenemicdeterrenticthevislalon

(B)----The-circurmstances-leading-totheviolation:

(e}——The-severity-of-{he-violationand-therisk-of-harm-lothepublie:

{dy—The economic benefits gained-by theviolator as-aresull-of-noncempliance;

{ey—Theinterestofthe publicand

- Thewilliuinessof thevioiation.
Authority:T.C:A-§§-63-1-303 and 63-1-306—Administratire History-Emergency+ile filed September
302011 effactive-through-March-282012—Emergency-rulefled-Seplember 30, 20-H-and-effective
through-Mareh-28 2012 —enMareh 202012 the emergeney—re-oxpired-andrevertedloJisprevious
status—Parmanentroles1200-34- 04 through 10-fled December 27,2011 to-have-been-effective-Maroh
262012 The-Goverment-Operations-Commitica-filed a-seven-day-stay-of effeclive-date-of-the-rules;

new effective—date-Apr-2—2012On Mareh 262012 the Goverpment Operations Committee—withdrew
its-stay-new-effective-date-March 26 2012:

Ruie Chapter 1200-34-01 Pain Management Clinics is being repealed and rewritten, including the Table
of Contents but not the Chapter Title, and shall now read:

1200-34-01-.01

Definitions

1200-34-01- 02

Licensure Process

1200-34-01-.03

Application Review. Approval, and Benial

1200-34-01-.04

Licensure Renewal

1200-34-01-.08

Exemptions

1200-34-01-.06

Fees

1200-34-01-.07

Licensure Inaciivaticn

1200-34-01-.08

inspections and investigations

1200-34-01-.09

Notifications and Reporting

1200-34-01-.10

Medical Director Responsibilifies

1200-34-01-.11

Training Reguirements

1200-34-01-.12

Licensure Discipliing and Civil Penalties
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{Rule 1200-34-01-.10, continued} .
1200-34-01-.13 Commissioner Suspensicns of Treatment of New or Existing Patients

1200-34-01-.14 Unlicensed Pain Managemeni Clinics

1200-34-01-.15 Financial Requirement

1200-34-01-.16 Advertising

1200-34-01-.17 Infectious Disease and Building Standards

1200-34-01-.01 Definitions

In addition to the definitions contained in T.C.A. § 63-1-301, the foliowing definitions are applicable to this

chapter:

(4

“Administrative Office” means the Tennessee Department of Health, Division of Health Related

(2

Beards, at which the Pain Management Clinic registry office for administrative support of daily
functions is located at 665 Mainstream Drive, Nashvilie, TN 37243.

“Adiacent” means within 1,000 fest,

(3}

“Adviscry Panel” means a pane! selecled by the Commissioner ang convened at his or her

4)

discretion for adviscry purpeses and o issue recommendations to the Commissioner.

"Applicant” means a medical doctor licensed under Title 63, Chapler 8 or an_gstecpathic

physician Hicensed under Title 63, Chapter 9, who has submitted or is in the process of submitting
an application for a kcense to operate a pain management clinic,

‘Certificate_Holder” means _a_medical doclor licensed under Title 63, Chapler 6. osteopathic

physician licensed under Titie 83, Chapter 9. advanced practice registered nurse licensed under
Title 63, Chapter 7. who meets the requirements contained in T.C.A. § 63-7-126; or a physician
assistant licensed under Title 83, Chapter 19, who practices in this state with an unresiricted,
unencumbered ficense, who was issued a pain management clinic certificate pricr fo July 1, 2017,
and who may continue to operate that certificate as a license under Title 63, Chapler 1 uniil its
expiration.

(8) "Commissioner” means the Commissioner of Health or his designee.

€8] ‘Controlled Substance” means a drud, substance. or immediate precurser ideniified. defined or
listed in title 39, chapter 17, part 4 and title 53 chapter 11, ‘

(8) “Department” means the Tennessee Department of Health,

€3] ‘Licensee”_means_any_person licensed under Title 63 by one of the Tennessee Department of

(18

Health, Division_ of Health Related Boards.

“Medical Director” means an individual who meets the definitions of Title 63, Chapter 1, Section

{11}

301(5) and 301(9). and helds a license to operate a pain management g¢linic issued by the
Department.

“Medical Record” shall have the same meaning as set forthin T.C.A. § 63-2-101.

{12}

"Owner’”_means_a medical doctor licensed under Title 63, Chapter €; osteopathic physician

{13)

licensed under Title 63, Chapter 9; advanced practice registered nurse licensed under Title 63,
Chapter 7, who mests the requirements contained in T.C.A, 83-7-126; or a physician assistant
licensed under Title 63, Chapter 19.

“Pain Agreement” means a written document signed by the pafient which, at a minimum,

addresses patient_responsibllity for proper use and safequarding of medications, describes the
clinic’s drug screening policy. provides that prescriptions for controled substances may only be
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(14}

filed at one pharmacy to be identified by the patient and addresses the use of controjled
substances prescribed by ather providers.

"Pain Management Clinic” means a_privately-owned clinic, facility, or office in which the majority

(15}

of patients are prescribed or dispensed opioids, benzodiazepines, barbiturates, or carisoprodol
for ninety (90) days or more in a twelve-month period for pain unrelated to cancer or palliative
care. For purposes of determining if a clinic, facility, or office gualifies as a pain management
clinic, the entire clinic, facility, or office caseload of patients who received medical care services
fram_all_medical doctors, osteopathic physicians, advance practice registered nurses, and
physician assistants who serve in the clinic, facility, or office shall be courted. Pain Management
clinic also means_a privately-owned clinic, fagilily, or office which advertises in_any medium_for
pain management services of any type.

“Substance Use Disorder Risk Assessment” means the assessment of an individuai's unigue risk

(16}

for addiction, abuse, misuse, diversion or another adverse consequence resufting from
prescription medication intended to treat pain. Substance use disorder risk assessment may be
accomplished through a standardized writlen or orally-delivered questionnaire or through a
clinical interview.

"Unencumbered” means an aclive license that is not suspended or on probation and that does

(7

not have any conditions, resirictions, or limitations.

“trine _Drug Screen” means urinalysis performed using 2 commercial {est kit in_a pain

management or other clinic or at a reference laboratery that tests for the presence of at least the
controlied substance(s) being prescribed as well as marijuana, cne or more of the cpioids,
benzodiazepines, cocaine and methamphetamines and _may inglude any additional coairolied
substances at the discretion of the clinic.

Authority: T.C.A. §§63-1-361, 63-1-303, 63-1-308, 83-1-316, and 63-1-318.

1200-34-01-.02_ Licensure Process

(1

Before operating or practicing in a pain management dinic as defined in T.C.A. § 63-1-301{8) on

or after July 1. 2017, the Medical Director of that clinic shall first obtain a Pain Management Clinic
License from the Department, except as grovided in Rule 1200-34-01-.04(2).

(2) An_applicant shall obtain an application from the Administrative Cffice, respond truthfully and
completely to every question or request for information centained in the application, and submit it
along with all documentation angd fees required by the application and mutes to the Administraiive
Office, When available, this may be accomplished through an online application.

(3) An appiicant shali submit all of the following as pari of their application:

(a) The initial licensure fee, state requiatory fee, and inspection fee provided in Rule 1200-
34-01-.08;

{b) Proof that the Medical Director meets the statutory requirements defined in T.C.A, § 63-1-
301(9) 10 be a pain management speciaiist;

(c The names, and if licensed by the Depaniment, the licensure numbers, of every person
with any_ownership interest in the pain management clinic for which the applicant seeks
licensure and each person's percentage of ownership;

(d) Information regarding the form of business entity the clinic will be established as and
’ whether there is already an existing medical practige at the ¢linic’s proposed {ocation;
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(e} The physical mailing address of the clinic for whlch the applicant seeks licensure:;

f Identification of any other licenses or applications, inciuding __pending or_denied
applications, for_pain_management clinics associated with the appiicant including as an
owner, employee or_confracior;

[{s)] The names, and if licensed by the Department, the licensure numbers, of every emplioyee
of the clinic;
(h} The names, and if licensed by the Department. the license numbers of every person with+------1 ( Formatted: Indent: Lefi: 0.5%, Hanging: 0.5"

whom the clinic has contracted for services, including persons involved in daily operation
of the clinic;

(i} The Drug Enforcement Administration (“DEA”) Reaistration numbers for each individuat
empioved by the clinic or with whem the clinic has contracted who helds a DEA
registration;

N The resuit of a criminal background check, submified to the Administrative Office, directiy
from the vendor identified in the application, for the following perscnasl:

1. The Medical Director;

2. Each person with any ownership interest:

3. Each person who hoids a DEA registration whoe will be providing services at that
clinic; and

4. Where any disclosure required in 1200-34-01-.02{4}{a)-(d) has vyielded an

affirmative answer, that employee or individual or company with whem the clinic
has contracted who has clinical contact with patienis, contact with onsite patient
information or specimens, and/or has management responsibilities;

{) The name, license number, and address, of every pharmagy in which either the Medical
Director or any owner of the clinic has any ownership interest that is greater than one
percent {1%), and the perceniage of that ownership interest:

)] Proof that af supervising physicians whe are supervising any of the advanced practice
registered nurses or physician assistants providing services at the pain management
¢clinic are pain management specialisis;

{m;} A statement of verification that the Medicai Director has read and understood the siatutes
and rules governing pain management clinics, as well_as the Tennessee Chronic Pain

Guidelines
(hitp:/iwww tn goviassetsfentities/health/attachmenis/ChronicPainGuidelings.pdf), and
the Tennessee Pain Clinic Guidelines

(hifp:Awwew tn goviassets/entitieshealth/attachmenis/Pain_Clinic_Guidelines.pdf); and

(n) Any other information requested by the Department,

4) An applicant shall disclose the circumstances and produge any documeniaﬁlt}n requested by the
Repartment surrounding any of the following:

(a) Whether any owner hasg ever been convicted of, pled noic contendere to, or received
deferred adjudication for an offense thai constitutes a felony;

() Whether any emplavee, or person with whom the clinic contracts who has clinicat contact
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with patients, contact with onsife patient information or specimens, and/or has
management responsibilities has ever been convicted of any felony;

{©) Whether any owner, employeg, or person with whom the glinic conlracts who has glinicat
contact with patients, contact with onsite patient informaticn_or_specimens, and/or_has
management respensibilities is under indictment for any offense involving the sale,
diversion, er dispensing of controfled substances under any staie or federal iaw,;

{d) Whether any owner, employees, or person with whom the clinic contracts whe has clinical
contact with patients, contact with onsiie patient information or specimens. and/or has
management responsibilities has ever been convicted of any offense involving the sale,
diversion, or dispensing of contrelled substances under any state or federal law;

{e) Whether any owner, employee, or persgn with whom ihe_clinic contracts who has clinical
contact with patienis, contact with onsite patient information or specimens. and/cr_has
management respongibiliies has ever applied for or held any license issued by any
jurisdiction, under which that license holder may prescribe, dispense, administer, supply,
or sell a controlled substance, which has been restricted, disciplined, or denied;

H Whether any owner, amployee, ar person with whom the dlinic contracts whe has dlinical
contact with patients, contact with_onsite patient information or specimens, and/or has
management responsibilities has ever been subject to disciplinary acticn by any ficensing
entity for conduct thai was the result of inappropriately prescribing, dispensing.
administering, supplying, or selling a controlled substance;

@ Loss or restriction of privileges at any hospital or health care facility on_the part of the
Medica! Director; :

{h) Whether any owner, medical director, employee or person with whom the clinic contracts
who has clinical contact with patients, contact with onsite patlent information or
specimens, and/or has management responsibilities is under any beard order reguiring
advocacgy from a professional assisiance program that monitors for substance abuse:

) Whether any_owner, empioyee, or person with whom the clinic contracts who has clinical
cordact with patients, contact with_cnsite patient information or specimens, and/or has
management responsibilities has ever had a DEA registration that was surfendered for
cause or disciplined.

[{s)] Where_appropriate, the applicant shall cause to be submitted from the DEA, documentalion+ [Formatted: Indent: Left: 0", Hanging: 0.5" }
regarding any susrender for cause, revacation, or other discipline of a DEA registration certificate.

®) An applicant shali submit a separate application for licensure for each clinic location regardiess of
whether the clinic is operated under the same business name, ownership, or management as
another ciinic, Each clinic location shall be licensed separately.

Authority: T.C.A. §§ 63-%-301, 63-1-303, 63-1-306, 63-1-309, 63-1-316, and 63-1-401,

1200-34-01-.03 Application Review, Approval, and Benial

(1) Admiristrative staff shall detarming when an application file is complele.

(2) If an_applicant_does not _compleie_the application process within ninety (90) days after the
Departmeryt receives the appiication because the appiication lacks the reguired information or
fails to meet the prerequisites for licensure, then the application will be closed, the ficensure fee
will nat be refunded, and the applicant shall be required to reapply in order to pursue licensure.
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(3)

Any applicant who has successfully complied with all_requirements governing the licensure

4}

process shali then be subject 1o an inspection of the dlinic. The applicant must successfully pass
ithe inspection prior to being eligible for licensure. Upen inspection, if evidence is found that any
practice act or any requirement of these rules has been viclated, the apglication may be denied,
and the Department may use the evidence in a separate disciplinary matter against any of the
licensees involved, Representations in the application which are deemed by the Department to
be untrue or incompletely disclosed may also subject the applicant to discipiinary action hefore
his or her licensing board, and may subject the pain management clinic application o denial, and
a_previcusly issued pain management clinic license or certificate fo revocation or cther

disciplinary action,

The Department will conduct ifs eligibility inspection within 90 business days from the date the

(5}

anpiication is deemed compiete by administrative staff, If the applicant does not indiaily pass the
inspection, the Department, at its discretion, may re-inspect the clinic subject to a payment of a
re-inspection fee,  Such re-inspection may take place bevond the 90 business days from the
appiication completion date. If the applicant maintains a current practice at a certified or licensed
pain managemert clinic and the application is for a new location, the Department may inspect the
current practice and approve the license at the new location, subiect 10 a re-inspection and re-
inspection fee af the new location after the practice has moved to the new ocation.

If the application is denied. or the license is_issued with conditions or restrictions, the following

(5)]

shall oceur:

(a) A notification of the denial shall be sent from the Administrative Office by certified mail,
refurn receipt requesied, which shali contain reasogns for the denial, _condition. or
restriction, as well as the stafutory or rule autherity for the denial, condition, or restricticn.

[£9)} The notification, when appropriate, shail also contain a statement of the applicant’s riaht
to a_contesied case hearing under the Tennessse Administrative Procedures Act (T.C.A.
§§ 4-5-101 et. seq.) to contest the denial, condition, or restriction. An applicant has a right
to a contested case hearing only if the denial, condition, or restriction was based upon
subigective or discretionary criteria, and cnly if the reguest for the contested case hearing
is_made in writing and received by the Depariment's Office of General Counsel on or
before the thirtieth (30th) day afler receipt of the notice by the applicant.

If the Department finds that it has erred in the issuance of a license, the Administrative Office will

give written notice by certified mail of ifs intent to revcke the license. The notice wili aliow the
Medical Director the opperiunity to meet the reguirements for licensure within thirty (30} days
from the date of receipt of the notification. If the Medicai Director does not concur with the stated
reason and the intent {o revoke the license, the Medical Director shall have the right to proceed
according to T,.C.A, § 63-1-315().

Authority: T.C.A, §§ 63-1-303, 63:1-304, and §3-1-318,

1200-34-01-.04 Licensure Renewal

1

Renewal.

(a) A pain management clinic license, uniess another time is given at the time of licensure,
shall expire two (2) years from the date of issuance. All licenses must be renewed on or
before the last day of the two (2) vear licensure cycle, )

(2] A Medical Director may renew a curreni, valid license prior {o its expiration date by
submitting the following to the Department:

1. a renewatl application form prescribed by the Depariment;
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{2)

2. the required renewal fee;

3. proof of having a medical director who meets the requirements contained in
these rules and is a pain management specialist;

4, an attestaticn that the clinic is not owned wholly or partly by a person who has
been convicted of, pleaded nolo contendere to, or received deferred adjudication
for;

0] an offense that constilutes a felony, or

(i) an_offense that consiitutes a misdemeancr, the facts of which relate to
the distribuition of illegal prescription drugs or a_controlled substance as
defined in § 39-17-402;

5. an attestation that no owner, employee or person with whom the clinic contracts
who has clinical contact with patients, contact with onsite patient information or
specimens, andf/or has management responsibilities:

{i} has been convicted of an offense involving the sale, distribution, or
dispensing of controlied substances under state or federal law;

{ii) has been denied, by any jurisdiction, a license under which that person
may prascribe, dispense, administer, suppty, or sell a controlled
subslance:

(i) has been subject to disciplinary action by any licensing entity for conduct

that _was the result of inapproprialely prescribing, dispensing
agministering, supplying. or selling a controlied substance;

B, proof the Medical Director has maintained the status of pain manaqement*--------{Formatted: Indent: ieft: 1", Hanging: 0.5 }

speciaiist;

7. any other information requested by the Depariment.

A clinic whose certificate was renewed before July 1, 2017, _and confinued operation on that

certificate as a license until its expiration, shail have its Medical Director apply as a new applicant
for licensure under this part, and must meet all requirements for licensure in order fo continue
aperation_beyond the expiration date of the certificate. In corder for the Department to timely
process the application and inspect the clinic, the Medical Directer must have submitted a
complete application as a new applicant a minimum of ninety (90) davs before the expiration of
the clinic's cerlificate. For purposes of an expired cerlificate, there shall be no grace period for
aperation between expiration of the ceriificate and the initial licensure date.

Late Renewal and Reapplication.

The pain_management ciinic_may renew its license within_sixiy (60) days afler the ficense
expiration date with payment of the renewal fee and late renewal penalty fee, and afier having
completed all of the other requirements for renewat. After the sixty (80) day grace period, the
Medicai Director may reapply for a new license, but must cease cperations until such time as a
new license is granted.

Authority: T.C.A. §§ 63-1-303, 63-1-306, 63-1-307, 63-1-308, 63-1-309, and §3-1-316.

1200-34-01-.05 Exemptions
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(1} A pain_management clinic is not a clinic, facility, or office which provides interventional pain
management as defined in § 63-6-244 and whose clinic, facility, or office does not provide chronic
non-matignant pain treatment to a majority of the patients of a clinic, facility, or office for ninety
(90) days or more in a twelve-month pericd.

(2} A pain management clinic is not a medical or dental schooi, an osieopathic medical school, a
nursing school, a physician assistant program, or an outpatient clinic associated with any of the
foregoing schools or programs, including, but not timited to, clinics that have an agreement to
trair: residents by members of that clinic who are appointed as adjunct faculty of the schooi or

program.

(3} A pain management clinic is not a hospital as defined in § 68-11-201, including any outpatients------ {Formatted: Indent: teft: 0", Hanging: 0.5" ]
facility or clinic of a hospital if such outpatient fagility or clinic is reguiated under litle 68,

[E)] A pain management clinic is not hospice services as defined in § 68-11-201.

(5 A pain management clinic is not a nursing home as defined in § 68-11-201.

®) A pain management clinic is not a fagility maintained or cperated by this state.

€] A pain management clinic is not a hospital or clinic_maintained or_operated by the federair--- [Formatted: Indent: Left: 0%, Hanging: 0.5 ]
government,

Authority; T.C A, §§ 63-1-301 and 63-1-302.

1200-34-01-06 Fees

1) IR s R i IO T T TP PU DT, $1.500.00
(2 B al 00 e e e e et e $1,500.00
{3 State Regulatory f8e... ..ot § 1000
(4) NSPection feE. ... 551.,500.00
{5} RE-INSDECHON FBE. ..ot $1.000.00

8) The late renewal penaily fee is five hundred dollars ($500.00) per month for each month or
fraction of a month that renewal is iate.

{7} The Inspection fee is {0 be paid with the initial licensure fee upon anplication, and again biennially
within thirty (30) days following the random biennial inspection.

&) A re-inspection fee shall be assessed and shali be paid by the Medical Director any time an
investigator is forced to return to the clinic 1o complete his or her inspection due fo actions or
omissions on the part of the Medical Director or anyone working in the pain management clinic.
A re-ingpection fee shall alse be assessed and shall be paid by the Medical Director any time the
Department re-inspects a clinic which did not pass an inspection. Payment of the re-inspection
fee must be remitted to the Department within thirty (30) days of the re-inspection daie.

Autharity: T.C.A, §§ 63-1-303, 63-1-306, 63-1-308, and 63-1-315.

1200-34-01-.07 Licensure inactivation

{1 If the Medical Director and/or owners of a pain_management clinic determine thal the site will
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close and cease operation, or that the site will no longer provide services that meet the statutory
definition of a pain management clinic, the Medical Direclor must nctify the Department. If the
Department has not been notified of a closure and appears af the ciinic for an inspection or
investigation, the Medical Director may be held responsible for the inspection fee or the actual
cost of the investigation.

(2) The Msdical Director shall_netify the Department and inactivate the pain management clinice------ {Formatted: Indent: Left: 0, Hanging: 0.5" }
license as follows;

{a} Obtain from the Administrative Office an official inactivation form;

{b} Compiete and submit that form, along with any supporing documentation that may be
required by the Administrative Office.

(3} Upon sucecessiul completion and submission of the required forms io the administrative office, the
Department_shall register the pain management clinic license as inaclivated. A clinic thai has
inactivated its license shall not cperate as a pain management clinic. and doing so shall subject
the practiticners in that clinic to penalties from the Depariment.

Authority: T.C.A. §§ 63-1-303. 63-1-304, 63-1-395, and §3-1-316.

1200-34-01-.68 Inspeclions and investigations

(1) Upon application for licensure as a pain management clinic, the Medical Director shall pay the
inspection fee and permit the Department to condiuct an inspection of the clinic which may
inciude, in addition to inspection of the physical site, review of medical records, business recerds.
and any other documents the Department may require,

2) The Medicai Director, owners, officers, employees, authorized representatives of the pain
management clinic, and independent contractors working at the pain management clinic shali
allow Depariment representatives access to the pain management clinic and shall provide copies
of all decumentation, including but not limited to medical records and business recerds, requested
by the Deparimsnt, in conneclion with_an inspection_or investigation_of the pain management
clinic.  The Medical Director shall ba responsible for the pain management clinic remitting
payment of the biennial inspection fee to the Department within thirty (30} days of the inspeciicn.

(3) if a clinic does not pass an inspection, at its discretion, the Depariment may re-inspect the ciinic
and assess a fe-inspection fee, The Department may require submission of a corrective action
plan prior to the re-inspection,

{4) Failure or refusal of the Medical Directer to grant the Department access to the pain management
clinic te perform _an_audit, inspection, or investigation shall constifute grounds for immediate
suspension of the pain management clinic's license as confemplated in T.C.A. § 4-5-320(c).

Authority: T.C.A, §§.63-1-303, 63-1-304, 63-1-305, and 36-1-316.

1200-34-01-.09 Notifications and Reperting

) A _pain_management clinic license shall not be assignable or transferable. However, the
Department recognizes that some circumstances may cause a Medical Director to depart frem a
clinic. While best practice would be for the new Medical Director to seek licensure from the
Department while tha current Medical Director is still actively serving at his clinic’s licensed
location, in the event that the current Medical Director no longer meets the reguirements
contained in T.C.A 88 63-1-301 et seq. and these rules to be a Medical Director, or departs from
a clinic, the Department will aliow a grace pericd during which a clinic may continue to operate
provided the following ccours.
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2)

{a)

The clinic may_continue to operate on the current Medical Director’s Hicense for a grace

(b)

period of up to thirty (30) calendar days from the date that the current Medicat Director no
longer met the requirernenis contained in T.C.A, §§ 63-1-301 et seq. and these rufes fo
he a Medica! Director, or the date the current Medical Director departs the clinic, provided
the clinic notifies the Department, on a form prescribed by the Department, within ten (10}
business days of the identity of another pain management specialist who will serve as the
interim Medicai Director for the clinic;

During this grace period after which the current Medical Director no longer meets the

{c)

requirements of this part or has departed from the clinic, which shall total no more than
thidy_(30) calendar davs. both the pain management clinic license and the interim
Medical Birector, are liable for any actions or inactions occurring at or caused by the pain

management clinic;

The new Medical Director shall submit a completed pain management clinic application

{d)

immediately upon agreement {0 assume the duties of medical director at the clinig;

Should the clinic have difficulty obtaining a new medical directer, it may apply for a waiver

(e}

of up to an additionat sixty (60} calendar days in which o operate with the interim Medical
Director. The waiver form shali be promuigated by the Depariment. The waiver will onky
be granted upon good cause shown, demonsirated reasonable efforts to jocate and
retain a new medical direcior, and a reasonable belief by the Department that public
health will be harmed by not granting the waiver, Both the pain management clinic
license and the interim Medica! Director are fiable for any actions or inactions occurring at
or caused by the pain management clinic during any granted grace period:

Unan expiration of thirty (30} caigndar days, or tipon the expiration of ninety (90) calendar

{f}

days if a waiver was applied for and granted, if a new pain management clinic ficense has
not been issued by the Department the dinic must cease operation. Each day of
continued operation would constitute a separate violation for any licensee whe continues
to wark in the clinic;

Notwithstanding these provisions, f the current Medical Director of a clinic chooses te

(a

inactivate the license, the clinic must cease operating as _a pain management clinic
immediately upon inactivation. Prior to inactivating the license, the Medical Director shall
have the responsibility to notify all patients receiving care af the clinic_and arrange for
continuity of care: and

It the event the ciinic is unable to find a permanent new Medical Director during the

grace period, the individual serving as interim Medical Director may apply for a pain
management clinic license to be issued for a ferm of six (6) months. At its discretion, and
upen such request by the interim Medical Director applicant, the Depariment may issue a
pain management clinic licanse for a term of six months. The fee for such a license shat
be proportional to the annual fee, but other than the term, the license shalt he madified in
ne_other manner. upon issuance of the truncated license, the interim Medical Director
applicant shail become the licensee.

The Medical Director shal notify the Department within thirty (30) days of the eccurrence if any of

the following occur to any person who owns, is an employee of, or is a person with wham the

clinic contracts who has clinical contact with patients, contact with onsite patient information or

specimens, and/or has management respensibilities:

(a)

that person has applied for any state or federal license, registration, or certificaie that has

been denied;
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) that person has held any state or federal license, registration, or cedificate that has been
restricted oy subject to disciplinary aclicn relalive to prescribing, dispensing,
administering., supplying or seliing a controlled substance; or

() that person has been convicted of a felony or any offense involving the sale, diversion, or
dispensing of cordrolled substances under state or federal law related to operation of or
work in the clinic.

3) in the event that the name of the ¢linic changes, the Medical Direclor shall notify the Department
of the name change within ten (10} business days after the name change occurs.

4) In addition io the reperting requirements above, the Medical Director shail make an annuai report
to_the Department on a form promuigated for such reporting. The report shall be due to the
Depariment sixty (80} days prior to the pain management glinic's certificate or license anniversary
date and shaill cover the previous twelve (12} months, The repori shall include the following:

(a) Whether the pain management dlinic is associated with a hospital;
[63)] Whether the pain management clinic is adjacent to a pharmacy;
{c} The names of each physician, physician assistant, and advanced praclice registered

nurse who worked in the clinic sach_month during the preceding year along with their
license numbers,

[{s)] The number of patients seen by the clinic for each maonth in the preceding year:

{e) The number of patients seen i each month who received controlled substances for
chronic normalignant pain from a practitioner at the clinic;

H A list of alt controlled drug samples which were dispensed in the preceding year or a copy
of the clinic's log pursuant to Title 21 C.F.R. § 1304 .11, with regard to those samples;

(q) A list of all owners of the clinic and their percentage of interest in the clinic for each
month in the preceding year;

(k) The names of any emplovees hired or separated within the preceding year as well as the
license number of thai emplovee if any are or were licensees; and

(i} A summary of each advertiserment for that clinic focafion and, where more than one
lacation exists, each advertisement for the larger crganization as a whole, For purposes
of this rule, an advertisement is any material or spoken word, which is: (1) paid for in
consideration of any kind; {2} iniended to promote a clinic's services; or {3} created or
given_in_any manner net in association with a bona fide, unpaid—other than cusiomary
coverage of expenses—media encgunter, interview, or professional continuing medical
education event.

Authority. T.C.A, §§ 63-1-303, 63-1-306, 63-1-309, 63-1-316, 63-1-317, and §3-1-319,

1200-34-G1-.10 _Medical Directer Responsibilities

) Clinic Operation and Persgnnal.
{a) The Medical Director of a pain management clinic shall:
1 oversee all of the naln management services arovided at the clinic:
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2

be on-site at the clinic at least twenly percent (20%) of the clinic’s weekly tatal

number of cperating hours;

ensure that each supervising physician for each of the health care providers

working at the clinic complies with the supervision requirements contained in
Tenn. Comp. Rules and Regulations Chapter 0880-03 and Chapter 0880-08, or
Rule 1050-02-.15, as applicable, and is a pain management specialist;

ensure that all heaith care providers employed by or working at the pain

management clinic_comply with applicable state and federal laws and ruies
relative to the prescribing of controiled substances in_the pain management
clinic,

ensure the establishment of protocels for the health care providers employed by

or working at the pain management clinic as provided in Tenn. Comp. Rules and
Requiations Chapter 0880-03 and Chapter 0880-06_and ensure that providers
comply with such protocols, as well as any other established policies and
procedures;

identify a pain management specialist who has agreed o provide coverage in the

event that the Medical Direclor is unable to fulfill his or her duties on a temporary
basis because of iliness, vacation, or_unavailability. Such coverage mav be
provided on a ternperary, short-term basis and serving in this capacity will hot be
censidered 1o count against the limit of four {4) pain_ management clinics at which
a pain_management specialist may serve as medicat director.  The Medical
Director _maintains _all _responsibitity _during _any period _where coverage is
provided, but the covering physician shalt only share responsibitity for those
times during which he or she is providing coverage;

establish guality assurance policies and procedures, which, at a minimum,

include, but are not limited to:

1)) documentation of the background, training. licensure, and certifications
for alf pain management clinic staff providing patient care;

{i$) a wrillen drug screening policy and compliance plan for patients to
include random urine drug screening as_clinicaily indicated, but at a
minimumn, upon each new admission_arkl once every six (8) months
thereafter:

(i} use of substance use disorder risk assessment tools upon new palient
admission and periodic review or re-assessment;

{iv} evalualing and monitoring the quality and appropriateness of patient
care, the methods of improving patient care as well as identifying and
correcting deficiencies. and the opportunilies to improve the clinic's
performance and quality of care;

(v medication counts for any controfled substances prescribed by the clinic
to the clinic's patients;

(vi} use of pain agreements and periodic review of such agreements;

{vii) health care provider access to and review of patieni information
contained in the controlied substance maonitering database in accordance
with T.CA §8 53-10-301 - 53-10-309, as clinically indicated, but at a
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@

minimum_upon each new admission and gnce  every six (68) months
thereafter;

(viii) __documentation of requesis for records from other bealth care providers;

(ix} creation of a written process for clinical practice evaluation and evidence
of reqular appropriate supervisory action based on resulis of the clinical
ractice evaluation;

establish an infection control program fo prowvide a sanitary environment for the

prevention, control, and investigation of infections_and communicable diseases,
including, but not limitad to:

) written infeciion control policies and procedures;

(i) cresation _of written policies that are consisieni with the Centers_for
Disease Control and Prevention's guidelines for minimum prevention for
outpatient settings; and

(i) a log of incidents related to infectious and communicable diseases and
the corrective action taken:

estabilsh_writlen policies and procedures to assurg patient access o their

medical records and continuity of care should the pain management clinic clese.

{2} Records, Reporting Requirements, and Patient Billing Procedures,

(&) The Medical Director shall ensure that each health care provider employed by or working

at a cerlified or lcensed pain management clinic shall maintain complete and accurate

medical records of patient consultation, examination, diagnosis, and freatment, which

shall inciude, but not be limited to the foliowing:

1.

patient medical history and physicat examination;

2. diagnostic, therapeutic, and laboratory resulis. evaluations and consuliations,
and records from other heatth care providers, as available, or atempts to obtain
such;

3. documentation of informed consent and discussion of risks and benefits of
treatment provided;

4, treatments, treatment options, and treaiment obiectives;

5. medications prescriped {including date, type, dosage and guantity prescribed);

8. instructicns and agreements;

7 periodic reviews;

8. a notation indicating whether the controlled substance monitoring database bad
been accessed for a particular patient; :

9, results of urine drug screens to be performed as glinically indicated, but at a
minimum upoen each new admission and once every six (6} months thereafter.

(b) The Medical Direcler's responsibilitiss shall include having 2 system in_place to ensure
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(3)

ar

adequate medical documentation and responsibitity for addressing inadeguate
documentation. Medical records must at all times be available to clinicians {o review
onsite, but may be maintained at a separaie location.

The Medical Director shall take appropriaie steps. including having a system in place, to ensure

{hat adequate billing records are maintained for the pain management ciinic and shall ensure that
adeqguate billing records are maintained for all patients and for ali patient visils. Billing records
shall be made for alf methods of payment.  Biling records shall be made available 1o the
Department upon request.

Billing records shall include, but not be limited to the foliowing:

(a) the amount paid for the co-pay and/or remainder of services;

by method of payment;

{c) date of the delivery of services;

d} date of payment; and

(e} description of services.

The Medical Direclor shall ensure that patient medical records shall be maintained for ten {10}

(5

vears from the date of the patlient’s last treatment at the clinic.

The Medical Director shall ensure that patient billing records shall be maintained for seven (7

()]

years from the date of the patient’s last treatment at the clinic.

The Medical Director shall ensure that all heaith care providers emploved by or werking at the

168)]

pain management clinic are properiy licensed and certified af all fimes.

The Medical Director shalt ensure the delivery of quaiity care and quality services at the clinic.

The Medical Director shall ensure that all monetary fransactions at the pain management clinic

9

shali be in accordance with T.C A, § 63-1-310 which provides that a pain management clinic may
accapt only a check or credit card in payment for services provided at the clinic; except that
payment may be made in cash or monsy order for a co-pay, coinsurance. or deductible when the
remainder of the charge for the services will be submitted to the patient’s insurance plan for
reimbursement.

The Medical Director shall ensure that patients have access to their medical records at any time

upon request of the patient in keeping with T.C.A. §§ 63-2-101 et seq. and especially in the event
that the clinic closes. The Medical Director shail also ensure that the Department has access to
the records upon request.

Authority: T.C.A. §§ 63-1-303, 63-1-306, 63-1-309. and 63-1-310.

1200-34-01-.11  Training Requirements

1) Each physician serving as the Medical Director or_a supervising physician to an_advanced
practice registered nurse or physician assistant at the clinic shall meel the statitory requirements
to be a pain management specialist, and shall complete the requisite continuing education {o
maintain that status.

(2) Fach health care provider providing_pain management services at a clinic shall complete ten (13)

hours in continuing education courses during each health care provider's licensure renewal cycle
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(3}

which shali be a part of the continuing education requirements established by each of the health
care provider's respective boards. The ten (10} continuing education hours shall address at least
one or more of the following toplcs related o pain medicing:

{a) prescribing contrelied substances;

[{s)] drug screening or testing;

{c} pharmacological and non-pharmacological pain management;

[{a)] compieting _a_pain _management focused history and physical examination and

maintaining apprepriate progress notes;

(&) comorbidities with pain syndromes; and

H substance abuse and misuse including diversion, prevention of same, and risk
assessment for abuse.

Each health care provider providing pain management services at a clinic shall, in addition to the

ten {10} hours of continuing education ouflined above, thoroughly read the Tennessee Chronic

Painy Guidelines ard the Tennessee Pain Clinic Guidelines premulgated by the Department,

Authority, T.C.A. § 63-1-303 and 83-1-306.

1200-34-01-.12 Licensure Discipline and Civil Penaliies

()

Upon_a finding that a pain_management clinic is in violation of any provision of the Tennesgsee

Pain Management Clinic Act (T.C.A. 88§ 63-1-301 et seq.) or the rules promuigated pursuant
thersto, the Commissioner may impoese any of the following actions separalely or In any
coembination which is deemed appropriate 1o the offense:

{a) Private Censure - This is a wrilten action issued fo the Medical Director for minor or near
infractions. 1t is informal and advisory in nature and does not constitute a formal
disciplinary action.

[{s)] Reprimand - This is_a written action issued on a Medicat Director's pain rhianagement
clinic license for one fime and less severe viclations. It is a formal, public disciplinary
action.

{c) Probation - This is a formal disciplinary_action which places a_Medical Director's pain

management clinic ficense on close scrutiny for a period of time,

1, This aclion may be combined with any other formal disciplinary action_and
include conditions and reguirements which must be met hefore probation can be
lifted _andfor _which restrict or condition the clinic's  aclivities during the

probationary period.

2. Once ordered, probation may not be lifted unless and until the Medical Director
petitions, pursuant to paragraph (2) of this rule, after the period of initial probation
has run_and all conditions placed on the probation have been met and the
Commissioner is satisfied that a further prebationary period is not warranted such
that the probation may be lifted.

(d} Licensture Suspension - This is a formal disciplinary action which suspends the right of

the Medical Director and his sia#f to cperate the pain management clinic for a fixed period
of ime. It contemplates the recpening of the practice under the license previously issued
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1. Once ordered, a suspension may not be lifted unless and until the Medical
Director petitions. pursuant to paragraph (2) of this rule, after the period of initial
suspension has run and:

{ All conditions placed on the suspension have been met; and

(i The Commissioner is satisfied that the Medicat Director and his staff are
competent to refurn to practice and that no further period of suspensien
is warranted such that the suspeansion should be fifted.

2. The clinic must be completely closed during the period of licensure suspensicn. If
any licensee admits or sges any new or existing patienis during the suspension,
that shall be considered a viglation of the suspensicn, and the length of
suspension shail toll for any time during which the praciice was open in violation
of the suspension.

() Revocation- This is a fermal disciplinary action which closes a clinic and ferminates the
ilcense previousty issued to operate that location as a pain management clinic.

H Conditions - Any action deemed apprepriate by the Commissiorer to be required of a
disciplined Medicai Director and/or clinic in any of the fellowing circumstances;

1. Duiring any period of probation or suspension; or
2. As a prerequisite o the lifling of probation or suspension; or
3 As a stand-alone reguirement(s) in any disciptinary order.
{a) Civil penalty - A moneiary disciplinary action assessed by the Commissioner pursuant {o

paragraph {4) of this rule,

(a3} Summary Suspension - This is a formal disciplinary action which immediateiy and eatirely
suspends the rights of the Medical Direclor and his staff to operate the pain management
clinic until it is lifted or unti! a final disposition of the matter after a full hearing. This type
of suspension may be ordered ex-parte, pursuant fo the notice procedures contained in
T.CA_§ 4-5-320 upon a finding that the public health, safety or welfare imperatively
requires emergency action.

{D Assessment of costs in disciplinary proceedings shall be as set forth in T.C.A. § 63-1-+------ {Formatted: Indent: Left: 0.5", Hanging: 0.5" }
144, :
) The Commissioner, at his discrefion, may convene an advisory panel of one or more to

make a recommendation to the Commissioner prior to the Commissioner’'s determination.,
The Commissianer shall not be hound by the recommendation of the advisory panel.

(2) Order of Compliance - This procedure is_a necessary adiunct to previousty issued disciplinary
orders_and is_available only when a petitioner has compietely complied with the provisions of a
previousty issued disciplinary order and wishes or is required fo obtain an order reflecting that

{a} The Commissioner will entertain petitions for an Order of Compliance as a supplernent {o
a_ previously issued order upon strict compliance with the procedures set forih in
subparagraph (b) only when the petitioner can prove compliance with all the terms of the
previously issued order and is seeking to have an order issued reflecting that compliance
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or is seeking {0 have a suspension or probaticn lified.

(h) Procedurss

{c)

1.

The petitioner shall submit & Petifion for QOrder of Compliance, as confainsd in

subparagraph_(c}. to the Administrative Office thal shali coniain_all of the
following:

0] A copy of the previously issued order; and

(i} A statement of which provision of subparagraph (a) the petitioner is
relying upon as a basis for the requesied order; and

(i) A copy of all documents that prove complance with all the terms or
conditicns of the previcusly issued order. If proof of compliance requires
testimony of an individuai(s), including that of the petitioner, the petitioner
must submit_signed, sworn_to, and notarized statements from each
individual the petitioner intends to rely upon atiesting, under oath, to the
petitioner's compliance.  No documentation or testimeny other than that
submitted will be considered in making an initial determination on,_or a
fina! prder in response to, the pelition.

The administrative staff may make an initia! determination on the petition before it

iz_heard by the Commissioner and take one of the following actions:

0] Certify compliance and have the matter scheduled for presentation to the
Commissioner as an uncontested matter, or

(i Dany the petition, afler consultation with tegal staff if compliance with all
of the provisions of the previous order is_not proven and notify the
petiticner of what provisions remain to be fulfilled andior what proof of
compliance was either net sufficient or not submitied.

if the petition is presented fo the Commissioner, the petitioner may not submit

any_additional documentation or testimony other than that contained in the
petition as originally submitted. ‘

if the Commissioner finds that the petifioner has complied with all the terms of

the previous order an Order of Compliance shali be issued.

if the petition is denied either initially by staff or after presentation tg the

Commissioner and the petitioner befieves compliance with the order has been
sufficiently proven the petitioner may, as_authorized by law, file_a petition for a
declaratery order pursuant to the provisions of T.C.A, § 4-5-223.

Form Petition

Petition for Order of Compilance

Pain Management Clinic

Petiticner's Name:

Petitioner’'s Mailing Address:.

Petitioner's E-Mail Address:

Telephone Number:
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(3)

Attomey for Petitioner:
Altorney's Mailing Addrass:

Atterney's E-Mail Address:
Teiephone Number:

The petitioner respectfully reprasents, as substantisted by the attached decumentation
that all provisions of the aitached disciplinary order have been _complied with and | am
respectiully requesting: (circle one)

1. An order issued reflecting that compliance; or

2. An order issued reflecting that compliance and lifting _a previously ordered
suspension or probation,

Note - You must enclose ali documents necessary to prove vour reguest including a copy
of the criginal order. !f any of the oroof vou are relying upon to show compliance is the
testimeny of any individual, Including yourself, you must enclose sighed statements from
every individual you intend fo rely upon attesting, under oath, to the compliance. The
Committee’s consultant, the Discinlinary Coordinator, and legal staff, in their discretion,
may_require such signed statements to be notarized. No documentation or testimony
other than that submitted will be considered in making an initial determination on, or a
finai crder in response to, this petition.

Respecifiully submitted this the day of .20

Petitioner's Signature

Order Modifications - This procedure is not intended to allow anyone under a previcusly issued

disciplinary order. inciuding an unlicensed practice civil penalty order, {0 modify any findings of

fact,_conclusions of law, or the reasons for the decision contained in the crder. il is also not

intended to_aliow a_petition for a lesser disciplinary action, or civil penalty other than the one(s)

previously ordered. All such provisions of Commissioner Orders were sublect fo reconsideration

and appeal under the provisicns of the Uniferm Administrative Procedures Act (T.C.A, §§ 4-5-

301, et seq.). This procedure is not available as a substitute for reconsideration and/or appeal

and is only availabie after all reconsideration and appeal rights have been either exhausted or not

timely pursued, it is aiso not availahie for those who have accepted or been issued a reprimand.

(a)

The Commissioner will entertain petitions for modification of the disciplinary partion_of

previcusly issued orders upon strict compliance with the procedures set forth in
subparagraph (b} only when the petitioner can prove that compliance with_any gne or
mere of the conditions or terms of the discipline previcusly ordered is impossible. For
purposes of this rule the term ‘impossible” does not mean that compliance is
inconvenient or impractical for personal, finangial, scheduling or other reasons.

[{3)] Procadures

1. The petitioner shall submit a wriiten and signed Petition for Order Modification on
ihe form contained in subparagraph () o the Administrative Office that shall
contain all of the following:

)] A copy of the previously issued order; and
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(i} A statement of why the petitioner believes it is impossible {0 compiy with
the order as issued: and

(iii) A copy of all documents that prove that compliance is impossible, [f
proof of impessibility of compliance requires testimony of an individual(s),
including that of the petitioner, the pelitioner must submit signed. sworn
to, and notarized statements from each individual the petitioner intends
to rely upon attesting, under gath, to the reasons why compliance is
impossible. No_documentation or iestimony other than that submitted
will be considerad in making an initial determination on, or a final order in
response to, the petition.

2, The administrative staff may make an initial determination on the petiticn before
the Commissioner hears it and take one of the following actions:

() Certify impossibility of compliance and forward the petition o the Office
of General Counse! for review and presentation io the Commissioner; or

()] Deny the petition, after consuliation with legal staff, if impossibility of
compliance with the provisions of the previous order is not proven and
notify the petitioner of what proof of impossibitity of compliance was
either not sufficient or not submitted.

3 if the petition is presented io the Commissioner. the petitioner may not submit
any_additional_documentation or testimony other than that contained in the
petition as originally submitted.

4. i the petition is granted, the Cemmissioner may issue a new order reflecting the
authorlzed modifications that he deems aporopriate and necessary in relation to
the violations found in the previous order,

5. If the petition is denied eilher initigily by staff or after presentation to the
Commissioner and the petitioner believes impossibifity of compliance with the
order has been sufficiently proven the petitioner may, as authorized by law, file a
petition for a declaratory order pursuant tc the provisicns of T.C A § 4-5-223,

{c) Form Petiticn

Petition for Qrder Medification
Pain Managemeni Clinic

Petiticner's Name:
Petitioner’s Mailing Address:

Petitioner’s E-Mait Address:
Telephone Number:

Attorney for Petitioner:
Attorney’s Mailing Address:

Attorney's E-Mail Address:
Telephene Number:

120



PAIN MANAGEMENT CLINICS CHAPTER 1200-34-01

{Rule 1200-34-01-.10, continued)

The petitioner respectfully represents that for the foilowing reasons, as substantiated by
the attached documentation, the identified provisions of the attached disciplinary order
are impossible for me {o comply with:

Note - You must enclose all documents necessary 10 prove your request including a copy
of the onginal order. If any of the proof you are relying upan {o show impossibility is the
testimony of any individual, including vourself, you must enclose signed and notarized
statements from every individual you Intend lo rely upon allesting, under gath. to the
reasons why compliance is impossible. Ne documentation or testimoeny other than that
submitted will be considered in making an initial determination_on, or a final order in
response to. this petition.

Respectfully submitted this the  day of 20

Petiticner’s Signature

4) Civit Pengities

{ay

Purpose - The purpose of this paragraph is to set oul a schedule designating the

)]

minimum and maximum civit penalties which may be assessed pursuant to T.C. A. 8§ 63-
1-134 and 63-1-316.

Schedule of Civil Penalties

(9]

1. A Type A civil penatty may be imposed whenever the Commissioner finds the
medical director, an owner, or clinic staff guilty of a willful_and knowing viclation
of Tenn. Code Ann. §8 63-1-301 et seq.. or reguiations promulgated pursuant
thereto, to such an exient that there is. or is likely to be an imminent, substantial
threat to the health, safety and welfare of an individuai client or the public or in
such a manner as 1o impaci directly on the care of patients or the public.

2 A Tvpe B civil penally may be imposed whenever the Commissioner finds
medical director, an owner, or clinic staff is quilty of a violation of Tenn. Code
Ann. §8 63-1-301 et seq., or requlations promulgated pursuant thereto, which are
neither directly detrimental to the patients or public, nor directly impact their care.

Amount of Civii Penalties

(d)

1. Type A Civii Penalties shall be assessed in the amgound of not less thar $500 or

more than $1,000. :

2, Type B Civil Penalties may be assessed in the amount of not less than $100 and
not more than $500.

Procedures for Assessing Civil Penaities
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(5)

The Department may initiate a civil penally assessment by filing a Memorandum

of Assessment of Civil Penalty. The Department shall siate in the memorandum
the facts and law upon which it relies in alleging a_violation, the proposed amount
of the civil penalty and the basis for such penalty. The Depariment may
incorporate the Memarandum of Assessment of Civii Penally with_a_ Notice of
Charges which may be issued attendant thereio.

Civil Penalties may aiso be initiated and assessed by the Commissioner or his

designee during consideration of any Notice of Charges. In_addition, the
Commissigner or his designee may, upon good cause shown, assess a type and
amount of civil penalty which was not recommended by the Department.

n_assessing the civil penalties pursuant to these rules the Commissioner or his

designee may consider the following faciors:

(i} Whether the amount imposed will be a substantial economic deterrent io
violator;
(i) The circumstances leading {o the violatior:

iif) The severily of the violation and the risk of harm to the pubiic:

{iv} The economic benefits qained by the vigialor as_a resuil of non-
compiiance; and

{v) The interest of the public.

Al proceedings for the assessment of civil penalties shall be governed by the

contested case provisions of Title 4, Chapter 5, Tennessee Code Annoiated.

At the conclusion of a hearing, shouid the Commissioner determine to hold the case under

advisement and make a recommendation as {o requirements to be met by the pain_ management
dlinic in order to avoid suspensian, revocation, or gther discipling of a license or suspension of

admissions, such recommendations shall be a public recerd and shall be considered formai

discipline.

(a)

Should the Commissioner make such a recommendation, the clinic must present proof of

(b}

having_met_those reguirements o the Commissioner for a determination regarding

whether they have heen satisfactorily met,

Should the Commissicner determine that the recommended requirementis have not been

(o))

met, the Commissioner shall make a finding and record of this determination, and shall
impose appropriate formal discipline.,

Sheuld the clinic comply with the recommendations, the Commissioner has the authority

to impose a lesser sanction as outlined_in_his recommendation, or ne sanction_at all

provided however, that both the initiai recommendations and final order shall be a pubiic

recerd and shall be considered formal discipline.

Authority: T.C.A. §§ 63-1-303, 63-1-306, and 63-1-316.

1208-34-01-,13 Commissioner Suspensions of Treatment of New or Existing Patients

U]

In cases where ihe Commissioner determings that the conditions of any pain management clinic

are, or are likely to be. dstrimental to_the health, safety, or welfare of any patient, the
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PAIN MANAGEMENT CLINICS CHAPTER 1200-34-01
(Rule 1200-34-01-.10, continued) o :
Commissioner may suspend treatment of any new or existing patients in whole or part at the
Commissioner's_sale discretion, pending a prompt _hearing _and_in_accordance  with_the
requirements and provisions set out at T.C.A § 63-1-318. The Commissicner may aiso convene
an _advisory panel, at his discretion, to make recommendsations regarding the conditions of any
clinic.

(2} The following Is a non-exhaustive list of conditions which are, or are likely to be, detrimental fo the
heglth, safety, or wetfare of a patient:

(a) Where there is gross deviaticn or a pattern of deviation from the Chronic Pain Guideiines
or Pain Clinic Guidelines promulgated by the Department;

) Where there is a patiern of negligence or a patlern of noncoempliance with normal
standards of care;

{c) Where therg is dispensing of schedule H or schedule [l drugs in violation of T.C.A. § 63-= ------{Formatted: Indent: Left: (.57, Hanging: 0.5" ]
i-313;
[{s)] Where a provider in the clinic demonstrates active, unireated impairment or substance

use disorder.

Authority: T.C.A §§ 63-1-303 and 63-1-318.

1200-34-01~. 14 Unlicensed Pain Management Clinics

N VWhen the Department has reason to believe that a health care provider's office is gperating as an
unlicensed pain management clinic, such bealth care provider shall produce satisfactory evidence
to the Depariment that the majority of its patient population is nol receiving chronic nonmalignant
pain treatment to avoid establishment of a rebuttable presumption thal the clinic is gperating as
an unlicensed pain management clinic. For purpases of this determination, patients seen within
the precading twelve (12) months will be considered in determining the percentage of patients
receiving chronic non-malignant pain treatment,

{2} Upon_request from the Department the heaith care provider's office shall_broduce medical
records, business records, and any information responsive to the list below, within ten (10)
business days. After initial review, the Department may ask for any necessary additional
information to be produced within anocther ten {10) business days from the Department’s request
for_additional information. Evidence which will be reguired by the Department during this process
may, at the discretion of the Departiment, include:

{a) A complete st of every patient seen at the ¢linic te include a listing of ail daies during the
preceding twelve {12) months when that patient was seen or ireated;

[{9)] A complete list of every patient seen at the clinic within the preceding twelve (12) months
which detineates each patient’s diagnosis as well as what was prescribed to that patient,
the drug name, drug strength, number of pills to be dispensed, and number of days of
intended use:

{c) A complete dist of all the billing codes which were submitied for each patient seen by the
clinic as well as copies of the bhilis with remittances during the preceding fwelve (12)
menths, and ‘ '

{c} A complete list of every ¢linic patient seen by the clinic during the preceding twelve {12)

menths who did not receive chronic non-malignant pain freatment with a description of
the type of services that patient did receive.
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{Rule 1200-34-01-.10, continued)

(3 Afier being provided any of the patient lists above, should the Depariment need to review charts
of any of the glinic's patienis to assist in making its determination, the clinic will be notified of the
names and given ten (10) business days to produce those patients’ charts.

(4) Shouid the heallh care provider's office be unable to provide satisfaclory evidence, the

{5)

Department shalt notify the clinic of such determination in writing. The clinic shall be prohibited
from admitting any new patients to the practice, and all owners and practiticners who worked at
the clinic shall be subject to revocation of their licenses.

The Commissicner may issue a determination, or at the Commissioner’s discretion, may convene

an_advisory panel to meet regarding whether the clinic was operating as_an unlicensed pain
management clinic_and toc make a recommendation to the Commissicner pricr to the
Commissioner's defermination. The Coemmissioner shail not be bound by the recommendation of

the advisory panel.

The Department has discretion 1o await the Commissioner's determination and the

recommandations of the Adviscry Panel hefore proceeding against the health care praciitioners
at he clinic for providing services In an unlicensed pain management clinic.

Authority: T.CA §§63-1-311, 63-1-315, and 63-1-317.

1200-34-01-.158  Financial Requirement

4

Licensed pain management clinics shail be required to hold as surety either bonds or liability

2

insurance in an amount at least equal to one year's operating expense.

The bond or insurance must remain in force as iong as the Medical Director’s pain management

3

clinic license is active. Upon notice of cancellation for any reason, the Medical Director shall
cease operating, and shali cause all the staff to cease operating, the ¢linic,

Proof of such surety shall be produced to the Department upon reguest.

Authority: T.CA. § 63-1-316.

1200-34-01-,16 _ Advertising

(4

The vuinerability on the part of some patients concerning pain management services, and the

(2}

foreseeable consequences of unrestricted advertising by pain clinics, requires that special care
be taken in advertising for pain management services.

The foliowing statements, acts. or omissions in the context of advertisements by or for any clinic

shail not be permitted:;

[£)) Any communication, Including the use of personal testimonials, attesting to the guality of
a_senvice or treatment offered at the clinic, or the competency of those at the chnic
rendering_the service or_treatment, with regard to potential results of any service or
treaiment that is not reascnably verifiable, if that communication s in_exchange for
consideration of any form.

[6a))] Any communication which creates an_unjustified expectation concerning the potentiaf
results of that treatment. . ’

(<) Failure of the pain management clinic te include all the following in the advertisement:

1. The licensure or cerification number of the clinic as well as the official name in
which the clinic is licensed;
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2. The name of the medical direcior.

{d} Use of the name of any licensee formerly practicing at or associated with any pain
management clinic after thirty (30) days from that licensee's deparure. including use of
the name con any signage for the office or building.

() Stating or implying that a certain licenses provides, or will be providing, all services when
any such services are reqularly, or wili be, performed by another licensee.

(3] Directly or indirectly offering, aiving, receiving, or _agreeing io receive any fee or other
consideration to or from a third party for the referral of a patient in connection with the
performance of professional services.

3 A copy of every adverlisement, whether communicated through electronic or printed media, must
be kept in as close to the original communication method as possible for at least two (2} years
from_the last date of communication and shall be submitted to the Department for review upon
request,

4 The Medical Director is responsibie for alf advertising content which must also be in compliance
with the rules of the Tennessee Board of Medical Examiners.

Authority; T.C.A §§63-1-311 and 63-1-317,

1200-34-01-.17 Infectious Disease and Building Standards

Fach pain management clinic shail meet all health and safely standards necessary to protect the health
and welfare of patients seeking medical assistance from the clinic.

Authority: T.C.A. §863-1-311 and 63-1-317.
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* If a roli-call vote was necessary, the vole by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

N/A

| certify that this is an accurate and complete copy of rutemaking hearing rules, lawfully promuigated and adopted
by the Commissioner of the Tennessee Department of Health {board/commissionf other authority) on 08/16/2017
(mm/ddlyyyy), and is in compliance with the provisiops of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 05/26/17 (mm/dd/yy)

Rulemaking Hearing{s) Conducted on: (add more dates). 07/24/17 (mm/ddiyy)

pate: ¥l a1 ™

Signature: \/\/\m& ,&jm‘?&cg —

Name of Officer: Mary Katherine Bratton

Deputy General Counsel

Title of Officer: _ Department of Health
LR

%\\ o fy
\\\ ?&\.\\\E MECH"‘O ‘a,
5 ) .
Subscribed and sworn to before me on: = 89?3

Notary Public Signature:

T PUBLIC
My commission expireson: - = My Commission Expires

e, JARAY6, 2071

-!f,”’”i“‘\\‘

All rulemaking hearing rules provided for herein have been examined by the Atforney General and Reporter of the
State of Tennessee and are approved as lo legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
“"’%/zﬁéw A S

Herbert H. STatery 11l
Attorney General and Reporter

8252007
Y Date
Departmgnt of State Use Only
“
= P o
Filed with the Department of State on: &!&8; 17
Effective on: W 2177

7 Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

State Board of Education

Non-Public School Approval Process

Tennessee Code Annotated, Section 49-1-
302(1){(2)(A) mandates that the State Board
promuigate rules to establish standards for
programs operated by private scheols. Section 49-
50-801(e) authorizes the State Board to approve
church-related schools that voluntarily seek
approval from the State Board.

November 8, 2017 through June 30, 2018
None

State Board of Education rule 0520-07-02 currently
establishes the requirements for six categories of
non-public schools in Tennessee. In an effort to
provide greater clarity and remove outdated
language within the non-public school approval
process rules, the Department recommends this
updated language to provide clearer requirements
for each nonpublic school category.
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Regulatory Flexibility Addendum
Pursuant {o T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C A.

§ 4-5-202(2)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

Not Applicable
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule propoesed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/publ/pc1070.pdf) of the 2010 Session of the General Assembly)

&

These rules will have no impact on local governments.
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Additional information Required by Joint Government Operations Committee
Al agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i){1).

(A} A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule; o

State Board of Education rule 0520-07-02 currently establishes the requirements Tor six categories of non-public
schoals in Tennessee. In an effort to provide greater clarity and remove ouidated language within the non-public
school approval process rules, the Department recommends updated language to provide clearer requirerments

for each nonpubiic school category.

{B) A citation to and brief description of any federal faw or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto,

T.C.A § 48-1-302(1}{2){A) mandates that the State Board shall promulgate regulations pursuant to the Uniform
Administrative Procedures Act, compiled in title 4, chapter 5, part 2, to establish standards for programs
operated by private schoois.

T.C.A. § 49-50-801(e) Authorizes the State Board to approve church-related schools that voluntarily seek
approval from the State Board.

(C) Identification of persons, organizations, corporations or governmental entities most directly affecied by this
rule, and whether those perscns, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Non-Public Schools and the Non-Public School counsel. All proposed rule changes have been reviewed and

approved by the Tennessee Non-Public Advisory Council.

{D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

Please see Tenn. Op. Atty. Gen. No. 15-58 (Tenn. A.G.), 2015 WL 4502245 attached {o this filing.

(E) An estimaie of the probable increase or decrease in state and local government revenues and expenditures
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than iwo
percent (2%) of the agency's annual budgst or five hundred thousand dollars ($500,000), whichever is less,

I

This rule will not impact state and local government revenues or expenditures.

|

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge

and understanding of the ruie;

Elizabeth Taylor
Elizabeth.Taonr@tn.qov

Nathan James
Nathan.James@itn.gov

{G) Iidentification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Elizabeth Taylor
Elizabelh. Tayvlor@tn.gov
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Nathan James
Nathan.James@tn.gov

(H) Office address, telephone number, and email address of the agency representative or representatives who
will expiain the rule at a scheduled meeting of the committees; and

Elizabeth Taylor
1 Floor, Andrew Johnson Tower -

710 James Robertson Parkway

Nashvilie, TN 37243

(615)-253-5707

Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@in.gov

1st Floor, Andrew Johnson Tower
710 James Rehertson Parkway
Nashville, TN 37243
(615)-532-3528

() Any additional information relevant to the rule proposed for continuation that the committee requests.

| N/A
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The Honorable Russ Deaton, Tenn. Op. Atty. Gen. No. 15-58 {2015)

Tenn. Op. Atty. Gen. No. 15-58 {Tenn.A.G.), 2015 WL 4502245
Office of the Attorney General

State of Fennessce
Opinion No. 15-58
July 14, 2015

Uniform Grading Policy and HOPE Scholarship Eligibility

*1 The Honorable Russ Deaton
Interim Executive Director
Tennessee Student Assistance Corporation
Suite 1510, Parkway Towers
404 James Robertson Parkway
Nashville, TN 37243-0820

(uestion

Are private secondary schools as defined in Tennessee Code Annotated § 49-4-902(10)(B) required fo use the state
Uniform Grading Policy as set forth in Tenn. Code Ann. § 49-4-502{41) for purposes of establishing student eligibifity
for the HHOPY: scholarship?

Opinion

No. It appears that the Legislature intended that HOPE scholarship eligibility may be determined either through the
use of the State uniform grading scale or another grading mecthod that permits a determination of the mathematical
equivalence to grades on the uniform scale.

ANALYSIS

This question arises from an apparent inconsistency between the language of Tena. Code Aan. § 49-4-902(10)(B) and
Tenn. Code Ann. §49-4-902(41) regarding the use of grades on a 4.0 scale to determine eligibility for HOPE scholarships.

Tennessee Code Annotated § 49-4-907 addresses general cligibility requirements for HOPE scholarships as follows:
To be eligible for a Tennessee HOPE scholarship as an entering freshman, a student who graduated from an eligible high
school after December 1, 2003, upon having completed curricalum requirements of the high school for graduation, shall:

(1) Meet the requirements of §§ 49-4-904 and 49-4-505;

{2) Bc admitted to and enroll in an eligible posisecondary institution no later than sixteen (16) months after graduation
from high school; and

(3Y(A) Achieve a final averall weighted high school grade point average of at least 3.0; or

(B) Attain a composite ACT score ol at least 21 on any single ACT test date or a combined SAT score of at least 930
on any single SAT test date.
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(Emphasis added.)

Tennessee Code Annotated § 49-4-902(10) defines “chigible high schoof” to mean:

(A} Tennessce public secondary school,

(B) A private secondary school that is located in this state and is approved by the state board of education as a Category 1,
2 or 3 secondary school in accordance with the applicable rules and regulations,

{C) A secondary school operated by the United States department of defense on a military base that is located in whole
or in part in this state,

(1) An cut-of-state boarding school attended by a bona {ide Tennessee resident that is accredited by:
(i) A regional accrediting association; or

(i1 member of the National Association of Independent Schools Commission on Accreditation; ...

(Emphasis added.)

Tenn. Code Ann. § 49-4-902(41) defines “weighted grade point average” to mean a

... grade point average on a 4.0 scale calculated with additional points awarded for advanced placement, honors or other
similar courses, according to the uniform system of weighting of courses adopted by the state board of education, under §
49- 1-302(a){i7); ...

*2 (Emphasis added.)

While private secondary schools are “eligible high schools” for purposes of HOPE scholarship eligibility, many private
secondary schools employ a grading scale other than a 4.0 grading scale. In light of the statutory language quoted above,
this feads to the question of whether graduates of private high schools that employ a different grading scale than a 4.0
scale are eligible for HOPE scholarships.

Chapter 0520-07-02 of the Rules of the State Board of Education govern the “*Non-Public School Approval Process.”

These rules set forth numerous requirements and conditions that must be met by the various types of private schools !
before they gain State approval to operate, but there is no requirement under current Tennessee statutes, rules, or

regulations that private schools employ a 4.0 grading scale, or any particular grading scale. 2 Nevertheless, the statutes
that govern eligibility for HOPE scholarships breadly encompass graduates from non-public high schools as well as
home-schooled students, graduates of Tennessee high schools that are not ““cligible high schools,” and students who

have obtained a GED, ” students who gradunate from cut-of-state schools while their parents are serving in the military, 4

students who graduate {rom high school in a forcign nation while their parents arce serving as refigious workers, ” and

other “non-traditional” students. 6

Additionally, the General Assembly has established that gifted students in public or private high schools are eligible to
earoll in college credit courses and reccive college credit if they have “« grade point average equivalent to three point two
(3.2) on a four point zero (4.0) maximum basis{.]” Tenn. Code Ann. § 49-6-3111(a) (cmphasis added). This language
recognizes that (1) there may be differences in grading systems employed by public and private high schools, and {2)
grades can be mathematically converted to their equivalents on a 4.0 scale.
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When interpreting statutes, the role of the interpreting court is “to ascertain and give effect to the legislative intent.”
Sharp v. Richardson, 937 5.W .2d 846, 850 (Tenn. 1996). In construing statutes relating to the same subject matter, a court
has a duty to avoid a construction that will place statutes in conflict and (o resolve such conflicts, whenever possible,
o0 as lo provide a harmonious interpretation of the laws. fd In the absence of ambiguity, legislative intent 1s derived
from the face of a statate, and the interpreting court should not depart from the “natural and ordinary” meaning of
the statute's language. Hawkins v. Case Management Incorporated, 165 SW.3d 296, 300 (Tenn, 2004). Statutes relating
to the same subject should be interpreted in pari materia, 1.e., construed together and in such a way that they are in
harmony rather than in conflict. See Cronin v. Howe, 906 S.W.2d 910, 912 (Tenn. 1995); Wilson v. Johnson Cnty., 879
S.W.2d 807, 809 (Tenn. 1994).

*3 Applying these principles of statutory construction, it appears that the General Assembly, in defining such a broad
spectrum of students eligible for HOPE scholarships, did not intend that Tennessee privale school students be rendered
ineligible based upoen their schools' use of grading scales other than the 4.0 scale. For example, in extending eligibility to
students who are Tennessee citizens but are not graduates from “eligible high schools,” the General Assembiy did not base
the criteria on the school's use of a uniform grading scale but rather on its operation by the United States government or

its acereditation by a recognized accrediting association, bolh regional and foreign. " The approved regional accrediting
associations do not include use of a uniform 4.0 grading scale as a criterion in their standards of accreditation. 8 By
extending eligibility to schools recognized by accrediting assoctations, uniformity in academic standards can be obtained
without rendering students ineligible simply because the institution they attend uses a system of grading other than a
4.0 scale.

Of the four types of eligible high schools, only Tennessce public secondary schools are certain to cmploy the uniform
prading system as set forth in Tenn. Code Ann. §§49-1-302(a)(17) and 49-6-407. But HOPE scholarships arc available to
students from a wide variely of non-ehgible high schools, and there is no requirement that Tennessee private schools use
the uniform grading system in order for their students to be eligible for HOPE scholarships. Moreover, weighted grade
point averages under Tenn. Code Ann. § 49-4-902(41) may be obtained by determining the mathematical equivalence of
grades from another system to those on the uniform scale. Thus, it appears that the General Assembly did not intend
for Tennessee private school students to be rendered ineligible for HOPE scholarships based upon their schools’ use of
grading scales other than the 4.0 scale; rather the General Assembly intended that HOPE scholarship eligibility may
be determined either through the use of the Stale uniform grading scale or another grading method that permits a
determination of the mathematical equivalence to grades on the uniform scale.

Herbert H. Slatery IT1

Attorney General and Reporter
Andrée Sophia Blumstein
Solicitor General

Kevin Steiling

Deputy Attorney General

Footnotes

1 The six catepories of non-public schools are: T - schools approved individually by the State Department of Education; IT -
schools that belong to an agency whose accreditation process is approved by the State Board of Education; 11T - schools which
arc regionalty aceredited; TV - schools which are “church related” and exempt from regulations zccording to Tenn. Code
Ann. §49-50-801; V - all other schools, excepl home schools; and VI - international schools affiliated with a Tennessee public
university acting as an agency whose acereditation process is approved by the State Board of Education. Tenn, Comp. R &
Regs. B526-07-(02-.01
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Tenn, Code Ann. § 49-1-302{a)(17) provides that a uniform grading system should be adopted and implemented by all
Tensnessce public schools. There is no such reguirement applicable to private schools, hawever.
Tenn. Code Ann. §§ 43-4-905(b), 208.
Tenn. Code Ann. §8 49-4-926, 928.
Tenn. Code Ann. § 49-4-934,
Tenn. Code Ann. §49-4-931. See alvo Tenn. Code Ann. §§45-4-935; 942,
Tenn. Code Ann. §§ 49-4-926, 934, see alse Tenn, Cofnp. R. & Reg. 1640-01-19-.05(5)-(6) (2010},
Tenn. Code Aan. §49-4-902(29). See, e.g., New England Assoc. of Schools and Colleges, Standards & Indicators (Feb, 2014),
https:/ cis.neasc.orgfstandards-policies/standards-indicators; Middle States Assoc. of Colleges and Schools, Standards of
Accreditation (2014), http:/fwww.msa-cess.org/Customized/Uploads/ByDate/2015/ April_2015/April_23rd_2015/S1andards
Y20for%C20A cereditation¥C20Mer % C205choolsY(#2014)69218, pdll

Tenn. Op. Atty. Gen. No. 15-58 (Tenn.A.G.}, 2015 WL 4502245
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CHAPTER 0520-07-02
NON-PUBLIC SCHOOL APPROVAL PROCESS
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0520-07-02-.01 Calegories 0520-07-02-.05 Category IV:  Exempted Schoolsg820-07— -
02-04—Gategory-lil- Regienal Accreditation
0520-07-02-.02 Category |1 State— Department  of 0520-07-02-.06 __ Category V. Acknowiedged for

ted-Schools

Operation0520-07-02- 06— Gat ek
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Acknowiedged far Opearation

0520-07-02-.03 Category il: Agency ApprovalAccreditation 0520-07-02-.08 Repealed 0520-07-02-.08— Repeated

G520-07-02- 04 Category Hl: Reqional Accreditation

0520-07-02-.01 CATEGORIES.

{1)  There shali be five {5} categeries of non-public schoals in Tennessee.

(a) Category | schools are those approved individually by the State—Depariment of
Education. Special pupose classes-programs which address a student's education
while receiving short term medical or transient care may also be approved as Calegory
| schools.

{b) Category Il schools are those which belong-teare accredited by an agency whose
accreditation process is approved by the State Board of Education.

{c) Category Il schocls are those which are regionally accredited.

{d) Category iV schools are those schools which are “church related” and exempt from
reguiations according to T.C.A. § 49-50-801.

{e) Category V schools include-all-other—schools—except-hemescheols,—as—defired-in
T-C-A—§-48-6-3050.are acknowledged for operafion by the Tennessee Department of
Education. '

Authority: T.C.A. §§ 49-1-201 and 49-1-302. Administrative History: (For history prior to June 1987,

see pages ii-if). New rule filed Aprif 24, 1987, effective June 8, 1987.- Repealed and new rule filed March

16, 1982; effective June 28, 1992.- Amendment filed December 19, 2002, lo be effective Aprit 30, 2003,
however, on April 29, 2003, the State Board of Education stayed amendment to 0520-07-02-.01(1)(f) untii
June 28, 2003.- Amendment to become effective June 28, 2003.- Repeal and new rule filed December
28, 2005; effective April 28, 2006.- Amendment filed February 20, 2008; effective June 27, 2008. Repeal
and new rule fited July 29, 2011, effective December 28, 2011.

0520-07-02-.02 CATEGORY I: STATE-DEPARTMENT OF EDUCATION APPROVAL:

(1) A schooi seeking Category | stalus may receive Sstate approval by direct application to the
State-Department of Education. The criteria and procedures used in the evaijuation of such
schools are the same as for the public schools, and include the following:

{a}  Each schoot shall comply with the requirements of T.C.A. § 49-6-3007 regarding the
reporting of the names, ages, and addresses of ali pupils in attendance to the
superistendent-director of schools_offer the public school system in which the student
resides.
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NON-PUBLIC SCHGOL APPROVAL PROCESS - CHAPTER 0520-07-02
{Rule 06520-07-02-.02, conlinued) .

(b) Each-seheslshallcomply-with-all-rules regulations-and. codes. oi-the-city,-ceunty,-and
i ing-constructionmainlenanee—and-eperation-of the-scheskEach
schoeol shall Geomply with all Jaws. rules and regulations, and codes of the city, county,

and state reqarding planning of new buildings, -alteraticns —and health and safety.

{c) Each school shalt observe all fire safety reguiations and procedures promulgated by
the Tennessee Fire Marshal’s Office.

{d) Ekach school shali cemply-gnsure_students entering kindergarten have reached five {5)
years of age on or before August 15 pursuant to T.C.A. § 49-6-201(b)(3). with-the
requirements—ef TG A—§8 49 6-104{a) and 49 6 20Hb}3} regarding—the—age
requirementsforsiudents-eatering kindergaden-and pre-kindergaren,

(2) Claesses-Programs which address a student’s education white receiving short term medical or
transien! care may be approved as Special Purpese-Category | Special Purpose schools.
The criteria and procedures used in the evaluation of such classes are the same as for the
public schools and other schools recognized as Category | schools including, but not limited
to:

(a) Teaching experience shall count towards years of experience on the Perscnnel
Information Reporting System.

(b} -Teachers shall be evaivated. Each school shall develop procedures for evaluaticn of
ail teaching perscnnel,

(c} Al teachers mustshall be licensed_by the Tennessee Depariment of Education. At
least ene-gne {1} teacher shall have an endorsement ficensed in special education and
shall maust-be made-available to provide services for eligible students.

{d) Schools shall report attendance to the school where the student is officially enrcolled
where applicable.

{e) Schools shall order and administer state achievement and End-—of—Course
assessmenlts to current students to help them stay on track for graduation. s

[£] Sﬁeeial—PﬂFpese—Category | Special Purpose schoels shall be deemed app'mpﬂ'ale
training schools for those seeking specialized student teaching placements.

{3) Calegory | schoois seeking approval of a pre-k program shalt satisfy the standards for -
infant/toddler, prescheol and school-age extended care programs outlined in Rule 0520-12-
D1, :

Authority: T.C.A. §§ 49-1-201, 49-1-302, 49-6-101, 49-6-3001 and 49-50-801 .- Administrative History:

Repealed and new rule filed March 16, 1852; effective June 29, 1892.- Amendment filed Qclober 29,
2008; effective February 28, 2009.- Repeal and new rule filed July 29, 2011, effective December 29,
2011. Amendment fled March 24, 2014, effective August 28, 2014.

0520-07-02-.03 CATEGORY Il: AGENCY APPROVALACCREDITATION.

(1) The Stale Board of Education may approve the school approvat-accreditation procedures of -
non-public school accrediting agencies, c

{2} Schoaols holding il accreditation status with an approved agency are approved by the Siate
Department of Education.
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(Ruie 0520-07-02-.03, continued} -

(3) Home schools which may affiliate with an approved agency are not approvable under this
category.

(4) Precedures for Application as an Approved Non-Public School Accrediting Agency.

{a) An agency seeking approvai shall apply to the State-Department of Education and shail
supply relevant information needed by the RDdepariment.

{b} The State-Department of Education shall review the application of the agency with
respect to the criteria for approval and recommend fo the State Board of Education that
the application be approved or denied. The applicant agency may address the Stale
Board of Education at the fime its application is being considered.

(5) Period of Approval.
{a) The period of approvai for a recognized agency shall be five (5) years.

(b)  Anagency which fails to meet the minimum standards for agency approval will have its
approval revoked.

(6)  Criteria for Approval of a Non-Public School Acerediting Agency.
{a) Scope of Operaticn of Agency. The agency shall:

1. Have a clearly written statement of is-objectives;

2. Delineate the process by which it appreves-accredits schoots; and

3. Have at least five {5} member schools, each with at least ten (10} Rill-time
students.

(b)  Organization of Agency. The agency shail:
1. Specify qualifications for professicnal persennel for the agency; and

2. Employ at least one (1) full time director_of schools or superintendent.;: and

3— Be penrnitied-toreguiate-schoeis-which-are-natiully approved:
{c})  Agency responsibilities, The agency shall:

1. Maintain wrilten descriptions of the requirements for schoeol accreditation; and of
the levels or fypes of membership granted;

2. Re-evaluate approved schools annually;
3. Give advance publication of proposed changes in apprevai—accreditation
standards to schools. These changes must be approved in advance by the State

Deparimant of Education;

4. Advise schools or directly provide them with technical assistance to address
deficiencies;

5. Publish approvataccreditation policies and lists of appreved-accredited schools;
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{Rule 0528-07-02-.03, continued)

6.

Require schools to report on deficiencies which could affect approvatb-accredited
status,;

Have procedures for revocation of apprevalaccreditation;
Provide a list of alt courses taught and the grade levels at which they are taught
at each school;

Pubfish and foliow minimum standards using the following criteria (or, the agency
may use the standards as set forth in the RulesRegulations—and-Minimum
Standardsfor-the-Governance-of-Rublic-Schoels-in-the-State-of TennesseeState
Board's Minimum Requirements for the Approval of Public Schoois Ruie):

[H] Cuniculum and Graduiation.

{n The-programThe program shail inciude, {but not be limited to}, the
areas of reading, compesitien—speechlanguage arls, mathemalics,
social studies, science, art, music, health and physical education.

(i) Each school shak use print and non-print materials, incleding
textbooks, which are adequate to meet the needs of the instructional
program. See-Chapter-6520-01-03.

() Each student shall meet the same--minimum requirements for
graduation set by the State Board of Education_in_as-students-in
public—schools— Fhe-specific—Tequiremenis-are--listed-in-Chapter
0520-01-03.

(i) In-service.

Each school shall have a minimum of five_(5) days for in-service education
per school year.

(iliy  Teacher Licensure and Evaluation.

{ly  Each agency shall submit its procedures for licensing teachers, If the
agency does not use the Tennessee Siate-Depariment of Education
licensure system, it must{ use a comparable system based upon
educational training,

(I}  Each teacher or principal shall hold a valid teacher license or permit
as defined by the agency covering the work assignment.

(i} Each agehcy shall develop precedures for evaluation of all
professional school persannel.

(iv} Facilities.

() Each-schoolshall-cemply—withrules—regulations—and-codes—of the
eity—eountyy—and—slate--regarding —planning—cf—new--buildings;
alterations;-and-safety-Each _schoc! shall comply with all taws, rules
and requiations, and codes of the cify. county, and state regarding
planning of new buildings, aiterations, and health and safety.
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(Rule 0520-07-02-.03, continued)
{n

(Hy

Each school shall observe all fire safety reguiaticns and procedures
promulgated by the Tennessee Fire Marshal's Office.

Each school shall have classroems, laboratories, and libraries which
are sufficient in number, adequate in space, and so construcled and
arranged as to be conducive to carrying on the assigned activities.
Playgrounds and physical education faciliies shall be well
maintained, free from hazards, and large enough to permit an
adeqguate program of physical education.

(v)  Adminisirative Rules.

0]

(mn

D)

v

(V)

v

i

Qv

Each school shall mainiain an operating schedule that includes the
minimum number of instructional days and hours required of public
schools. See-Chapter0520-04-93.

Each school which-that provides services to siudents—cerlified-as
aligiblestudants with disabilities shall meet all standards of the State

0520-01-03-08. :

Each school shall develop and implement a written pelicy on
promotion and retention. -The written peticy shail be communicated
to students and parents.

The maximum enrrollments for an individual ciass shall be specified,
shall not be subject to waiver, and shall not exceed the following:

I. Kindergarten through grade three {3): twenty-five (25) studenis

1. Grade four {4): twenty-eight (28) students
lll.  Grades five5 through_six {5-6): thirly {30) students

V. Grades sevénl through welve {7-12): thirty-five (35) siudents

V.  Vocational educalion, grades seven?— through twelve (7-12):
twenty-eight (28) students; the average daily membership for
any ful-ime vocational teacher shall not exceed twenty-thrae
(23) students.

Each school shall maintain complete and accurate permanent
records. A cumulative record for each student for all work through
high school is required. ’

Fach school shall evaluate records and report the needs and
progress of its pupils.

Each school shail provide a sufficient number of appropriately
gualified administrators, librarians, and guidance counselors for the
student body served.

Each principal or headmaster shali comply with the requirement of

T.C.A. § 49-6-5001 that each child enrolled in school be vaccinated
against disease.
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NGN-PUBLIC SCHOQOL APPROVAL PROCESS o CHAPTER 0520-07-02
(Rule 0520-07-02-.0G3, continued)

(IX} Each principal or headmaster shall comply with the requirements of
T.C.A._—§ 49-6-3007 regarding reporting the names, ages, and
addresses of all pupils in attendance te the superintendant director of
schools effor the public school sysiem in which the student resides.

{X) Each schoel shall ensure students entering kindergarten have
reached five (5} years of age on or before August 15 pursuant to
TCA § 45-6-201(b}3).Each—school shall comply—with—the
requirements of 1.G.A. §% 49 6 104{a) and 49 6 201(b}¥3) regarding
the--age-requiremenis—{or-studenis-entering-kinderganen-—and-pre-
kindergaresn:

{vi) Testing Program.

() At least once every school year, each scheool shall give a nationally- ---

. standardized achievement test covering the areas of reading,
langitage arts, speiling—math, science, and social science-studies to
each pupilin third {3¥)-through tweifth {12*)-grade; the resuiis must
be communicated to teachers and parents and kept on file at the
school for one (1) calendar year.

Authority: T.C.A. §§ 49-71-201, 49-1-302 and 49-50-801.- Administrative History: (For history prior fo
June 1987, see pages ii-ii). New rule filed April 24, 1987; effective June 8, 1987 .- Repealed and new rule
fited March 16, 1992; effective June 29, 1992.- Amendment filed August 31, 2001, effective December 28,
2001.- Amendment filed Oclober 28, 2008; effective February 28, 2009.- Amendmenr filed March 24,
2014, effeclive August 29, 2014,

0520-07-02-04 CATEGORY iil: REGIONAL ACCREDITATION:

(1) Scheois in this categery are accredited by one (1} of the following: any accreditation division of
AdvancED (the North Central Association Cemmission on Accreditation and School improvement
{NCA CASI), the Northwest Accreditation Commission (NWAC), and the Southern Association of
Colleges and Schools Council on Accreditation and. School Improvement (SACS CASI), the
Middie States Associalion of Colleges and Schools (MSA), the New England Asscciation of
Schools and Celleges (NEASC), the Western Association of Schools and Colleges (WASC), any
accrediting association recognized by the National Association of Independent Schools {NAIS)
Commission an Accreditation (e.g., the Southern Association of Independent Schools (SAIS)) of
the National Council for Private School Accreditation (NCPSA) according to the procedures and
criteria established by the association.

{2) Each Category lll school shall:

{a) Comply with the requirement of T.C.A. § 45-6-3007 that the names, ages, and addresses
of ail pupils in attendance be reposted o the superintendentdirector of the public school
system in which the student resides; and

{(b) Ensure students entering kindergarten have reached five {5) vears of age an or before |
August 15 pursuant to T.C.A. § 45-68-201(b}(3). Gemgl%w;%#ﬂh&mqwmmen{&e#T@ A-§8
49-5-104{a)-and-49-6-204- {b)@}ﬂegasémg—theﬁageﬂreqmrements%r—smdeﬂ%&entenﬂg
kindergarien-and-pre-kindergarten.

Authority: T.CA. §§ 49-1-2(
June 1687, see pages ‘New ruie filed April 24, 1987 effective June 8, 1987.- Repealed and new ruie
filed March 16, 1892, effective June 29, 1992~ Repeal and new rule filed February 20, 2008; effective
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NON-PUBLIC SCHOOL APPROVAL PROCESS K CHAPTER 0520-07-02
(Rule 84520-07-02-.03, continued)

June 27, 2008.- Amendment filed March 25, 2010; effective August 29, 2010.- Amendment filed Cclober
23, 2013; effective March 31, 2014.

0520-07-02-.05 CATEGORY V. EXEMPTED SCHOOLS-

e

(1) Schools in this calegory are exempt from regulations regarding facully, textbooks, and
cursiculum., T.C.A. § 48-50-801 defines a church related school as “a school operated by
denominational, parochial or other bona fide church organizations, which are reguired to
meet the standards of accraditation or membership of the Tennessee Associaticn of Christian
Schools, the Association of Christian Schools International, the Tennessee Association of
Independent Schocols, the Southern Association of Colleges and Schools, the Tennessee
Association of Non-Public Academic Schools, the Tennessee Assoclation of Church Relaled
Schools, Tennessee Alliance of Church Related Schools or a school affiliated with
Accelerated Christian Educalien, Inc.”

{2) Each school shall:

(a)  Comply with all laws, rules and reguiations, and codes of the city, county, and state
regarding planning of new buildings, alterations, and_health and safety.

{b)—Complywith—all-rules—and—regulations—ef-the—Tennessee -Department- of -Health--and
Envirenment-regarding-construstion-maintenanceand-operation-of the scheel plant:

(be} Observe all fire safety regulations and procedures promuigated by the Tenﬂessee Fire
Marshal's Office.

{cd)  Comply with the requirements of T.C.A. § 49-8-5001 that gach child enrolled in school .-

be vaccinated against disease.

(de) Comply with the requirement of T.C.A. § 459-6-3007 thal the names, ages, and
addresses of all pupils in attendance be reported to the superatendenptdirector of the
public school system in which the student resides.

{ef) Ensure students entering kindergarien have reached five {5} years of age on or before
August 15 pursuant to T.C A. § 49-6-201(b)(3}.Comply-withthereguirementsof TGA
£8..48-6-104(a)—and—49-6-201{b}3}—regarding—the—age—reguiremenis—for—sludents
enlering-kindergarten-and-pre-kindergarten:

Authority: T.CA §§ 49-1-2G1, 49-1-302 and 49-50-801.- Administrative History: (For history prior fo
June 1987, see pages ii-if).- New rule filed Aprit 24, 1987, effective June 8, 1987 .- Repealed and new rule
filed March 16, 1992; effective June 29, 1992.- Amendment filed February 20, 2008; effective June 27,
2008.- Amendment filed Colober 28, 2008, effective February 28, 2009.— Amendment filed March 25,
2010; effective August 29, 2010.- Amendment filed March 24, 2014, effective August 29, 2014.
0520-07-02-.06 GCATEGORY V: ACKNOWLEDGED FOR OPERATION:

(1)  Schoals in this calegory are acknowledged for operation. Schools in this category shall not
include home schools.

(2) Each school seeking acknowledgement for operation shat furnish to the State- Depanment of
Education the following information by October 1st of each year:

(a) Name, mailing address, and telephone number of the school;

(by Name and academic credentials of the principal or headmaster of the school,
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NON-PUBLIC SCHOOL ARPPROVAL PROCESS - CHAPTER 0520-07-02
(Ruie 0520-07-02-.07, continued)
{c)  Number of students in each grade level as of October 1 of current scheol year;

(d} Name and academic credentiais of each leacher and the subjects taught by that -:
teacher;_ and

(e} Certification that the school year provides an operating schedule that includes the
minimum number of instructional days and hours as required of public schools. See

Chapler 0520-01-03-

(3) Each school shall keep cn file the curriculum offered and shall make copies available for
inspection by the State-Department of Education and the public upon request.

{4) Each schoo! shall have facilities and fixed equipment which conform to the safety and health
requirements of city, county, or state agencies.

{5) Each school shail comply with all of the laws, rules and regulations, and codes of the city,
counly, and state regarding planning of new buildings, alterations, and_health and safety.

{6y —Each-schoolshal-complywith-all rulos—and regulations—of-the-Tenncssee Department of
Health-regarding-constructionmaintenance-and-operation-of-the-scheol-plant:

{67) Each scheol shaill cbserve all fire safety regulations and procedures promulgated by the
Tennessee Fire Marshal's Office.

(78) Each school shall comply with the requirement of T.C.A. § 49-6-5001 that each child in
school be vaccinated against disease.

(89) Each schocl shall comply with the requirement of T.C.A. § 49-6-3007 that the names, ages,
and addresses of all pupils in aliendance be reported to the director of schools for the public
school system in which the student resides.

(848) Each teacher shail possess at least a baccalaureate degree.

{161) -Each schooi shall administer a nationafly standardized achievement test covering the basic
academic areas to each pupil in third 3*-through twelflh. (12%)-grade. Results of the test
shall be used to improve the insfruction of the students.

(112) Each school shalt ensure studenis entering kindergarten have reached five (5} years of age
on or before August 15 pursuant to T.CA. § 48-6-201(b}3).Each school-shallcomplywith
the requirements—of FL A §§ 49-6-104{3) —-and—40-6-20{b)(3)—regarding—the—age

requirements-for-students-entering-kindergarien-and-pre-kindergarien: -

Authority: T.C.A. §§ 49-1-201, 48-1 302 and 439-50- 801 Administraﬁve History (For history prior to
filed March 16, 1992; effec!fve June 29 1992.- Amendment filed October 29 2008 effective Fetiruary 28,
2008 - Amendment filed March 24, 2014, effective August 29, 2014.

0520-07-02-07 REPEALEDB-

Authority: T.C.A §§ 48-1-302 and 49-6-3001.- Administrative History: Original rule fited December
19, 2002; fo be effective April 30, 2003; however, on April 28, 2003, the State Board of Ediication stayed
rute 0520-07-02-.07 until June 28, 2003.- Original rule to become effective June 28, 2003.

0520-07-02-08 REPEALED:
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NON-PUBLIC SCHOOL APPRCVAL PRCOCESS v CHAPTER 0520-07-02

Authority: T.C.A. §§ 49-1-201, 49-1-302, 49-6-101, 42-6-3001 and 49-50-801.- Administrative History:
Criginal rule filed December 28, 2005, effective April 28, 2006.- Amendment filed Ociober 289, 2008,
effective February 28, 2000.- Repeal filed July 29, 2011, effective December 28, 2011.

145



* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Abstain Absent Signature

Board Member Aye No
(if required)

Chancey

Cook

Edwards

Ferguson

Hartgrove

Johnson

Kim

Rolston

Tucker

PR R X | =X

Troutt

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted
by the _ Tennessee State Board of Education _ (board/commission/other authority) on' ___01/27/2017
(date as mm/dd/iyyyy), and is in compliance with the provisions of T.C A. § 4-5-222 The Secretary of
State is hereby instructed that, in the absence of a petition for proposed rules being filed under the
conditions set out herein and in the locations described, he is to treat the proposed rules as being placed
on file in his office as rules at the expiration of sixty (60} days of the first day of the month subsequent to

the filing of the proposed rule with _the'Secretary of State.
&, 20T

Date: Sy W,
i Wiy, el g “"b g .

o QNEAL %’/,, Signature: =1 \\M _
S srare ARz . . <
- ‘(W! PR Name of Officer: | Elizabeth Taylor CJ
T o A L7
= O iTeNNESSEE: T E ) _

'-.‘ L LQQ-TA)R\ = Title of Officer. General Counsel
\5%

ﬂ,’,r, I/ - <
2, DSQ t e \\\\\“Qge?

/ A\ ;

O’f‘?,«?)””m m\\\\‘ Pt

ubscrxbed and sworn to before me on:
Notary Public Signature:

My commission expires on:
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State Board of Education Rules
Chapter 0520-07-02 — Non-Public School Approvai Process
Rules 0520-07-02-.01 through .06

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative

Procedures Act, Tennessee Code Annotated, Titie 4, Chapter 5.
LAt %f C%?Q = ¥
Herbert Slatery, 1l

Attorney G?wer i and Reporter
/9 /26i7
/o

Date

Department of State Use Only

Filed with the Department of S{ate on:

Effective on:

Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: State Board of Education

DIVISION:

SUBJECT: Special Education Program ahd Services
STATUTORY AUTHORITY: Tennessee Code Annotated, Section 49—10—101
EFFECTIVE DATES: November 9, 2017 through June 30, 2018

FISCAL IMPACT: Minimal

STAFF RULE ABSTRACT: The last overall review of disability category definitions,

guidelines, and standards was conducted in 2008. A
current review was requested by the Tennessee
Department of Education Special Populations Division to
address updates related to disability disorders and
assessment practices that have occurred in the past eight
years. Pursuant to Tennessee Rules & Regulations,
Chapter 0520-01 -09-.11, Rules for Special Education
Programs and Services, a fask force was developed to
address disability categories. The multidisciplinary state-
wide task force consisted of special education supervisors,
school psychologists, and speech and language
pathologists as well as representatives of
parents/advocates, vision specialists, hearing specialists,
preschoo! specialists, gifted specialists, and the
Tennessee Department of Education. The task force met
and reviewed comments, identified themes from the
comments, discussed concerns, and made additional
revisions. Proposed changes were reviewed with the
Students with Disability Advisory Coungil, and they
approved moving forward with revisions.

The following list is a summary of the changes made:

 Autism: Evaluation procedural changes related to
communication assessments, sensory, and adaptive
behaviors for clarity of needed components. Evaluation
participant changes were made to adjust who is required
and who are additional participants as needed. Speech
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Language Teachers were removed as they are not
licensed to evaluate.

» Developmental Delay: Evaluation participant
changes to generalize needed educational professionals
rather than separate out early childhood specialists based
on age bands.

» Emotional Disturbance: Rewording of language
to mirror federal regulations (Change from January 2017
final read item).

* Intellectually Gifted: Evaluation procedure
changes related {o the cognifive assessment including
additional considerations when assessing
underrepresented youth and consideration of the standard
error of measurement at the 90th percent confidence
interval. Revisions to the assessment matrix (referenced
in the standards) to include standard changes and updated
testing materials.

» Orthopedic Impairment: Evaluation procedure
revisions made to the example lists of adaptive behaviors
measured. -

* Other Health Impairment: Evaluation procedure
revisions move an assessment area (social emotional
development) into the list of informal/formal assessments
for clarity. '

» Specific Learning Disability: Evaluation procedure
reworded for clarity only in regards to observational data to
reduce chances of misinterpretation.

= Speech or Language impairment: Evaluation
procedure revisions to include clarification of language
evaluation components and- articulation evaluation
components. Evaluation participants revised to remove
Speech Language Teachers as they are not licensed to
evaluate.
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Public Hearing Comments

Cne copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minute$ of the meeting will not be accepted. Transcripts are not

acceptable.

Please see attached document
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TENNESSEE

STATE BCARD OF ERUCATION

RESPONSES TO COMMENTS AT RULEMAKING HEARING

The Tennessee State Beard of Education held a public rulemaking hearing on Rule 0520-01-09 of the
Tennessee State Board of Education, Special Education Programs and Services. The hearing was held on
September 23, 2016, at 10 a.m. CDT at the Andrew Johnson Tower — 1st Floor Multipurpose Room, 710
James Robertson Parkway, Nashville, Tennessee 37243, The changes to the rule were proposed by the
staff of the Special Populations division of the Tennessee Department of Education (TDOE}.

Public comment on the materials approved through first reading were obtained through the public
hearing in addition to received written comments. The comments regarding the rule centered on the
definition of emotionally disturbed.” This concern primarily centered on the effect the changes would
have on disadvantaged, minority, and/or underserved students,

in response to the comments, which urged the State Board to replicate the definition of emotionally
disturbed contained in the federal regulations under the Individual with Disabilities in Education,
representatives from the TDOE responded that the comments and suggestions would be presented to the
task force for consideration.

The task force considered the recommendations, met and reviewed comments, identified themes from
the comments, discussed concerns, and made additional revisions. In addition, staff of the TDOE and State
Board met to discuss further changes and clarifications. Proposed changes were reviewed with the
Students with Disability Advisory Council and they approved moving forward with revisions .The final
version of the rule incorporates the mirrors that definition of emotionally disturbed from the federal
regulations.

! There was also a lot of concern expressed regarding raising the eligibility of gifted students to receive services
under an Individualized Fducation Plan (JEP) due to the effect the changes would have on disadvantaged, minority,
and/or underserved students. However, this is covered in the standards and is not a part of this rute filling.
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Regulatory Flexibility Addendum
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior {o initiating the ruie making process as described in T.C.A.

§ 4-5-202(a}(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

Not Applicable

152



Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any ruie proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http:/istate.in.usfsos/acts/106/publ/pc1070.pdf) of the 2010 Session of the General Assembly)

Not applicable
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Additional information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant o T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

ar

The last overali review of disability category definitions, guidelines, and standards was conducted in 2008. A
current review was requested by the TN Department of Education Special Populations Division to address
updates related to disability disorders and assessment practices that have occurred in the past eight years,
Pursuant to Tennessee Rules & Regulations, Chapter 0520-01-09-.11, Rules for Special Education Programs
and Services, a task force was developed {o address disability categories.

The multidisciplinary state-wide task force consisted of special education supervisors, school psychologists, and
speech and language pathologists as well as representatives of parents/advocates, vision specialists, hearing
specialists, preschool specialisis, gifted specialists, and the Tennessee Department of Education. The task force
met and reviewed comments, identified themes from the comments, discussed concerns, and made additional
revisions, Proposed changes were reviewed with the Siudents with Disability Advisory Council, and they
approved moving forward with revisions.

The following list is a summary of the changes made ;

» Autism: Evaluation procedural changes related to communication assessments, sensory, and adaptive
behaviors for clarity of needed components. Evaluation participant changes were made to adjust who is
required and who are additional participants as needed. Speech Language Teachers were removed as
they are not licensed to evaluate.

» Developmental Delay: Evaluation participant changes to generalize needed educational professionals
rather than separate out early childhood specialists based on age bands.

=« Emotional Disturbance: Rewording of language to mirror federal regulations (Change from January
2017 final read item}.

e Intellectually Gifted: Evaluation procedure changes related to the cognitive assessmenti including
additional considerations when assessing underrepresented youth and consideration of the standard
error of measurement at the 80'% percent confidence interval. Revisions to the assessment matrix
(referenced in the standards) to include standard changes and updated testing materials.

e Orthopedic Impairment: Evaluation procedure revisions made to the example lists of adaptive
behaviors measured. '

o  Other Health Impairment: Evaluation procedure revisions move an assessment area (social emofional
development) into the list of informal/formal assessments for clarity.

e Specific Learning Disability: Evaluation procedure reworded for clarity only in regards to observational
data to reduce chances of misinterpretation.

e Speech or Language Impairment: Evaluation procedure revisions to include clarification of language
evaluation components and articulation evaluation components. Evaiuation participants revised to
remove Speech Language Teacher as they are not licensed to evaluate.

{B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. § 49-10-101 provides that the state board shaill adopt riles and regulations to implement the state’s
special education program.

154




(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corperations or governmental entities urge adaoption or
rejection of this rule;

Disabied students, their parents, and their educators are most directly affected by this rule. They were able to
voice their concermns via oral and written comments urging adoption of the rule according to their comments.
(See response to comments document attached heréto)

Students with Disability Advisory Council reviewed the changes and urges adoption.

The Tennessee Department of Education urges adoption of this rule.

The Tennessee State Board of Education urges adoption of this rule

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

N/A

(E} An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less,

This rule will not impact state and local government revenues or expenditures. l

(F) ldentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Elizabeth Taylor
Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@tn.gov

Elizabeth Fiveash
Elizabeth.Fiveash@in.qov

(G) ldentification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

‘Nathan.James@tn.qgov

Elizabeth Taylor
Elizabeth. Taylor@in.gov

Nathan James

Elizabeth Fiveash
Elizabeth.Fiveash@in.gov

(H} Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Elizabeth Taylor |
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13t Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
(615)-253-5707

Elizabeth. Taylor@itn.gov

Nathan James
Nathan.James@itn.gov

1st Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
{615)-532-3528

Elizabeth Fiveash

Elizabeth.Fiveash@tn.gov

Assistant Commissioner Policy & Legislative Affairs, Tennessee Department of Education
oth Floor, Andrew Johnson Tower

710 James Robertson Parkway

Nashville, TN 37243

(615) 253-1960

(i) Any additional information relevant o the rule proposed for continuation that the committee requests.

N/A
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Department of State For Department of State Use Only

Division of Publications

312 Rosa L. Parks Avenue, 8th Floor Snedgrass/TN Tower Seguence Number: %08 57

Nashville, TN 37243 . .

Phone: 615-741-2650 — Rule ID(s): w583

Emait; publications.information@tn.qov File Date: gf | m =
Effective Date: 47

i

Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed after and as a resulf of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by stale agency rule shall take effect on July 1, following
the expiration of the ninely (90) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a} and to subsequent rules that make permanent such emergency
rules, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did not, during the preceding
two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operating the board, commission or entity in accordance with § 4-29-
121(b).

Agency/Board/Commission: | Tennessee State Board of Education

Division:

Contact Person: | Elizabeth Tayior

Address: | 710 James Robertson Pkwy

Zip: : 1stfloor

Phone: | 37243

Email: : 815-253-5707

Revision Type (check all that apply):
~ X Amendment
_ New
_ Repeal

Rule(s} Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste
additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title
0520-01-09 Special Education Program and Services
Rule Number _  Rule Title

0520-01-09-.01 General Regulation. Adoption by Reference
0520-01-09-.02 Definitions
0520-01-09-.03 Consent - e
0520-01-09-.05 | Free appropriate public education T T
0520-01-09-.06 Chiid find. .
0520-01-08-.09 Local Education Agency Eligibility
0520-01-09-.12 Definition of [EP
0520-01-09-15 | Parentparticipation
0520-01-09-.16 Prior notice by local education agency

N
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0520-01-09-.18 Impartial due process hearing

0520-01-09-.20 Surrogate parents

0520-01-09-.22 Amendment of records at parent's request

0520-01-09-.23 Isolation and Restraint for Students Receiving Special Education Services

w

AMENDMENT

Chapter 0520-01-09, Special Education Programs and Services, is amended by changing the language in section
.01 to reflect the proper website, updating any clarifying the disability definitions in section .02, abbreviating “Local
Education Agency” in sections .03, .05, .86, .09, .15, .18, 18, .20, .22 and .23, clarifying the eligibility
requirements in .09, clarifying eligible studént in .12, adding guardian notification and clarifying change in
educational placement in .20, and adding guardian and surrogate parent to notice provision, clarifying isolation
and reporting requirements in .23, so that, as a%&ended, it shali read:

\ RULES OF
STATE BQARD OF EDUCATION

CHAtsTER 0520-01-09
SPECIAL EDUGATION PROGRAMS AND

SERVICES
4
TABLE”E‘QF CONTENTS

(520-01-09-.01 General Regulations. Adoption by 40520-01-09-.13 When IEPs must be in effect.

reference Q520 0%-09-.14 Review and revision of the IEP
0520-01-09-.02 Definitions, 0520-01-09-.15 Parent participation.
0520-01-09-.03 Consent. {)520 0%-09-.16 Prior notice by local education agency.
(0520-01-(8-.04 Parent. 0530 01-09-17 Mediation.
0520-01-G8-.05 Free appropriate public education. 0520 03-09-.18 impartial due process hearing.
$520-01-09-.06 Child find. 0520-01-09-19 Civil action.
0520-01-08-.07 Placements. 0520-01-09-.20 Surrogate parents.
0520-01-09-.08 State advisory panel. 0520‘01 09-,21 ‘Transfer of parental rights at age of majority
0520-01-09-.09 Lecal education agency eligibility. 0520«01 09-.22 Amendmeni of records at parent’s request
0520-01-09-.10 Repealed. 0520- @H 09-.23 Isolation and Restraint for Students
0520-01-09-.11 Evaluation procedures. 4 Receiving Special Education Services

|

0520-01-08-.12 Definition of IEP. ﬁ

0520-01-09-.01 GENERAL REGULATIONS. ADOPTIO&! BY REFERENCE.

The State Board of Education adopts by reference the C"'Qmpilation of Federal Regulations at 34 C.F.R,
Parts 300 and 301 in their entirety unless otherwise provided herein as the policies and procedures for
administration of special education programs and servscés in the State. The regulations, evaluation
procedures, and eligibility criteria are available from the'Division of Special Education, Tennessee
Department of Education, 710 James Robertson Parkway, ‘Nashville, TN 37243, or on the internet by
accessing the State Department of Education's website ét http:/iwww.th.gov/education/topic/special-
education . :

Authority: T.CA. §§ 49-10-101 and 49-10-701. Admm:straf:ve History: Original rule fited June 10,
1974. Amendment filed Cclober 3, 1974; effective NovemberZ . 1974. Amendment filed June 30, 1975;
effective July 30, 1975, Amendment filed January 15, 1976; efféptfve April 15, 1976.  Amendment filed
July 15, 1976 effective August 16, 1976. Amendment filed Fépruary 28 1978; effective March 30,
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6520-01-09-.01

RULESOF
STATE BOARD OF EBUCATION

CHAPTER 0520-01-09
SPECIAL EDUCATION PROGRAMS AND
- "SERVICES

TABLE OF CONTENTS

Generaf Regulations. Adoption by 0520-01-08-.13
reference 0520-01-08-.14

When IEPs must be in effect.

Review and revision of the IEP

0520-01-09-.02 Definitions. 0520-01-09-.15 Parent participation.
0520-01-08-.03 Consent. 0520-01-08-.16 Prior notice by local education agency.
0520-01-09-.04 Parent. 0520-01-09-.17 Mediation,

0520-01-09-.05
0520-01-09-06
0520-01-09-.07
0520-01-09-.08
0520-01-08-.09
0520-01-09-.10
0520-01-09-.11
0520-01-08-12

Free appropriate public education.

Child find.
Placements.

State advisory panel.
Local education agency eligibiiity.

Repealed,

Evaluation procedures,

Definition of IEP.

0520-01-09-.18
0520-01-09-.19
0620-01-09-.20
0520-01-08-.21
0520-01-09-.22
0520-01-09-.23

Impartial due process hearing.

Civil action.

Surrogate parents.

Transfer of parental rights at age of majority
Amendment of records at parent's request
isofation and Restraint for Students
Receiving Special Education Services

0520-01-09-.01 GENERAL REGULATIONS. ADOPTION BY REFERENCE.

The Sfate Board of Education adopts by reference the Compilation of Federal Regulations at 34
C.F.R. Parts 300 and 301 in their entirety unless otherwise provided herein as the policies and
procedures for administration of special education programs and services in the stateState. —The
regulations, evaluation procedures, and eligibility criteria are available from the Division of Special
Education, Tennessee Depariment of Education, 710 James Roberfson Parkway, Nashville, TN
37243, or on the intemet by accessing the state-State department Department of education's
Education's website at hitp A . oov/educationfiopic/special-education
vy stalednus/edusalionfsproed,

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rule filed June 10,
1974. Amendment filed October 3, 1974; effective November 2, 1974. Amendment filed June 30,
1975, '

effective July 30, 1975, Amendment filed January 15, 1976; effective April 15, 1976. Amendment
filed

July 15, 1976; effective August 16, 1976. -Amendment filed February 28, 1978; effective March 30,
1978.

Amendment filed January 9, 1979; effective fFebruary 23, 1979. Amendment filed Aprit 14, 1980;
effective

_May 28, 1880. -Amendment filed June 27, 1984; effective July 27, 1984. Amendment filed May 12,
1985;_

effective August 13, 1985. —Amendment filed October 1, 1985; effective January 14, 1986.
Amendment

filed May 28, 1986; effective June 27, 1886. Amendment filed July 10, 1986; effective Ocfober 29,
1986. Repeal and new rule filed March 16, 1992, effective June 28, 1992. Repealed and new rule filed
August 18, 1993; effective December 29, 1293. Amendment filed June 21, 1995; effective October 27,
1995,

Amendment filed August 7, 1995; effective December 29, 1995. Rule 0520-01-03-.09 removed and
new Chapter 0520-01-09 filed per Tennessee State Board of Education letter dated and effective
April 28, 1999. Amendment filed June 19, 2001; effective September 2, 2001. Amendment filed
Sepfember 6,

2007, effective January 28, 2008. Repeal and new rule filed November 30, 2007; effective February
13, :

2008.
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0520-01-09-.02 DEFINITIONS.

(1)  "Charter school" means a public charter school as defined at Tenn—Gede-ArnT.C A. § 40-
13- 104(6).

(2)  "Child with a Disability” means;

(a)  childrenChildren with disabiliies and youth between three {(3) and tweniy-ong (21)
vears of- age inclusive who have been evaluaied in accordance with 34 CF.R
§8300.304 through 300,211, TCA § 49-10-102_and regulations of the sStaie bBoard
of eEducation. andfeund-to-haveintellectual disabiliby. ahearipgimpairmentincluding
deafness) —a speech—or-language impairment—a-—visual impairment{insluding
blindness)—emetional-disturbance orthopedicimpairment autism-—trawmatic-brain
injury—other health-impairment—specificlearning-disability_multinle disabiliies—deat
blindness—developmental delay—funclional-delavorintellectually gifted and who,-by
reason—therect needs specialeducation—and related-services—Any child with a
disability who attains twenty-two (22) years of age subseguent to the commencemenl
of a school year continues to be a child with a disability for the remainder of thal school

eqar.

() Achild with intellectual disability, a hearing Impairment {including deafness), a speech
or lanquage impairment, a visual impairment (including blindness), emotional
disturbance, orthopedic impairment, autism, traumsatic brain _injury. other health
impairment,  specificlearning disability, multiple disabilities, deaf blindness,
developmental delay, functional delay, and intellectually gifted and who, by reason
thereof, needs special education and related services,

£5—Childwith—a—disabilitymeans—ehildren—withdisabiities—and-youth-belweanthres{3)
a%klwemyn@ne{% }yeakrefﬂgeq relusive Wh—@—hﬁ#{“ baan- emluat@e! iih’}e@ea%m%ee—wﬁh

af edﬂr%eﬂwﬂswmﬂd—wuhﬂ FlF}E}i&#HJ{-Wh@w&{ «:%:H&—L\Neﬂtyolwﬂa—{%h)wyaau —of-age
suhseqbentte

(Fule- 0520040002 continued)

the-sommencementobaachoolyear ?F}HtIHHC%Jt@—bQ—a—GHIfd with-a-disability for- the rermainder
obhal-schoolyear:

——Child-with-s-disablib”means-a-child with-intellectual disability,-a-hearing-impairment {including
deathess)—aspesch—ortanguage -impairment —avisual-impairment {including blindness);
efpotional-distbanse —orthepedic-impairment—aulisrm—traumatic-brain—injury,-other-health
mpairment—specificlearning-disabilibr—mdtiple-disabilities—deatblindness—developmental
delay-functional-delayand-intellectualygifted and-whebyreason—thereol needsspecial
education-and-related services:

(61(3) "Autism” means a developmental disability, which significantly affects verbal and nonverbal
communication and social interaction, generally evident before age three (3) that adversely
affects a child’s educational performance, Other characteristics often associated with autism
are engagement in repetitive activities and stereotyped movements, resistance fo
environmental change or change in daily routines, and unusual responses to sensory
experience. The term does not apply if a child’s educational performance is adversely affected
primarily because the child has an Emotional Disturbance, as defined in this section.

The term of Autism also includes students who have been diagnosed with an Autism Spectrum
Disorder such as Autism, 2 Pervasive Developmental Disorder—peot—Otherwvise-Spacified
Ra-MOS) or Asperger's Syndrome when the child's educational performance is adversely
affected. Addiicnally, ibmay-alze-insude-a-diagnosis-ota-Hepmsive Dovelepmental-Disordar
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such-as Reli's or Childheed Disiniegrative Disorder-Autism may exist concurrently with other
areas ofdisability.

ER

After-aga-thres-{-aA child could be-dingnesad. fownd-sligible as having-Aulism-found
io be Autistic e-if the child manifests these-above the followingthese characteristics in
early childhood (as social demands increase). Children with Autism demonstrate both of the
following characteristics (;.e., (a). and (1) below)—GChildhen-with—-Aulism—demonstale-the
following charasterstiss-prior loage o;

x
@
§.
&
2_
&)
<
A
[

{2)  Bificuliyvredatinglo othersorinie
i social coinmunication and se

all of the followings:

1. Delicis in sog ml £ mnilnn 1| reciprocily (.9
nor ml &l conversation, reduced &
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Z—Unusualor-insonsisientrespensesio-sehsoryshmuli:

{6){4) "Deaf-Blindness” means concomitant hearing and visual impairments, the combination of

which causes such severe communication and other developmental and educational needs
that they cannot be accommeodated in special education programs by addressing any one of
the impairments. A child with deaf-blindness shall be: .

{a) A child who meets criteria for Deafness/ " or Hearing Impairment and Visual Impairment;
and

{b} A child who is diagnosed with a degenerative condition or syndrome which will lead to
Deaf-Blindness, and whose present level of functioning is adversely affected by both
hearing and vision deficits; or

{c} A child with severe multiple disabilities due to generalized central nervous system
dysfunction, and who exhibits auditory and visual impairments or deficits which are not
perceptual in nature.

(73(5) "Deafness” means a hearing impairment that is so severe that the child is impaired in

processing linguistic information through hearing, with or without amplification that adversely
affects a child's educational performance. The child has:

{a) An inability to communicate effectively due to Deafness; and/or

{b)  An inability to perform academically on a level commensurate with the expected level
because of Deafness; andfor

(c) Delayed speech and/or language development due to Deafness.

(8}{8) "Developmental Delay" refers to children aged three (3)3-years, zero months (3:0) through nine

(7)

years. eleven months (9:11) who are experiencing developmental delays, as measured by
appropriate diagnostic instruments and procedures, in one (1) or more of the following areas:
physical (qross motor andfor fine_motor), cognitive, communication, social or emotional, or
adaptive development that adversely affects a child’s educational performance. Other disability
categories shall be used if they are more descriptive of a young child's strengths and needs.
Losal sehoal-sysiems-t -the-eplion-olusing Davelopmeniat-Delay-as-a disabiliiy category,
Initial eligibility as Developmental Delay shall be determined before the child'schild's seventh
birthday._The use of Developmental Delay as a disabilily category is_option for local school

systems. _

el

“Emoticnal Disturbance” Emoticnal disturbance means a condition exhibiting one (1) or more

of the following characteristics over a long period of time and to a marked dedree that adversely
affects a child's educational performance:

{a) __ Inability to learn which cannot be explained by intellectual, sensory, or health factors;

(b Inability to build or maintain satisfactory interpersonal relationships with peers and school
personnek;

(¢} Inappropriate types of behavior or feelings under normal circumstances;

() General pervasive mood of unhappiness or depression;

(e  Tendency to develop physical sympioms or fears associated with personal or school
problems.

Emotionat Disturbance includes schizophrenia. The term does not apply to children who are
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socially maladjusted, unlgss if is determined that they have an emotionat disturbance.

—EmotionalDisturbance’—means—a—sconditiop—exhibiting—one—or-—more —of the following

characteristics{o-a-marked-degree-that adversaly-atfects a-child's-educational performance
overan-exdended-period-of-time-{during-whish-ime documeniation-ehinformal assessments
andHnterventions are ecourring):

@—MWWH%@%@W-H%%@GM@Q%@—%@H@H%&M%!
differences,orintellestual sensoryor health-fasters;

{Hr—Inability—to-build-or maintain-—satisfactory -interpersenal-relationships—with—peers—and
school personneal;

{e)—appropriatetypes—of-behaviororfeelings—when—no-major-oeruhusual-stressors-are

{d)— General pervasie-mood-of unhappiness-ordepression;

{e}—Tendensy-to-develop-physical-symplams-or fears-asseciated-with-persenalor schoo!
problems.

+he-term-may-includeother-mental-health-diagheses—Thederm-doesnot-apply-to-children
whe-gre-socially maladjustad;-unless-itis-determined-that they-have an-Emoticnal Disturbance
when-social- maladjustment-is-the-primarycause of the-atypicat behaviors-asseciated-with-an
emetional-disturbanceSocial- maladjustmentincludes, bul is-nelt-limitedtosubstance ghuse
related-behaviors,—gang-reiated behaviers—oppositional defiant-thehaviors—andiorcondusct

behavior-preblems.

£H03(8) “Functional Delay" means a continuing significant disability in intellectual functioning and

achievement which—ihat adversely affects the student’s ability to progress in the general
scheeleducation program, but the siudent’s adaptive behavior in the home or community is not

significantly impaired and is at or near a level appropriate to the student's chronological age;.
Such disabilities include one or more of the following-ekiding:

(@) Significantly impaired intellectual functioning which is two (2) or more standard
deviations below the mean, and difficulties in these-the following areas cannot be
the primary reason for significantly impaired scores on measures of intellectual
functioning;:

{bji. Limited English proficiency;

{elii.  Cultural factors;

{ehii. Medical conditions that impact school performance;
fediv. _Environmental factors;

{fiv. _Communication, sensory or motor disabilities;

{gi(b) Deficient academic achievement which is at or below the fourth percentile in two (2)
or more total or composite scores in the following areas:

1. Basic reading skills;
2. Reading fluency skills;

3. Reading comprehension;
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4, Mathematics calculation;

5.—Mathematics problem solving:
5,

Written expression; or
3

B

(c) Home or schoel adaptive behavior scores that fall above the level required for
meeting Intellectual disability eligibility standards.

9.Other disability categories shall be used if they are more descriptive of student strengths
and needs. The feam must determine that underachievement is not primarily the resuit of
Visual, Motor, or hearing Disability, Inteliectual Disability, Speech or Language Impairment, or
a Specific Learning Disabiity.

{HB(n "Hearing Impairment” means an impairment in hearing, whether permanent or
fluctuating, that_—adversely affects a child’s educational performance but does not include
Deafness. :

A hearing impaired child shall have one (1) or more of the following characteristics:
hy(a) Inability to communicate efféctively due to a Hearing Impairment;

(b} Inability to perform academically on a level commensurate with the expected level
because of a Hearing Impairment;_or

&(c) Delayed speech andfor language development due to a Hearing Impairment.

D10} ‘Intellectually Gifited” means a child whose intellectual abilities, creaiivily, and
potential for achievement are so outstanding that the child’'s-cdusatienal pedpmmance s
adversely-affected —"Adverse-aifest-means-the-gengral-curnstiym-alens-ig-in e o)
appropriatel-mesiHhesiudent s adusationalneods_needs exceed differenliated general
aducation programing, adversely affect educational performance and requires thusreguiring
specifically designad instrcton or support serviges, Children from_all populations (e, all
cuitural, racial, and eithnic aroups, English Learners, all economic siraia, iwice-exceptionat,
atc} can he found to possess these ghilities, Children identified as intellectually gifted are
exempted from the discipline procedures at 34 C.F.R. §300.530-537. Children with a dual
diagnosis that includes intellectually gifted must be considered as children with a disability
and may not be exempted from the discipline procedures at 34 C.F.R. §300.5630-537.

#3010 "Intefiectual disability” is characterized by significantly impaired intellectual
functioning, existing concurrently with deficits in adaptive behavior and manifested
during the developmental period that adversely affects a child's educational performance.

A4(12) "Muiltiple Disabilities™ means concomitant impairments (such as Intellectual
disability- Deafness, Intellectual disabitity-Orthopedic Impairment), the combination of which
causes such severe educational needs that they cannot be accommodated by addressing
only one (1) of the impairments. The term does not include Deaf-Blindness.

513 “Orthopedic Impairment” means a severe orthopedic impairment that adversely
affects a child’s educational performance. The term includes, bui iz noi limiled 1o,
impairments caused by congenital anomaly (e.g. club foot, absence of some member),
impairments caused by disease (e.g., poliomyelitis, bone tuberculosis), and impairments
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from other causes (e.g. cerebral palsy, amputations, and fractures or burns that cause
contractures).

“ex(14) “Other Health impairment” means having fimited strength, vitality or alertness,
including a heightened alerthess to environmental stimuli, that results in limited alerthess
with respect to the educational environment, that is due to chronic or acute heaith problems
such as asthma, Atlention Deficit Hyperactivity Disorder, diabetes, epilepsy, a heart
condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, sickie cell
anemia, and Tourette’s Syndrome that adversely affects a child's educational performance.

A child is “Other Health Impaired” who has chronic or acute heaith problems that require
specially designed insfruction due to:

da{d) Impaired organizational or work skills;

H{e) Inability to manage or complete tasks;
(i) Excessive health related absenteeism; or
tr¥(g) Medications that affect cognitive functioning.

H#AR15) “Specific Learning Disability” means a disorder in one (1) or more of the bhasic
psychological processes involved in understanding or in using language, spoken or
written, which may manifest itself in the imperfect ability to listen, think, speak, read, write,
spell, or do mathematical calculations, and that adversely affect a child's educational
performance. Such term includes conditions such as visual processing {perceptual)
disabilities, brain injury that-isthat Bnot caused by an external physical force;, dyslexia,
and developmental aphasia. Specific Learning Disability does not include a learning
problem that is primarily the result of Visual Impairment, Hearing Impairment, Orthopedic
Impairment, Intellectual disability, Emotional Disturbance, limited English proficiency, or
environmental or cultural disadvantage.

“Speech or Language Impairment” means a communication disorder, such as stuttering, impaired
articulation, a language impairment, or voice impairment that adversely affects a child’s educational
performance.

{16)

Speech or Language Impairment includes demonstration of impairments in one (1) or
more of the following areas of language, articulation, voice, or fluency;-

(a) Language Impairment — A significant deficiency not-consislent-wilh—ibe
chronolegicabage-in one armere-ol-the-folowing-areas: | mprehension ar
spolken lanauage that may also impair written HH(UOI " 5
negatively mpacting the child’s ability to parbenale in ihe clagssroom environmeani, The
impairmant may involve any or a coiy lmmimu of the following: the form of language
{(phong

ology, moirphclogy, and syniasd, the content of lanquage (semantics) and/or the
use ¢of language in communication (;m-qn ics) that is adversely affecting the child's

aducational perfonnance;

-Acdaficioney-n-recey

tee-languageskilste-gain infornuation:

L——Adediciensy-in-exprossive language-skills-lo-sommwsisate infermation;

F—Adaliciency-in-mrocessi

w-laudiienspereopliion)-skills-to-organize-rfermation:
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Ssound Production) tmpairment — A significant deficiency in abiEity
to produce sounds in conversatlonal speech not con5|stent with chronological age. iy

5 a8 significant s :ab production ol sneec h souinds characierized F)\f
;,\LEL):)”E HONS,  OMISHIC il ‘ -,;inlilr)m ihat mierfere wilh inlelligibilidy
conversafional spaach and obsirucis leaming and successivl verbal communication m
the educational setiing. Speech sound ermrors may hie a resuit of impaired phonot
folor or ofhier st '

{c) Voice Impairment — An excess or significant deficiency in pitch, intensity, resonance,
or quality resulting from pathological conditions or inappropriate use of the vocal

mechanism; or-

(d} Fluency Impa;rment - Abnormal interruption in the flow of speech characierized by
an aiypical rate or rhivthim, and/c repetitions o ;mlmnt;uuon‘,um 11 sounds, syllables,
words, and phrases i "in participate within

the learmning environment.erby

Speech or Language deficiencies identified cannot be attributed to characteristics of second
language acquisition, coqnitive reflerencing, and/for dialectic differences.

“8y17) “Traumatic Brain Injury" means an acquired injury to the brain caused by an external
physical force, resulting in total or partial functional disability or psychosocial impairment, or
both, that adversely affects a child’s educational performance. The term applies to open or
closed head injuries resuiting in impairments in one (1) or more areas, such as cognition;
language; memory,; attention; reasoning; abstract thinking; judgment; problem-solving;
sensory, perceptual, and motor abilities; psychosocial behavior, physical funclions;
information processing; and speech. The term does not apply to brain injuries that are
congenital or degenerative, or to brain injuries induced by birth trauma.

Traumatic Brain Biserderinjury may include all of the following:

{o)(a) An insulf to the brain caused by an external force that may produce a diminished or
altered state of consciousness; and

{p){b) The insult to the brain induces a partial or {otal functional disability and resulis in one (1)
or more of the following:

1. Physical impaimments such as, but not limited to:
() ~ Speech, vision, hearing, and other sensory impairments,
(i) Headaches,
{iliy Fatigue,
{iv) Lack of coordination,
{v)  Spasticity of muscles,
{vi) Paralysis of one or both sides,
{vi} Seizure disorder.
2. Cognitive impairments such as, but not limited fo:

(i)  Attention or concentration,
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(ix)

Ability to initiate, organize, or complete tasks,

Ability to sequence, generalize, or plan,

Fiexibility in thinking, reasoning or probiem solving,
Abstract thinking,

Judgment or perception,

Long-term or short term memory, including confabuiation,

Ability tc acquire or retain new information,

Ability to process information/processing speed.

3.  Psychosocial impairments such as, but not limited to:

()

(i)

(iif)

impaired ability to perceive, evaluate, or use social cues or context
appropriately that affect peer or adult relationships,

tmpaired ability tc cope with over-stimulation environments and low
frustration tolerance,

Mood swings or emotional lability,
impaired ability to establish or maintain self-esteem,
Lack of awareness of deficits affecting performance,

Bifficulties with emotional adjustment fo injury (anxiety, depression, anger,
withdrawal, egocentricity, or dependence),

(vii} tmpaired ability to demonstrate age-appropriate behavior,

(viiiy Difficulty in relating to others,

(ix} Impaired self-control (verbal or physical aggression, impulsivity},

" (x) [Inappropriate sexual behavior or disinhibition,

(xi)y Restlessness, limited motivation and initiation,

(xii) Intensification of pre-existing maladaptive behaviors or disabilities.
+heterm-doesnet-apply-te-brain-injuries-that-are-congenital-cr-degenerative—orto-brain
injures-indused-by-birthirauma. .

FH18) “Visual Impairment,” including blindness, means impairment in vision that, even

with correction, adversely affects a child's educational performance. The term includes both
partial sight and blindness.

Visual Impairment includes at least one (1) of the following:

{e{(c) Visual acuity in the better eye or both eyes with best possible correction:

1. Legal blindness —- 20/200 or less at distance and/or near;
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2. Low vision — 20/40-70 or less at distance and/for near,
{1(d)_Visual field restriction with both eyes:

1.  Legal blindness — remainjr}g visual field of 20 degrees orless;

2. Low vision — remain.én;q visual field of 60 degrees or less;

3. Medical and educational documentation of progressive loss of vision, which may
in the future affect the student's ability to learn visually.

{sye) Other Visual Impairment, not perceptual in nature, resulting from a medically
documented condition {i.., corlical visual iupainient).

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rule filed June 19,
2001, effective September 2, 2001. Repeal and new rule filed November 30, 2007; effective February 13,
2008. Amendment filed April 30, 2009; effective August 28, 2009. Amendment filed August 13, 2010;
effective January 29, 2011.

0520-01-09-.03 CONSENT.

If a parent revokes consent, the revocation must be in writing and the revocation is not effective until it is
received by the igcaleducation-agencyLEA to which consent was granted.

Authority: T.C A §§ 49-10-101 and 49-10-701. Administrative History: Original rufe filed June 18,
2001; effective September 2, 2001. Amendment filed August 30, 2004, effecfive December 29, 2004.
Repeal and new rufe fifed November 30, 2007; effective February 13, 2008.

0526G-01-09-.04 PARENT.

(1) A foster parent may act as a parent if the biological or adoptive parent's authority to make
educational decisions on the child’s behalf has been terminated under Tennessee law; and

{2} The foster parent:
{a) Has an ongoing relationship with the child for more than one (1) year induration;
{b} Is willing to make the educational decisions required of parents under the iaw; and
{c) Has no interast that would conflict with the interest of the child.
Authority: T.C.A. §§ 49-10-101_ 49-10-701, and 49-10-102-49-40-704. Administrative History: Original
rule filed June 19, 2001; effective September 2, 2001. Repeal and new rule filed November 30, 2007;

effective February 13,
2008.

0520-01-09-.05- FREE APPROPRIATE PUBLIC EDUCATION,

(1) A free appropriate public education (FAPE) shall be available to all children with disabilities,
ages three (3) through the schoo!l year the sfudent turns twenty-two (22), including those
children who have been suspended or expelled from school for more than ten (10) school
days in a school year. To meet this obligation each lesal-education-agencyLEAshalk:

(a) Identify, locate, and evaluate all children with disabilities;
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(3)

(b)

(¢}

Develop and implement child find activities to ensure that all children — including highly
mobile children (migrant and homeless children) and those children who are suspected
of being a child with a disability, even though they are advancing from grade to grade —
are identified, located and evaluated; and

Provide services that address all of a child's identified special education and related
services needs, based on the child’s unique needs and not on the child’s disability.

Facilities.

(@)

(b)

(c)

Facilities that serve children with disabilities must be comparable to facilities that serve
children without disabilities.

Educational programs and facilities must be accessible where children with physical
disabilities and children without disabilities are both in attendance.

Entrance to and from the facility must be accessible. If access is not visible at the front
of the facility, signs must be present o indicate where parking and access to the facility
for children and other individuals with disabilities are available.

Transportation. Local education agencies shall provide children with disabilities with special
transportation, where necessary.

(@)

(b)

(d)

(e)

Children with disabilities shall, whenever appropriate, be provided transportation along
with children who are not disabled. Adaptations shall be made to meet the needs of
children with disabilities rather than separate transportation whenever appropriate.

Travel time for children with disabilities shall not exceed the travel time for other children,
provided that exceptions may be made on the recommendation of an IEP team.

Vehicles used to provide special transportation must meet the requirements established
by the state board of education.

Operators and attendants of vehicles providing special transportation requirements
established by the state board of education shall be given special training regarding the
needs and special requirements of children with disabilities, except when parents are
transporting children with disabilities. Special attendants shall be provided when an lEP
team determines that such services are necessary.

It is permissible to contract for special transportation provided that the operators,
attendants, and vehicles used by a contractor meet the requirements established by the
state board of education, except when parents are transporting children with disabilities.

FAPE requirements for children with disabilities in adult prisons.

(a)

(b)

The following requirements do not apply to children with disabilities who are convicted
as adults under state law and incarcerated in adult prisons:

1. The requirements relating to participation of children with disabilities in general
assessments, and

2. The requirements relating to transition planning and transition services with
respect to the students whose eligibility under IDEA Part B will end, because of
their age, before they will be eligible to be released from prison based on
consideration of their sentence and eligibility for early release.

Modifications of IEP or placement.
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(%)

1. If a child with disabilities is convicted as an adult under Tennessee law and
incarcerated in an adult prison, the IEP team may meodify the child's IEP or
placement i the stale has demonstrated a bona fide security or compelling
penological interest that cannot otherwise be accommodated.

2. The reqguirements of 34 CF.R. § 300.320 relating to the definition of an IEP and
the general requirements of 34 C.F.R. § 300.114 relating to least restrictive
environment do not apply with respect to these modifications.

Charter schools. Charter schools must ensure compliance with the IDEA.

Authority: T.C.A. §§ 49-10-101, 49-10-701, 49-13-105, and 49-13-126. Administrative History:
Original rule filed June 19, 2001, effective September 2, 2001. Amendment filed August 30, 2004,
effective December 29, 2004. Amendment filed March 1, 20085; effective July 29, 2005. Repeal and new
rule filted November 30, 2007, effective February 13, 2008.

0526-01-09-.06- CHIL.D FIND.

(1)

Each local-Local edusation-Education agency-Agency shall develop and implement procedures
for creating public awareness of special education programs and services. This includes a
comprehensive system of child find activities for all children suspected of having a disability in
public and private schools and facilities and who are homeless. Any child find activities shall
be comparable for children in private schools and facilities.

A notice must be pubiished or announced in newspapers, other media, or both, with circulation
adequate to notify parents of the activities conducted by the lesat-edusation agencyLEA.

Any child suspected of having a disability may be referred to the lecal-edueation-agencyLEA.
All referrals shall be in writing to the school principal or director of special education. The
local-edusation—agencylLEA shall establish written procedures for accepting, processing
and documenting receipt of each referral. The procedures shall be approved by the state
department of education.

Authority: T.C.A. §§ 49-10-101, and 49-10-701. Administrative History: Original nule filed June 19,
2001, effective September 2, 2001. Repeal and new rule filed November 30, 2007; effective February 13,

2008.

0520-01-09-.07 PLACEMENTS.

(1

(2)

A homebound placement is instruction provided at home, hospital or related site to children
with disabilities who are eligible pursuant to IDEA and state regulations. Instruction provided
to children with disabilities in homebound placements shall be provided by qualified personnel,
pursuant to IDEA and state regulations.

Eligibility for Homebound Placements.

{a)  Eligibility for instruction as a child with a disability pursuant to IDEA and state regulations
shall be established prior to implementation of homebound services. Children with
medical conditions of a short duration or temporary nature, and not previously certified
as eligible pursuant to IDEA and state reguiations, shall not be eligible for homebound
placements pursuant to this reguiation, and special education funds shall not be used
to fund homebeund placements for such children.

(t) The IEP team shall consider a medical homebound placement only upon certification by

a licensed doctor of medicine or osteopathy that a child with a disability needs a
homebound placement, is expected to be absent from school due to a physical or
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mental condition for af least (10} consecutive school days and that the child canreceive
insfruction in a homebound placement without endangering the health of personnel
providing it.

{3) Use of Homebound Placement.

(a) All homebound placements shall be temporary. Homebound placements shall not
exceed thirty (30) school days duration. The |EP shall contain a goal of returning the
child to a less restrictive environment within the school year, unless there is a medical
necessity that requires extended homebound instruction, in which case additional
homebound placements of thirty (30) school days or less may be instituted.

{b}  An IEP containing a homebound placement shall be reviewed at intervals of thirty (30)
school days by the child’s IEP team to ensure appropriateness of the provision of
instruction and appropriateness of continuing the homebound placement.

{c) Where behavioral and/or disciplinary issues cannot be safely addressed in any other
educationali sefting, the |lEP team may consider a homebound placement. Such changes
in placement may be instituted strictly on an emergency basis and for a temporary period
of time not to exceed thirty (30) school days to determine how {o best address the child's
needs. The IEP team must document that a homebound placement is necessary,
temporary and consistent with requirements for the provision of a free appropriate public
education.

{d} The frequency and duration of instruction necessary to provide a free appropriate public
education (FAPE) during a homebound placement will be determined by the IEP team.

(e) IDEA Part B funds may be expended only for instruction in homebound placements of
children with disabilities who are eligible for special education pursuant to |IDEA and
state regulations.

Authority: T.C.A §§ 49-10-101 and 49-10-701. Administrative History: Original rufe filed June 19,
2001, effective September 2, 2001. Repeal and new rule filed Novernber 30, 2007; effective February 13,
2008.

0520-01-09-.08- STATE ADVISORY PANEL.

The state has established an advisory council on the education of children with disabilities for special
education as provided by Tenn. Code Ann. § 49-10-105. The Governor appoints advisory council members.

Authority: T.C.A §§ 49-10-105. Administrative History: Original rule filed June 19, 2001, effective
September 2, 2001. Amendment filed August 30, 2004, effective December 29, 2004. Amendment- filed
September 6, 2007; effective January 28, 2008. Repeal and new rule filed November 30, 2007 ;- effective
February 13, 2008.

0520-01-09-.09- LOGCAL-EDUCATION-AGENCYLEA ELIGIBILITY.

{1) Eachlecallocal Eeducation ageney-Agency (LEA) shall demonsirate to the satisfaction of the
state-State department-Department of educationEducation that it does the following:

{a) Identifies, locates, and evaluates all children who are suspected of having disabilities,
including children attending non-public schools, regardless of the severity of their
disabilities, and who may be in need of special education and related services. These
services may be provided to children with disabilities under early transition agreements
who are not yet three (3) years of age. If the child's birthday falls during the summer
months, the IEP feam will determine when special education services begin but nolater
than the beginning of the next school year.
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(b)

(©

(e}

(9)

Makes available a free appropriate public education to all children with disabilities, ages
three (3) through the school year in which they reach age twenty-two (22), including
children with disabilities who have been suspended or expelled for more than ten (10)
school days in a school year.

Includes children with disabilities in state and district-wide assessments, with
appropriate accommodations and modifications where necessary, or in alternate
assessments. The type of assessment must be determined by the |IEP team consistent
with the state guidelines for participation of students with disabilities in state/district wide
assessments.

Ensures that children with disabilities participating in early intervention programs shall
experience a smooth and effective transition to preschool programs and, that by the
third (3rd) birthday, an IEP has been developed and implemented for the child. The logal

} L.EA shall participate in the transition planning meeting not fess than
ninety (90} days prior to the third (3rd) birthday of a child who may be a child with a
disability.

Ensures that children with disabilities who are enrolled in private schools or facilities by
the lesal-education-agencyLEA are provided special education and related services,
in accordance with the IEP, at no cost o them or to their parents.

Ensures that children with disabilities who are enrolled in private schools by their
parents have an opportunity for special education services and that the amount spent {o
provide those services is a propoitionate amount of the federal funds made available to
the district. No unilaterally placed private school child with a disability has an individual
entittement to receive some or all of the special education and related services that the
child would receive if enrolled in a public school.

Establishes and has in effect policies, procedures, and programs that are consistent
with 0520-01-09 for implementing the provision of special education and related
services. Ensures compliance with applicable state and federal regulations including,
but not limited to:

1. Free appropriate public education;

2. Child Find procedures;

3. . Evaluation/reevaluation and determination of eligibility procedures;

4, IEPAFSP procedures;

5. Confidentiality procedures;

6. Private school services procedures;

7. Goals for performance of children with disabilities through school improvement

planning;

8. Inclusion of children with disabilities in state and district-wide assessment
programs with appropriate accommodations and medifications and the reporting
of assessment data;

9, Interagency agreements to ensure FAPE for all children;

10.  Maintenance of effort.
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(h) Supplements the provision of special education funds but does not commingle or
supplant the provision of special education funding.

i Anpualy-publisizesPublicizes  annual information regarding its special education
programs and services and child find activities.

(i}  Ensures that special education professionals and paraprofessionals are provided
professional development collaboratively with general education personnel.

(k) Ensures that school administrators have professional development, training and the
resources fo establish challenging expectations and provide access to the general
education curriculum in the regular classroom to the maximum extent possible for ail
children including those eligible for special education.

{h Submits to the State Department of Education state—departiment of education—a

comprehensive application annually on or before July 1 with program narratives and
assurances for the provision of special education and related services including, but
not limited to, the following:

1. A census of children with disabilities showing the total number and distribution of
children within its jurisdiction who are provided special fransportation;

2. An inventory of the personnel who provide instruction and other services to
children with disabilities and a listing of facilities;

3. A description of the extent to which state department of education standards
governing special education services will be met including a goal of providing full
educational opportunity to all children with disabilities;

4, An assurance that IDEA funds will be used o supplement and not fo supplant
state and local funds and will be expended only for the excess cost of providing
special education and related services to children with disabilities;

5. An assurance that to the maximum extent appropriate, children with disabilities,
including children in public and private facilities, are educated with children without
disabilities. Special classes, separate schooling or other removal of children with
disabilities from the general educational environment occurs only if the nature or
severity of the disability is such that education in the general education classes

. with the use of supplementary aids and services cannot be achieved
satisfactorily;

6. An assurance that a continuum of alternative placements and related services are
available to meet the needs of children with disabilities;

7. A detailed budget and end of the year report of expenditures of all funds available
to provide special education and related services is provided, and

8. An assurance that a free appropriate public education is available to all children
with disabilities from age three (3) through the school year in which the student
reaches twenty-two (22) vears of age, including children who have been
suspended or expelied for more than ten (10) school days in a school year.

{2)  Specific funding requirements:
(@)  For the purpose of entitlement to academic program funds from the Basic Education

Program (BEP), children with disabilities shall be counted in the same manner as
children without disabilities. To supplement the academic program funds earned and
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(b)

{f)

paid from the BEP, special education funds from the BEP shall be paid to local education
agencies for the purpose of providing special education and related services to children
with disabilities.

Special education funds from the BEP shall be allocated to each lecal-education
agensyLEA in an amount to be.determined by applying the prescribed formula to the
number of children with disabilities identified and served during the preceding school
year. ‘

The lesal-education-agencyLEA complies with maintenance of effort if it budgets at least
the same total or per-capita amount from the combination of state and local funds as
the local-edusation-agencyLEA spent for that purpose from the prior year. The lecal
education-ageneyLEA may reduce the level of expenditures below the level for the
proceadingpreceding year if the reduction is attributable to the following:

1. The voluntary departure, by retirement or otherwise, or departure for just cause,
of special education or related services personnel, who are replaced by qualified,
lower salaried staff;

2. A decrease in the enroliment of children with disabilities;

3. The termination of the obligation of the agency, consistent with this part, to
provide a program of special education to a particular child with a disability thatis
an exceptionally costly program, as determined by the state department of
education, because the child:

(i)  Has left the jurisdiction of the agencyAgency;

(iy Hasreached the age at which the obiigation of the ageasy-Agency to provide
FAPE to the child has terminated; or

{iiy  No longer needs the program of special education.
4, The termination of costly expenditures for long-term high cost purchases.

Each lecaleducationagencyLEA shall establish appropriate policies and procedures for
the administration of IDEA and preschool funds and shall maintain appropriate records
and reports to be used in planning and evaluating special education programs and
services. The State Department of Education division-shall notify each losal-edusation
agsheyLEA of its allocation of federal funds annually.

Two (2) or more local education agencies may submit a consolfidated annual
comprehensive plan, with the approval of the State Department of Educationdivision,
under the conditions of federal law:

1. Those participating in a consclidated plan will be jointly responsible for
implementing a free appropriate public education program in the participating loeal

education-agensyLEA, and

2, The consolidated plan must designate one {1) of the local education agencies as
the fiscal agent for the plan.

Local education agencies shali use IDEA funds for the excess costs of providing special
education and related services fo children with disabilities. IDEA funds received by the
losal-edusation-agency.EA must not be commingled with state funds.

Local education agencies must maintain records that demonsirate compliance with the
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excess cost, non-suppianting, and comparability requirements for at least three (3)
years after completion of the project described in the application.

(h) For children with disabilities unilaterally placed in private schools, the same
proportionate amount that is spent on public school children with disabilities from IDEA
and preschool granis is allocated for the number of private school children with
disabilities within the localeducation-agencyl.LEA's jurisdiction. The preceding December
1 census count is used in calculating private and public school ratios to determine the
proportionate amount.

(3) The curriculum adopted by the state-Slate beard Board of edusation-Education shall serve as
the basis for developing educational programs. Each local-education—agencyLEA must
provide a variety of services, interventions and programs to meet the educational needs of all
students inciuding the needs of children with disabilities.

(@)  Alternative programs must be provided when appropriate educational goals cannot be
met in the general education program.

(b)  School improvement plans must include a continuum of educational services, programs
and interventions to address the educational needs of all students, including the needs
of children with disabilities.

(¢) As a component of child find activities, general education programs within each fecal
education-agensyLEA have specific responsibilities that include the following;

1.  Systematic screening of all children in specific grade levels residing within its
jurisdiction;

2, Reviewing the educational performance of children who are high risk;
3. Providing interventions and documentation prior to referral for special education

evaluation. These intervention strategies should be implemented in the general
education program.

(d) The State Department of Education state department-ef-education shall make available
fo the public reports on assessments of all children with the same frequency and in the
same detail as it reports on the assessment of children without disabilities to include:

1. The number of children with disabilities participating in:
)] Regulaf assessments; and
(i  Alternate assessments.
2. Reports to the public must include:
(i}  The performance results of children with disabilities if doing so would be
statistically sound and would not result in the disclosure of performance

results identifiable to individual children;

{iiy  Aggregated data that include the performance of children with disabilities
together with all other children; and

(i} Disaggregated data on the performance of children with disabilities.

(4) Each local-education—agensyLEA shall maintain an accurate record of all children with
disabilities ages three (3) through the school year a student turns fwenty-two (22) years of age
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who are residing within its jurisdiction. The census shall be taken on December 1 of each year
and at other times as required.

(5) Local education agencies shall evaluate their special education programs and related services
according to evaluative criteria issued by federal and stateautherities.

(6) Monitoring:-

(a) Local education agencies, state agencies and private schools shall be monitored on a
periodic basis by the State Department of Education division-to determine the extent
to which special education and related services are being implemented in the least
restrictive environment and to assure compliance with applicable faws and regulations.

(b}  The state department of education shall provide technical assistance in self-evaluation,
program planning and implementation of any necessary corrective actionplans.

Authority: T.CA. §§ 49-10-101 and 48-10-701. Administrative History: Original rule filed June 19,
2001; effective September 2, 2001. Amendment filed August 30, 2004; effective December 29, 2004.
Repeal and new rule filed November 30, 2007; effective February 13, 2008.

0520-01-09-.10- REPEALED.

Authority: T.CA. §§ 49-10-101 and 48-10-701. Administrative History: Original rule filed June 19,
2001, effective September 2, 2001. Amendment filed August 30, 2004, effective December 29, 2004.
Repeal and new rule filed November 30, 2007; effective February 13, 2008. Amendment filed August 13,
2010 to be effective January 29, 2011; rule was withdrawn by the State Board of Education on October
15, 2010. Repeal filed August 28, 2013; effective January 29, 2014.

0520-01-09-,11- EVALUATION PROCEDURES.

Guidelines and standards will be established for determining program eligibility criteria, evaluation
procedures, and evaluation participants. Revisions to the eligibllity criteria must be recommended by a
task force within the disability category. Upon recommendations from the Advisory Council for the
Education of Students with Disabilities, the assistant commissioner for special education will submit the
standards to the State Board of Education for final review and approval.

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rule filed June 19,
2001; effective September 2, 2001. Repeal and new rufe filed November 30, 2007; effective February 13,
2008.

0520-01-08-.12- DEFINITION OF INDIVIDUALIZED EDUCATION PROGRAM (IEP).

Prior to the ninth (9™ grade or age fourteen (14) (or younger, if determined appropriate by the IEP
team), all eligible students with a disabilily will develop an initial four (4)-year plan of focused and purposeful
high school study. The plan will be reviewed annually and amended as necessary and will connect the
student's goals for high school including, the courses and/or fraining and/or skills necessary to meet their
potential after high school. This required plan will include identifying possible transition service needs of
the student under the applicable components of the student's IEP. This plan may be developed through a
process in general education but a copy must be in the studentsstudent’s: |IEP after approval by the |IEP
team.

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rule filed June 19,
2001; effective September 2, 2001, Amendment filed August 30, 2004, effective December 29, 2004.

Repeal and new rule filted November 30, 2007; effective February 13, 2008. Amendment filed October 23,
2013; effective March 31, 2014.

0520-01-09-.13- WHEN IEPS MUST BE IN EFFECT.
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The IEP must be implemented as soon as possible after completion. If agreement was not reached, no
change in the child's IEP or eligibility status will be made for fourteen (14) days, in order to afford a parent
time to request a due process hearing.

Authority: T.CA. §§ 49-10-101 and 49-10-701. _Administrative History: Original rufe fifed June 19,
2001; effective September 2, 2001. Repeal and riew rule filed November 30, 2007; effective February 13,
2008.

0520-01-09-.14- REVIEW AND REVISION OF THE IEP.

Upon written request of any member, the IEP feam shall be convened within ten (10) school days to
review or revise the IEP or consider the child's placement.

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rule filed June 139,
2001, effective September 2, 2001. Amendments filed March 1, 2005, effactive July 29, 2005. Repeal
and new rule filed November 30, 2007; effective February 13, 2008.

0520-01-09-15- PARENT PARTICIPATION.

The local-edusation-agenreyLEA must notify the parents of a child with a disability at least fen (10) days
before an IEP meeting to ensure that a parent will have an opportunity to attend. A meeting conducted
pursuant to 34 C F R. §300.530(e) may be conducted on at least twenty-four (24) hoursnoticeshours' notice
to the parents.

Authority: T.C.A §§ 49-10-101 and 48-10-701. Administrative History: Original rule filed June 18,
2001; effective September 2, 2001. Amendmentis filed March 1, 2005, effective July 29, 2005. —Repeal
and new rule filed November 30, 2007; effective February 13, 2008.

0520-01-09-.16- PRIOR NOTICE BY LOC

SEMCYLEA,

Written notice must be given to the parents of a child suspected o have a disability or a child with a
disability at least ten (10) school days prior to a local-education-agensyl.EA either proposing or refusing
to initiate or change the identification, evaluation, or educational placement of the child or the provision
of FAPE to the child.

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rule filed June 19,
2001; effective September 2, 2001. Amendment filed March 1, 2005; effective July 29, 2005. Repealand
new rule filed November 30, 2007; effective February 13, 2008.

0520-01-09-.17- MEDIATION.

All special education mediations shall be conducted by mediators listed by the Alternative Dispute
Resolution Commission as general civil or family mediators pursuant to Tennessee Supreme Court Rule
31 and empioyed by or contracted by the secrefary of state. The administrative office of the courts shall
provide legal fraining in speciat education law to the mediators who conduct special education mediations.
All parties shall participate in mediation in good faith.

Authority: T.C A. §§ 49-10-101 and 49-10-701. Administrative History: Original rule filed November 30,
2007; effective February 13,2008.

0520-01-09-.18- IMPARTIAL DUE PROCESS HEARING.

(1)  Special education due process cases shall be heard by administrative law judges employed
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(2)

(4)

by the secretary of state. Administrative law judges shall have jurisdiction to hear complaints

arising under the Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400, et seq., as
from time to time amended, and Rules of the State Board of Education. The administrative
office of the courts shall provide legal training in special education law to the administrative
law judges assigned to hear special education due process cases sufficient to comport with the
requirements of 20 U.S.C. § 1415, as from time fo time amended.

When a hearing is requested, the director of scheools shall immediately contact the Division of
Special Education.

The local-education-agensyLEA shall be responsible for providing an appropriate meeting
place, a stenographic record of the hearing and a typed transcript of the hearing
proceedings, and shall bear the administrative costs of the hearing, with the exception of
the services of the hearing officer.

Expenses for the services of a court reporter, the original copy of the transcript for the hearing
officer and one copy for the parents will be reimbursed upen submission of appropriate
documentation to the Division of Special Education.

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rule filed November 30,
2007, effective February 13,2008.

0526-01-09-.19- CIVIL ACTION.

Any party aggrieved by the findings and decision of an impartial due process hearing has the right to bring
a civil action with respect to the complaint presented. The action may be brought in any state court of
competent jurisdiction in accordance with Tenn, Code Ann. § 4-5-322 and Tenn. Code Ann. § 49-10-601
or in a district court of the United States without regard to the amount in controversy.

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rufe filed November 30,
2007, effective February 13, 2008.

0520-01-09-.20- SURROGATE PARENTS.

(1

2

3)

Each lecal-education—agencyLEA shall have written policies and procedures for the
recruitment, training and appointment of surrogate parents.

Each local-education-agensyL.EA shall appoint a surrogate parent to represent the child in
all matters relating to the identification, assessment, educational piacement, and the provision
of a free appropriate public education, including meetings concerning the individualized
education program, and any mediation and due process hearings pertaining to the child when
it determines that:

(a}  No parent can be identified,

(b) Itis unable to locate a biological parent or legal guardian by calls, visits and by sending
a letter by certified mail (return receipt requested) to the last known address of the
biological parent or the guardian and allowing thirty (30) days for a response of the
intention to appoint a surrogate parent;

(c) Ifthe child is a ward of the State (including a ward of the court or a state agency); or

(dy  The educational rights of the parents_ar quardians regarding participation in the student’s
education have been terminated ortransferred.

If the health or safety of the child or other persons would be endangered by defaying the
change in placement, due fo the unavailability of a surrogate, the change in_the
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(4)

(%)

(6)

educational placement may be made sooner, but without prejudice to any rights that

the child and parent may have.

The surrogate parent shall continue to represent the child until one (1) of the following occurs:

(a}

(b)

(©

(d)

()

The child is determined by the,IEP team no longer to-be eligible for, or in need of
special education or related services, except when termination from such programs is
being contested;

The parenparent or_guardiant, who was previously unknown, or whose whereabouts
were previously unknown, becomes known;

The legal guardianship of the child is transferred to a person who is able to fulfill the
role of the parent;

The iocaleducationagencyLEA determines that the appointed surrogate parent no
longer adequately represents the child;

The child attains eighteen (18) years of age.

Criteria for selection of surrogate parents.

(a)

A person selected as a surrogate parent may not be an employee of the state education
agency, the local-education-ageneyLEA, or any other agency that is involved in the
education or care of the child.

1. A person is not considered to be an employee of the lesal-edusation
agensyLEA solely because he or she is paid by the lecateduscation-agensyLEA
to serve as a surrogate parent.

2. Anpersonis not considered to be an employee of the State solely because he or
she is paid by the State to serve as a fosterparent.

A public agency may select a surrogate parent fo represent the child for educational
purposes. The selected person may be an employee of a nonpublic agency that only
provides non-educational care for the child provided they are able to meet-themest the
standards and perform the responsibilities of a surrogate parent.

Foster parents, selected by a state agency as the custodian for a child, who have hada
foster child_or children with disabilities for less than one (1) calendar year, may be
appointed by a lesal-education—agensyLEA to serve as surrogate parents for their
foster child or children and may represent the child for educational purposes, provided
that they perform the responsibilities of a surrogate parent. Foster parents selected by
a state agency as the custodian for a child, who have had a foster child or children
with disabilities for one (1) calendar year or more may act as a parent for their foster child
if they meet the definition of a parent.

Responsibiiities of a surrogate parent.

(@

(b)

{©

A surrogate parent must have no interest that would conflict with the interests of the
child to be represented;

A surrcgate parent must have knowledge and skilis that ensure adequate
representation of the child, inciuding a functional understanding of the educational rights
of children with disabilities;

A surrogate parent must participate in whatever training progrém might be offered fo
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enstre that they will have knowledge and skills to provide adequate representation of
the child;

(d} A surrogate parent must represent the child throughout the special education decision
making process of identification, evaluation, program development, initial placement,
review of placement, and reevaluation, as approptriate;

{e} Asurrogate parent must be écquainted with the child and his or her educational needs;

{fi  Asurrogate parent must attempt to ascertain the child’s educational needs and concerns;

(@) A surrogate parent must respect the confidentiality of all records and information;

(h) A surrogate parent must become familiar with the assistance provided by other human
service agencies in the community that affects the child or that might be helpful
resources; and

(y A surrogate parent must monitor the child's educational program and placement.

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rule filed November 30,
2007, effective February 13, 2008.

05206-01-09-.21- TRANSFER OF PARENTAL RIGHTS AT AGE OF MAJORITY.

The procedure for determining whether a child with a disability who has attained eighteen (18) years of
age is competent to make educational decisions is provided at Tenn. Code Ann. §34-1-101 ef seq. and
§34-3-101 et seq. Unless the child has been adjudicated incompetent, all rights vest in the child whenthe
child attains eighteen (18} years of age.

Authority: T.C.A. §§ 48-10-101 and 49-10-701. Administrative History: Original rule filed- November 30,
2007, effective Februaty 13, 2008. '

0520-01-09-.22- AMENDMENT OF RECORDS AT PARENT’S REQUEST.

The local-education-ageneyLEA, upon receiving a request from a parent pursuant to 34 C.F.R. §300.618,
shall decide, within fen (10) school days of ifs receipt of the request, whether to amend the information
as requested. ‘

Authority: T.C.A. §§ 49-10-101 and 49-10-701. Administrative History: Original rufe filed- November 30,
2007, effective Februaty 13, 2008.

0520-01-09-.23 ISOLATION AND RESTRAINT FOR STUDENTS RECEIVING SPECIAL EDUCATION
SERVICES.

(1) Definitions.

(a) “Extended isolation” means isolation which lasts longer than one (1) minute per year of
the student’s age or isolation which lasts longer than the time provided in the child’s
individualized education program (IEP).

{b) “Extended restraint” means a physical holding restraint lasting longer than five (5)
minutes or a_physical holding restraint which lasts longer than the time provided in
the child’s 1EP.

{c) "Noxious substance” means a substance released in proximity to the student’s face or
sensitive area of the body for the purpose of limiting a student’s freedom of movement
or action, including but not limited to Mace and cther defense sprays.
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2

(3)

Local education agencies are authorized {o develop and implement training programs that
include:

{a) Use of positive behavioral interventions and supports;

(b)  Nonviolent crisis prevention and de-escalation:

{c) Safe administration of isolation and restraint; and

(d) Documentation and reporting requirements.

Local education agencies are authorized to determine an appropriate level of training
commensurate with the job descriptions and responsibilities of school personnel,

Local education agencies shall develop policies and procedures governing:

{a) Personnel authorized to use isolation and restraint;

{b) Training requirements; and

{¢} Incident reporting procedures.

Only the principal, or the principal's designee, may authorize the use of isolation or restraint.
When the use of restraint or isolation is proposed at an IEP meeting, parents/guardians shall
be advised of the provisions of T.C.A. § 49-10-1301, &t seq,, this rule and the IDEA procedural

safeguards.

An IEP meeting convened pursuant o T.C.A. § 49-10-1304 may be conducted on at least
twenty-four (24) hewrs—nstisehours' netice to the parents/quardian/surrogate parent.

State agencies providing educational services within a residential therapeutic setting to
children in their legal and physical custody shall develop and adhere to isolation and restraint
policies in such educational settings which conform to the TDMHDD (Tennessee Department
of Mental Health and Developmental Disabilities) state standards as applicable and at least
one (1) of the following national standards: ACA (American Correctional Association), COA
{Council on Accreditation), CMS (Centers for Medicare & Medicaid Services), JCAHO (Joint
Commission for Accreditation of Healthcare Organizations), CARF (Commission on
Accreditation of Rehabilitation Facilities), as they apply in the educational environment.
Development of, and adherence to, such policies shall be overseen by a licensed qualified
physician or licensed doctoral level psychologist.

Reports.

School personnel who must isolate or restrain a student shall report the incident to the school
principal or the principal's designee. The Department of Education shall develop a report form,
which shall be used by school personnel when reporting isolation or restraint to the school
principal or the principal's designee.

{a}  The report form must include the following information:

1. Student's name, age and disability,

2 Student's school and grade level;
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10.

11.

12.

13.

14.

15,

16.

b N
Date, time and location of the iseclation or restraint;

Length of time student was isolated or restrained;

Names, job titles and signatures of the personnel who administered the isolation
or restraint; -

Whether the personnel who administered the isolation or restraint were certified
for completing a behavior intervention training program;

Names and job titles of other personnel who observed or withessed the isolation
or restraint;

Name of the principal or designee who was notified following the isolation or
restraint and time of notification;

Description of the antecedents that immediately preceded the use of isclation or
restraint and the specific behavior being addressed;

A certification that any space used for isolation is at least forty {40) square feet;

A certification that school personnel are in continuous direct visual contact at all
times with a student who is isolated;

How the isolation or restraint ended, including the student’'s demeanor at the
cessation of the isolation or restraint;

Physical injury or death to the student, school personnel orboth during the isolation
or restraint;

Medical care provided to the student, school personnel orboth_during the isolation
or restraint;

Description of property damage, if relevant; and

Date, time and method of parent notification.

{b) A copy of the report form must be provided to the lesal-edusation-agencyLEA's director
of special education who shall determine whether an Individualized Education Program
{IEP) Team meeting must be convened pursuant to T.C.A. §49-10-1304.

Authority: T.C.A. §§ 49-10-1306. Administrative History: Original rule filed Ocfober 20, 2009; effective
January 18, 2010. Amendments filed March 21, 2012; effective August 29, 2012.
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:
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Cook
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I certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the _ Tennessee State Board of Education  {board/commission/ cther authority) on 05/24/2017

(mm/dd/fyyyy), and is in compliance with the provisions of T.C A, § 4-5-222.

| further certify the following:

08/09/2016

Notice of Rulemaking Hearing filed with the Department of State on:
09/23/2016

Rulemaking Hearing(s) Conducted on: (add more dates).
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State Board of Education Rules AN
Chapter 0520-01-08 — Special educatlon 0 and Services
Rules 0520-01-09-.01, .02, .03, .05, .06, .08,%12, .15, .16, .18, .20, .22, .23

All rutemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
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Herbert H. SI#t&ry IlI
Altorney General and Reporter
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/

Date
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

State Board of Education

l.eave for Teachers / Fiscal Accountability
Standards / Approval Qf Textbooks

Tennessee Code Annotated, Section 49-5-108
provides "the state board of education is
authorized, empowered and directed to set up rules
and regulations governing the issuance of licenses
for supervisors, principals and public school
teachers.”

Tennessee Code Annotated, Section 49-1-210
provides "[tThe commissioner shall recommend
standards of fiscal accountability and soundness for
local school systems to the state board of
education, and the state board shall promulgate
rules based on these standards to be used in
evaluating the fiscal operations of local school
systems."

November 9, 2017 through June 30, 2018
None

The revisions to 0520-01-02-.04 remove the current
reference to career ladder evaluator professional
leave in the Leave for Teachers Rule. Tennessee
repealed the Career Ladder program in 2013 and
career ladder evaluators referenced in the rule are
no tonger utilized. As such, this reference is
obsolete and recommended for repeal. Repeal of
this portion of the rule will help ensure State Board
rules and regulations are current and relevant for
LEAs.

The revisions to 0520-01-02-.13 remove an
outdated provision on the Tennessee Education
Network (TEN) in the Fiscal Accountability
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Standards rule. The department no longer utilizes
TEN but instead manages student information
using Education Information System (EIS). EIS
manages enroliment, membership, and attendance
but does not have a financial management
application as outlined in the Fiscal Accountability
Standards rule. As such, the specific provisions
related to TEN are obsolete and recommended for
repeal. Repeal of this portion of the rule will help
ensure State Board rules and regulations are
current and relevant for LEAs.

0520-01-02-.15 is repealed as this rule is now

covered by State Board rule 0520-05-01, Policies of
the Tennessee State Textbook Commission.
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Regulatory Flexibility Addendum
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)}(3) and T.C A. § 4-5-202(a)}, all agencies shall conduct a review of whether a proposed rule or rule

affects small businesses.

Not Appilicable
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed lo be promulgated shali state in a simple
declarative sentence, without additional comments on the merits of the pelicy of the rules or regulation, whether
the rule or regulation may have a projected impact on lecal governments.” (See Public Chapter Number 1070
(hitp://state.in.us/sos/acts/108/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

o

These rules will have no impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

{A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule; D

The revisions to 0520-01-02-.04 remove the current reference to career ladder evaluaior professional leave in
the Leave for Teachers Rule. Tennessee repealed the Career Ladder program in 2013 and career ladder
evaluators referenced in the rule are no longer utilized. As such, this reference is obsolete and recommended
for repeal. Repeal of this portion of the rule will help ensure State Board rules and reguiations are current and
relevant for LEAs.

The revisions to 0520-01-02-.13 removes an outdated provision on the Tennessee Education Network (TEN) in
the Fiscal Accountability Standards rule. The department neo longer utilizes TEN but insiead manages student
information using Education Information System (EIS). EIS manages enrollment, membership, and alttendance
but does not have a financial management application as outlined in the Fiscal Accountability Standards rule. As
such, the specific provisions related to TEN are obsolete and recommended for repeal. Repeal of this portion of
the will help ensure State Board rules and regulations are current and relevant for LEAs.

0520-01-02-.15 is repealed as this rule is now covered by State Board rule 0520-05-01, Policies of the
Tennesses State Textbook Commission.

(B) A citation to and brief description of any federal law or regulation or any state law or reguiation mandating
promulgation of such ruie or establishing guidelines relevant thereto;

T.C.A. § 49-5-108 provides “the state board of education is authorized, empowered and directed to set up
rules and regutations governing the issuance of licenses for supervisors, principals and public school teachers.”

T.CA. § 49-1-210 provies “[tlhe commissioner shall recommend standards of fiscal accountahility and
soundness for local school systems to the state board of education, and the state board shall promulgate rules
based on these standards to be used in evaluating the fiscal operations of local school systems.”

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

This rule is likely to affect educators and LEAs who have neither urged acceptance or rejection of this rule. The
State Board urges acceptance of this rule.

{D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| N/A

{E) An estimate of the probabie increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasecning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than tweo
percent (2%) of the agency's annual budget or five hundred thousand dollars (3500,000), whichever is less;

[ This rule will not impact state and local government revenues orngxpenditures_ W]

{F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;
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Elizabeth Taylor
Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@tn.gov

(G) identification of the appropriate agency representative or representatives who will expiain the rule at a
scheduled meeting of the committees;

Elizabeth Taylor
Elizabeth. Taylor@tn.qov

Nathan James
Nathan.James@in.qov

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the commitiees; and

Elizabeth Taylor

13t Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
(615)-253-5707
Elizabeth.Taylor@in.qgov

Nathan James
Nathan.James@itn.qov.

1st Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
(615)-532-3528

{1} Any additional information relevant to the rule proposed for continuation that the committee requests.

N/A
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RULES
OF
THE TENNESSEE DEPARTMENT OF
EDUCATION
THE STATE BOARD OF EDUCATION

CHAPTER 0520-01-02
ADMINISTRATIVE RULES AND REGULATIONS

0520-01-02-.04 LEAVE FOR TEACHERS.

(1)

()

(3)

The term "teacher” shall mean any person employed by a local board of education in g position
which requires a license issued by the State Department of Education. The term "teacher”
shall not apply to a substitute teacher.

Sick Leave. "Sick leave" shall mean leave of absence because of illness of a teacher from
natural causes or accident, quarantine, or iflness or death of a member of the immediate family
of a teacher, including the teacher's wife or husband, parents, graﬂdparents children,
grandchildren, brothers, sisters, mother-in-law, father—m iaw, daughter-in-law, son-in-law,
prother-in-law-law, and sisier-in-%@mmu pon written request of the teacher accompanied
by a statement from her physician verifying pregnancy, any teacher who goes on maternity
leave shall be allowed to use all or a portion of her accumulated sick leave for maternity leave
purposes during the period of her physical disability only, as determined by a physician.

Personal and Professional Leave. A teacher may take two_(2) days of personal and
professicnal leave per school year in accordance with policies of the local board of education.

{1 —CareerLadder-Evaluater-Professionat- Leave-

{a}—keave-may-be-granted-by a-local school-syste mmt&eem#ieatedfempleyé%eendﬁet
evaluations-in-the CareerLaddercartification-process;-pursuanttotaw:

(b)—Suecheave—shaH notbe- G@nstruedieiepfeﬁenwmghtS—beneﬂts or-credits-earned-under
the-local-beard-of edusation—

- {ey—CGareerLaddereva luaters shall be under the sul pervision-of-the Career Ladder Division;

State Depardment of Education-Nething-in-thisrule shall be construed-fe—reguirethe

State-Depariment-of-Education-to-compensate-local-boards-of-education-for-teachers
emplewd—ae—subsu%utes—femeacﬁq%en%h@a;eep—l:adder evaluator-professional

{5)(4) Personal Injury Leave.

(a8} When a school system determines that a teacher's absence from assigned duties was
required as a result of personal physical injuries caused by a physical assault or other
viclent criminal act commitied against the teacher while on duty, the school system shall
grant personal injury leave for those days of absence.

(b) Each local school system shall develop policies and procedures for determining
eligibility for and implementing perscnal injury leave consistent with these rules. The
policies and procedures may include provisions such as timely notification of the incident
and injuries sustained, a reguirement that medical attention be sought immediately,
submission of a doctor's statement verifying the nature, extent and duration of the
disability, option by the school system of a third party opinion, and guidelines for a
process to make periodic redetermlnatlons of eligibility if the absence exceeds a given
time frame.
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ADMINISTRATIVE RULES AND REGULATIONS CHAPTER 0520-01-02

{Rule 0520-01-02-.03, continued)

{cy  Nothing in Rule 0520-01-02-.04{45} shall preclude a teacher at his or her option from
directing that an absence which would otherwise qualify for personal injury leave under
paragraph five-four (84) be charged to accumulated sick leave or personal leave instead
of personal injury leave. .

{8)(5) Substitute teachers are those persons employed to replace teachers on sick, professicnal, or
perscnal leave or to fill temporary vacancies (this exists until a licensed teacher is available
and employed). Substitutes are employed and paid in the following manner:

{a) A person without a teacher’s license or permit may serve as a substitute for the first 20
consecutive days of absence of a regular teacher on approved leave.

(b) After 20 consecutive days of approved leave, a person serving as the substitute must
be licensed and hold the appropriate endorsement for the assignment or must be a
retired teacher and have held the appropriate endorsement.

{c}  After the regular teacher's accumulated leave is exhausted, the replacement teacher
must be licensed and hold the appropriaie endorsement for the assignment or be a
retired teacher and have held the appropriate endorsement and must be paid based on
the replacement teacher's training and experience record in accordance with the state
and local salary schedules.

£73(6) The total accumulated sick leave shall mean the total number of sick ieave days which have
been earned but not yet used. A teacher in need of sick leave shall be allowed to use unearned
sick leave up to the amount of days which such teacher may accumulate duringthe remainder
of the current schoo! year.

{8)7) Each local board of education shall participate in the state leave program. Local boards of
education shall provide the required local contribution from public school funds for paymentof
substitute teachers. Teachers shall not pay any part of the state required local contribution.

Authority: T.C.A. §§ 49-1-302; 49-3-312 and 49-5-701 et seq, Seclion 27 of Chapter 535 of the PublicActs
of 1992, Administrative History: Original rule cetlified June 10, 1874. Amendment filed June 10, 1974;
effective July 10, 1974. Amendment filed June 30, 1975 effective July 30, 1975. Amendment filed

July 15, 1976; effective August 16, 1976. Amendment fifed February 28, 1978; effective March 30, 1978.
Amerdment filed January 8, 1979, effective February 23, 1979, Amendment and new rule fited October5,
1879; effective January 8§ 1980. Amendment filed November 13, 1981, effective March 16, 1982.
Amendment filed June 4, 1982; effective September 30, 1982. Amendment filed August 17, 1983; effective
November 14, 1983. Amendment filed August 20, 1984, effective November 13, 1984, Amendment filed
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RULES
OF
THE TENNESSEE DEPARTMENT OF EDUCATION
THE STATE BOARD OF EDUCATION

CHAPTER 0520-01-02 ADMINISTRATIVE RULES ANDREGULATIONS

0520-01-02-13 FISCAL ACCOUNTABILITY STANDARDS.

{1

Data Collection

(a)

The Commissioner of Education shall prescribe a system of school fiscal accounting for all
scheool systems which ensures that the expenditure of funds is properly accounted for and
safequarded in accordance with current law and State Board of Education rules,
regulations, and minimum standards. The Commissioner shall require such reports from
school systems as are required by federal or state law, State Board of Education rules, or
as are otherwise necessary for ensuring fiscal accountability standards.

To ensure proper financial reporting of revenue and expenditures for all public school
purposes, the system of school fiscal accounting shall include a standard chart of accounts
and audit procedures. The standard chart of accounts shall be the basis for the Annual
Public School Budget Document, which shall contain the account codes necessary to
ensure the capability for meaningful comparisons of school systems.- At a minimum, the
Budget Document shall include separate account codes for all classroom and non-
classroom components of the Basic Education Program (BEP), or for accounts which may
be compiled into BEP components, and sufficient revenue account codes to differentiate
between federal, state and local revenue.

The report of actual expenditures shall be the Annual Pubiic School Financial Report and
shall include sufficient information to allow a system by system comparison of budgeted
and actual expenditures for BEP funding within the classroom and non-classroom areas.
The Financial Report shall, at a minimum, contain account codes identifiable as BEP
program components, or accounts which may be compiled into BEP components, and shall
differentiate between federal, state and local revenue when reporting actual revenue for
the prior year and estimated revenue for budget purposes.

d—When—implemented —the—student - management-information—system—application—of-the

{e}_;"

IennesseeuEdueaheﬂ—NeM@Fk—FFEM—shaH—p;deens;stem-—and—aeemate—ﬂudent
information-required-for-the-distribution-of funds-and-for evaluating-the-effectiveness-of the
BEPR and-other prograri-objestives—Among-other itemsthe TEN-student-management
system—sha#—p#ewd&ne@nmllmen%membepsﬁw@aﬁendanee—by—g rade-and-prograim:

The TEN shall-alsoreport the-grade-and-program-of cach-studentin-statecustody-and-the
durationofsuchcustody-

-Fhe-financial-management-application-ef-the- 1 EN-shall-provideconsistent-and-accurate
financiakinformationmaintainedinaccordance-with-the-chartof ascountsdeveloped-by - the

DeparmentolEducationThe TEN shallalso-provide-the-finapcialdnformationrequired-for
the-State-Beard-of-Educationto-setpoliciestorthe fair and-equitable-distibulion-and-use
of-public-funds-and-to-moniterthe distribution-and-expenditire-of-these funds.

- The—EN-shall-provide—sufficient financial-data—to ascerain -thatall-expenditures—of

(gd)

edusation-funds-are properly-accountediorinasccordance with surrent-lawand-State Board
of Education-rulesregulations—and-minimum-standards—and-to-make-comparisons-on-=a
scheol-and-system-basis-

The Department of Education shall establish procedures for collecting and verifying
average daily memberships for use in determining BEP -allocations. ertillements.--Hhese
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ADMINISTRATIVE RULES AND REGULATIONS CHAPTER 0520-01-02

(Rule 0520-01-02-.03, continued)

(4)

procedures—will-provide-for-coliecting—and-verifying-the first three-menths average-daily
memberships forpurposes-ecidevelopmentotthe Siote-Board ol Education-AnnualbFunding
Needs Report-and budget-informalionderthe Depariment ot Finance-and-Administration;
the-General-Assemblyand-schoolsystems:

Reports & Documents

(a)

(c)

(d)

()

Within thirty (30} days of the beginning of each school year, each schaol system shall
submit to the Commissioner of Education, on a form provided by the Department of
Education, a complete and certified copy of its entire school budget for the current year.

On or before August 1 of each year, each school system shall submit to the Commissioner
a correct and accurate financial report of public school revenues and expenditures for the
scheol year ending on June 30.- The Commissioner of Education shall require such reports
and maintain such documents as will allow a comparison of BEP allocations with actual
expenditures for each school system.

The Commissioner shall provide fo the State Board of Education on or before October 1 of
each year a report of ADM for each school system for the previcus school year.

The Department of Education shall prepare and the State Board of Education shall approve
estimated BEP allocations for each school system no less than 90 days prior to the
beginning of the fiscal year.

Modifications, revisions, or corrections to estimated BEP payments to LEAs will be made
by the Department of Education and approved by the State Board of Education.

Review an_d Verification

(@)

Audit

(a)

The budget submitted by each school system will be reviewed by the Department of
Education to ensure that state funds are not being used to supplant local funds and that
each school system has appropriated funds sufficient to fund its local share of the BEP,

Revenue deri'v:ed from local sources must equal or exceed prior year actual revenues -
excluding capital outlay and debt service, and adjusted for decline in average daily
membership (ADM).

The Department of Education shall verify that BEP funds are being budgeted for eligible
expenses and that BEP funds earned in the classroom components, as defined by the State
Board of Education, are budgeted for use in the classroom.- The Commissioner shall advise

the State Board of Education of afi systems which fail to meet these minimum standards.

Each school system shall provide to the Commissioner of Education or a designated
representative copies of all school system related audit reports, including those made by
governmental or independent public accountants.

The Departrment of Education shall conduct review and follow-up procedures to ensure that
audit exceptions are evaluated and appropriate actions are taken. The Commissioner shall
notify the State Board of Education of any material and significant findings which reflect on
the ability of the LEA to provide a quality education or which indicate that progress toward
satisfactory resolution is not being made.

An Internal Audit Section will be maintained in the Department of Education for the purpose
of testing and evaluating scheol system administrative and accounting controls,
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ADMINISTRATIVE RULES AND REGULATIONS CHAPTER 0520-01-02

{Rule 0520-01-02-.03, continued)

compliance, and financial and program accountability for stale and federally funded
programs, and for compliance with State Board of Education rules, regulations, and
minimum standards.- The Internal Audit Section shall make such full and limited scope
audiis as it deems necessary under the circumstances, and special audits as requested by
responsible government officials.” The audits will be performed in accordance with
standards for the professional practice of internal auditing and with generally accepted
governmental auditing standards.

(b) To provide reasonable assurance that attendance and financiat reports are reliable and
accurate, the Internal Audit Section shall conduct audit procedures for the review and
testing of the attendance accounting system.- The Internal Audit Section shall review such
programs as necessary to provide reasonable assurance that funds are properly accounted
for and safeguarded in accordance with current law, applicable federal standards, and State
Board of Education rules, reguations, and minimum standards.— Audits shalf include
evaluating program objectives, grant performance and accountability to determine that
each LEA has a system in place to ensure compliance with program regulations and
guidelines.

{c) The Commissioner of Education shall be advised of all audits, including a summary of the
scope of the audit, the findings, recommendations, management comments, and
conclusions including a determination as to the adequacy of corrective action planned or
implemented. The State Board of Education, Superintendent, and representatives of the
Comptroller's Office shall be provided copies of all audits conducted.

Authority: T.C.A §§ 49-1-201, 49-1-210 and 49-1-302. Administrative History: OCriginal rule filed
November 3, 1893 effective March 30, 1994. Amendment filed June 30, 1985 effective October 27, 1995.
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RULES
OF
THE TENNESSEE DEPARTMENT OF
EDUCATION THE STATE BOARD OF
EDUCATION

CHAPTER 0520-01-02
ADMINISTRATIVE RULES ANDREGULATIONS

A

0520-01-02-15-ARPROVAL-OF. TEXTBOOKS-
Aflerdanuary—1 1896, -ne-newly—adoplod bound-print-texdbook—shall- be-approved-by-the -State-Board-—of
Education unless-the-publisher has-committedin.wrilinglo-furpish-fothe State Department of Educationthe
American-Fyinting-House for the Blind-oranationatrepositery within 60 davs of receiptefarequest eleclronic

eompuler-lext files fromwhich-applicable Braille versions of-ihe textbock may-be produced.

Authority= T CA§§-49-1-3020a} and 49-6-2202{c)Administrative HistoryOriginal-rule-filed-Jasuan 34
1985 efective May 341895~ Amendment-fled-August 71895~ effective December 29,1885
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“If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Absent Signature

{if required)

No Abstain

Board Member Aye

Chancey
Cook

Edwards
Ferguson

Hartgrove
Johnson

Kim
Rolston

Tucker
Troutt

PP R IX XX

| certify that this is an accurate and complete copy of proposed rules, lawfully promuigated and adopted
by the _ Tennessee State Board of Education = {board/commission/other authority) on __ 01/27/2017
(date as mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222. The Secretary of
State is hereby instructed that, in the absence of a petition for proposed rules being filed under the
conditions set out herein and in the locations described, he is to treat the proposed rules as being placed
on file in his office as rules at the expiration of sixty (60) days of the first day of the month subsequent to
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the filing of the proposed rule with the Secretary of State.
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Date:
Signature:
Name of Officer:

Title of Officer:

Notary Public Signature:

My commission expires on:
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Elizabeth Taylor

2N

General Counsel
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State Board of Education Rules _
Chapter 0520-01-02 — Administrative Rules and Reguiation
Rules 0520-01-02-.04, .13, .15

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant.to the provisions of the Administrative

Procedures Act, Tennessee Code Annotated, Title 4, Chapter 5.
o
4 é/& 7

Herbert Skféty, I
Attorney General and Reporter
ﬁ% 2047
7 Date
Department of State Use Only
Filed with the Department of State on: ﬁf{ i {i’?
Fffective on: Hi f ]

< Tre Hargett

Secretary of State
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