G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: State Board of Education

DIVISION:

SUBJECT: Individual Education Accounts

STATUTORY AUTHORITY: Tennessee Public Chapter Nos. 305 (2017}, 431 (2015},
620 (2015), and 793 (2015). T.C.A. §§ 49-10-140 ef seq.

EFFECTIVE DATES: September 22, 2017 through March 21, 2018

FISCAL IMPACT.: These revisions will not affect state or local expenditures.

STAFF RULE ABSTRACT: These emergency rules effectuate the Individualized

Education Act as required by Public Chapter 431 (2015}
The Act provides options for account holders to choose the
educational opportunities that best meet the individual
needs of the eligible child by giving him or her direct
access to state and local public education funds. These
amendments are to address changes in the Act as
provided in Public Chapter 305 (2017).



Impact on Local Governments

Pursuant io T.C.A. 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple declarative
sentence, without additional comments on the merits of the policy of the ruies or regulation, whether the rule or
regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

Not applicable



Additional Information Required by Joint Government Operations Committee
Al agencies, upeon filing a rule, must also submit the following pursuant to TCA 4-5-226(i)(1).

(A} A brief summary of the rule and a descripticn of all relevant changes in previous regulations effectuated by
such rule;

These rules effectuate the Individualized Education Act as required by Pubilic Chapter 431 (2015). The Act
provides options for account holders to choose the educational opportunities that best meet the individual
needs of the efigible child by giving him or her direct access {o state and local public education funds. These
amendments are to address changes in the Act as provided in Public Chapter 305 (2017)

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Tennessee Public Chapters Nos. 305 (2017), 431 (2015), 620 (2015), and 793 (2015). T.C.A. §§ 49-10-140 et
seq.

(C) ldeniification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Parents of students with disabilities and local school districts are most directly affected by this rule. Feedback
will be gathered at a rulemaking hearing on September 28, 2017.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates o
the rule;

| None |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%} of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is iess;

[ These revisions will not affect state or local expenditures ]

(F) ldentification of the appropriate agency representative or representalives, possessing substantial knowledge
and understanding of the rule;

Elizabeth Taylor
Elizabeth. Taylor@tn.qov

Nathan James
Nathan.James@tn.qov

Elizabeth Fiveash
Elizabeth.Fiveash@tn.qov




{(G) lIdentification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the commitiees;

Elizabeth Taylor
Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@in.gov

Elizabeth Fiveash
Elizabeth.Fiveash@in.qov

Rebecca Wright
Rebecca. E.Wright@in.qov

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Elizabeth Taylor

Elizabeth Taylor@tn.gov

1st Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
(615)-253-5707

Nathan James
Nathan.James@in.gov

1st Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
(615)-532-3528

Elizabeth Fiveash

Elizabeth. Fiveash@tn.qov

9th Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243

615-253-1960

Rebecca Wright
Rebecca.E.Wright@itn.gov

9th Floor, Andrew Johnson Tower
710 James Robertson Parkway

Nashville, TN 37243
(615) 741-4558

() Any additional information relevant to the rule proposed for continuation that the commitiee requests.

| N/A
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Statement of Necessity:

OnMay 5, 2017, Governor Haslam signed into law Pubilic Chapter 305, which made revisions to the Individualized
Education Act. The State Board of Education ("Board”) and the Department of Education ("Department’) are
committed to an ongoing review of the proposed rules based on feedback from stakeholders and members of
the public. As part of that ongoing review, the Department and Board identified clean-up edits to make the rules
consistent with state law in regards fo student eligibility and approved uses of funds and to clarify the appeals
review process and timeline.

Some of the changes in the rutes would impact the decision on some of the forms that parents have been
submitting to participate in the program, thus, the rule will need to be effective as soon as possible in order for
the Department of Education to be able to implement them. This rule governs the educational welfare of some of
the most vulnerable student, thus it the emergency rule is necessary for timely implementation of the statutory
changes.
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0520-01-11-,01 PURPOSE-

The purpose of these rules is to effectuate the Individualized Education Act as required by Publie Ghapter ol G BRI R
4312016).T.C.A, §49-10-1401, ptsg. e e . . . . . i { Formatted: Font: [talic

Authority: T.C.A. §§ 49-1-302, 49-10-1401, el sq.

0520-01-11-.02 DEFINITIONS.

{1} “Account holder” means a parent as defined in subsection (18) of this secticn or a studentwho has v RR :
attained the age of majority who signs the IEA contract, is the-aceount-helder Account Holder for -7 ol
the |EA finds, and is responsible for complying with all of the requirements of the IEA Program. 2 7 o

(2) “Act” means the Individualized Education Act.

(3) “Agreement’ means a document signed by a parent of an participating-eligible student or an eligible
a-participating-student who has attained the age of majority and a designee of the Department,
which qualifies the parent or student who has attained the age of majerity to _participate in_the
Program.

()] 'Standard Application_Form” means a document whereby parenis and paricipating eligible
students may seek to establish an Individualized Education Account (IEA).

5) ~‘Computer hardware_or other technological devices” means computer hardware or technalogical
devices approved by the Department or a licensed treating physician that is used for the student's
educational needs. Computer hardware_and technological devices must meet one {1} of the

following criteria;

(a) Is a required device for communication or for physical access to instruction due to the
adverse impact of the disability for which the student qualifies to receive an IEA, or

)] Allows a student to access instruction or instructional content.



{6)

{7)

)

{10)

(11)

“Criminal background check” at a minimum shall include, but not be Emited to, a check of the
following: Tennessee’'s Sex Offender Registry and the Abuse Registry of the Tennessee
Department of Health. All providers as defined in subsection (23) of this section and employers of
providers must maintain documentation that any perscns providing services fo participating
students has-have undergone a fingerprint based criminal history records check conducted by the
Tennessee Bureay of Investigation (T8I) and forwarded by the TBI to the Federal Bureau of
Investigation for processing pursuant to the National Chiid Protection Act. All participating schools
must maintain documentation that all persons working on schoot grounds when students are
present and/or providing services to students have undergone a fingerprint based criminal history
records check conducted by the Tennessee Bureau of Investigation (TBI) and forwarded by the
TBi to the Federal Bureau of investigation for processing pursuant ta the National Child Protection
Act,

“Department” means the Tennessee Department of Education.

“Educational purpeses” means tuition, fess, and/or required textbooks at a participating schoothe
oom and board

“Educational therapies” means individualized services designed te develop or improve academic
performance through instructional and therapeutic technigues, and provided by therapists that meet
the requiraments set by the Bepariment and the State Board of Education.-

“Eligible postsecondary institution” means a Tennessee public community college, college of
applied technology, or university of the University of Tennessee system or a locally governed state

system erthe-Tennessee Board of Regents system; & Tenressee publis-pestsecondantinstitution,
or an accredited a-private postsecondary institution accredited by one {1) of the following: any
accreditation division of AdvancED (the North Central Association Commission on Accreditation
and Schoo! Improvement {NCA CASI), the Northwest Accreditation Commission {NWAC), and the
Southern Association of Colleges and Schools Council on Accreditation and School Improvement
(SACS CASI), the Middie States Association of Colleges and Schools (MSA), the New England
Association of Schools and Colieges (NEASC), the Western Association of Schools and Colieges
(WASC), or the Council on Occupational Education (COE).

‘Eligible student” means:

{a) A resident of this state with an_aciive lindividualized_eEducation gProgram_{IEP) in
accordance with 34 C F.R § 300 et seq.. § 49-10-102, and regulations of the Siate Board
of Education with one (1) —apy-of the following disabilities as defined by the rules of the
Siate Board of Education 0520-01-09-.02 as the primary of secondary disability in effect at
the time the Department receives the reguest for participation in.-the-pregram the

Programas-desumented-in theirindividualized education-pregram-{{ER)-at-the-time-eftheir | -

application and defined in the-rules-of-the-State-Board of Education-0520-01-09-.02:
1. Autism,

2. Desaf-blindness;




2:3. _ . Developmental delay,
3.4. _Hearing impairments;

5. _____ Intellectual disability;

4.6, Multiple disabihties;

5.7. ___Orthopedic impairments;

6:8,_____Traumalic brain injury; or

-—-Visual impairments:

8.9, Hag-an-1ER -in-effeet-at-the--time -the - Department-recsives-the - requast - for

participatien-in-the-program; and
() Meets at least one {1) of the following reguiremeants:

1.

full_school year imme v _preceding_the school year in which the student
receives an individualized education agoount (IEALIn-a-Terressee-public-sehacl
duting-the-twe-{2)-semesters-immediately-praceding-the-semester-in-which-the
student-receives-an-IEA: For the purposes of these rules, prior-two-{2}--full
semesters-in-enrolimentone_ (1} full_school year means that the student was
counted in_the enrolliment figures for the LEA{s) for_the entire school year as
reported in the state's student information system; thatthe studentwas counted in
the-enreliment-figures for-the-lLocal-Edusation-Ageney-(LEA)- in-menths-twe {2);
three-{3);-six-(6)-and-seven-(7}-for-purposes-of -caleulating-the-basie-education
program-(BER}-funding.

2. Has not previcusly attended a K-12 schoc! in Tennessee, but is currently eligible
to enroll in a kindergarien program in a public schoot in this siate;; Students
meeting this eligibility requirement_shall inform the LEA in which they reside of the
student's intent te enroll in the pregram prior to August 1 of the year in which they
are enrolled in the IEA program; er

3. Has not previously attended a schooi in Tennessee during the o
year twe-t2)-semestars-immediately preceding the,
the student receives an IEA, and moved 1o Tenn than one (1) year, prior
to the date of enroliment in the IEA Prodram;: or is-eligible-te-enroll-in-a-public
scheol-in-this-state-— erWhen-a-student-has-an -astive- 1ER- in-another state - and
moves-to-Tennessee~the-student-shall-register-with--the-LEA-in-which--hefshe
resides-in orderto be-eligible ta participate in-the-lEA-program.-The- LEA-shall-then
requesta copy-ef the students 1ER from-the student s previous-eut-of-state scheel;

28 - a0 active Individualized Education Program {ER)n-aceerdanca with34.-C.R8 . - { Formatted: Highlight |
§-300-et-880+-§-48-10-102-and-regulations of the-State-Bea rd-of Education-with ’ :
one-{1efthe disabililies-pursuant-to-subdivision-(3){(A)-as-the-primanyr-or secerdary




(12)

{13)

{14)

{15)

(16)

{17)

{18)

{19)

{20}

z1;

disability in‘effeckat the tirde the Pepartment igceives e request ferparticipation
inthe-Program:=sr

-.Received an IEA in the previous school year;-oF.

54, liastudenthas aniER priorto enrolling-in-lkindergarten-the-student will-be-eligible
to-receive-an-IEA-without-having-to-attend-a-Tennessee-public-scheoal;-however;
the student would have to-register-with-the-LEA-in-which: they reside for purposes

of caleulating-the-amount-ef IEA-funding-the student would-be-eligible-to-receive-

“Fee for service transportation provider” means a commercial fransportation provider including a
taxi or bus service. it does not include private fransporiation by a parent or participating student in
accordance with the conflict of interest provision in these rules.

“Financial institition” or “private financial management firm” means an institution selected by the
Depariment to administer the individualized education accounts.

“{EA” means a Tennessee individualized education account.

“IEP” means an individualized education program developed by a public school pursuant to the
Indlividuais with Disabilities Education Act at 20 U.S.C, §1400, et seq.

[l

"Local edusatien-Education agensy-Agency (LEA)," "school system," "public school system,” "local
school system,” "school district,” or "local school district” means any county school system, city
school system, special schoo} district, unified school system, metropolitan school sysiem or any
other local public schoot system or school district created or authorized by the general assembly.

“Nonpublic online learning program or course” means online programs or courses that meet the
requirements set by the Department designated-and approved-by-the-Department.

*Parent” means the parent, legal guardian, person who has custody of the child, or person with
caregiving autherity for the child: means-the parenilegal-guardian—personwho-has-eustody ofthe
child-pursuant to-an-order of o-couttof competent jurisdiction, or person with caregiving authority

pursuantto-a-pewerof attorney for care-of-a-minorchild-purstantlo TCA§ Title-34,- Chapter-§;
Part-3:

“Participating school” means a nonpublic school that meets the requirements established in T.C.A.
§ 45-10-1401, et seq. And seeks o enrcll eligible students. the-Act—apd-meeis+elatedrulas:
regulations-policies;-and-procedures-of the-Siate-Board o ion-state-board-ofeducation-apd
the DepartmentParticipating-schools must be-a Category-iy-Hi-er-Hl-nonpublic-school pursuantio
therules sl the State Board of Education Chapler 0620-0402:

"Participating student” means an eligiple student whose parent is participating in ihe-iEA—pFegFam

IEA Pprogram.

“Physician” means a person licensed under T.C.A. § Title 63, Chapter 6§ or TC.A. § ?lt!e 63,
Chapter 9.

10




(22} ~'Program” means the individuatized education account (IEA) program _created in T.C.A. § 49-10-
1401, et seq. -

(23y ‘'Provider” means an individual or business that meets the requirements for accreditation or
licensure established by the Tennessee Department of Health pursuant to T.C.A. Title § 63 or
T.C.A. § Title 68 or Tennessee Department of Education and pursuant to the application and
approval process created by the Departments of edueation-Education and heaith--Health for
participating-providers.

{243-——T-echnolegical-devise" means-any-itom; piece ofequipment; or product-system-whetheragquired
commercially-off the-shell-modified;-or-customized;- that-is-used-leinerease;-maintain;-er-improve
the functional-eapabilities of a-ehild with-a-disabilibv-inthe-eurrisulurm-of a-participating-schoel-er-the
program-of a-participating provider:

(26)(24}" Tutoring services” means services provided by a futor that_meets_the reguirements set by the
Department-, acoredited-by-a-state - regional; or national-acsrediting organization:

Authority: T.C A. §§ 49-1-302 and 49-10-1401 et seq.

0520-01-11-.03--ARPPLICATIONO3 APPLICATION-

m To apply to receive an [EA the parent of an efigible student, or an_eligible student whe has attained
the age of majority, must firstrequest-an-lEA-by-filing-a-notice-of-intent-with-the-bDeparment-and
fully completing—complete an--applicationa_Standard Application Form available through the
Depastment's website or through the Depariment's office by the deadline set by the Depariment,-

(a) A school district, a nonpublic school, or the Department may assist a parent of an eligible
student or and eligible skident who has attained the age of majority in filing the Standard

Appliapplicacation Form.

)] An-applicationThe Standard Application Form must include all information requested by

=]

the Department and must be approved by the Department.

(2) ... The Department shall make a determination of eligibility to participate in the Program and notify the
parent of an eligible student, or and eligivle student who has reached the age of majority.

£2(3)__Once an completed Standard Application Form-application_has_been approved the parent of an
eligible student, or an eligibler student who has reached the age of majority shall complete the
enrollment procedures set by the Department to_become enrolled in_the pProgram, including
execution of an Agreement to participate in the Program,

Authority: T.C.A. §§ 49-1-302 and 49-10-1405

0520-01-11-.04—TERM0O4 TERM OF THE IEA
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n For purposes of continuity of educational attainment, a studentwho enrolls in the program-Program
shall remain efigible until the participating student meets one of the follawing, whichever occurs
first: '

{a} Enroils fuli-time in a public school-in-the-LEA-in-which-the-parent-or-student whe-has
attained-the-age-of majerity-resides;

{b} Graduates from high school. The student may continue in the program-Program until such
time as he or she receives a high school diploma, or receives a passing score on ail
subtests of the GED or HISET. Certificates of attendance do not constitute graduation from
high school for the purpose of this pregramProgram,; or

{c) Reaches twenty-two (22) years of age. The student may complete the school year in which
he or she reaches the age of twenty-two (22), provided a student shall not be enrolled in
the program-Program past August 15 of the next school year after they have reached
twenty-two (22) years of age.

(2) The acesuntAccount elderHolder may remove the participating student from the nonpublic schoal
and place the student in a public school. The aessunt-Account kHolder shall g e the
procedures for withdrawal from_the IEA gProgram. set by the Department of-the-students
withdrawal-from-the B program

(3) Uipon-reasenable-notice-to-the- Department- Tthe student's-parent{ora-student-who- has-attained
the-age-ofmajerity}:-Account Holder may move the student from one parlisipatirg-nonpublic scheol
to another partisipating-nonpublic schocl in accordance with procedures set by the Department,

{4) In order for students to continue in the programProgram, the parent-or-participating-student-whe
has-attained-the—age-ef majorityAccount Holder shall annually renew the IEA by following the
procedures posted on the Departrment’s website.

{5)__._After graduating from high school or reaching twenty-two (22) years of age, unused funds inan iEA @ -
from prior years can be used in subsequent years, up to four (4) consecutive years after a student @
has aged out of the pPregram,_provided the student attends or fakes_courses from an eligible
postsecondary instifution and the expenditures are determined to be gualifying expenses.

{63(B).._ Account helders-Holders are not required to spend the entire sum each year, however, a portion of
the funds must be used each year on approved expenses for the benefit of the student enrolled in
the IEA pregram-Program and overall spending must equal fifty {50) percent of the annual award

expense repert of the contract year,

(a) If overall spending does not equal fifty {50) percent by the deadline for submission of the
last expense_reportat-the-close-ef-the-comtract-year and if the IEA is renewed for the
following year, the Department will subtract the difference from the payments in the next
contract year. If a student withdraws from the-|EA-pregram- IEA Program or if the IEA is
not renewed, the IEA shall be closed and any remaining funds shail be returned to the state
treasurer to be placed in the basic-Basic education-Education program-Program (BEP}
account of the education trust fund of 1892 under §§ 49-3-357 and 49-3-358.

Authority: T.C.A. § 49-1-302 S C '
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0520-01-11-.05-AGREEMENT05 AGREEMENT AND FUNDS TRANSFER-

(1)

)

{4)

{7)

{8)

Upen netification by the Department that an IEA may be established, a parent of an eligible student,

or_an eligible student who has attaired the age of majority shall sign an agreement to:

{a) Provide an education for the participating student in at least the subjects of reading;
grammarEnglish language arts, mathematics, social studies, and science;

)] Not te-enroll the participating student in a pubiic school during the time the student is
enrolied in the IEA pProgram; and

{c) Release the LEA in which the student resides and the schoci for which the student is zoned
te attend from all obligations to educate the student during the time the student is enrolied
In the {EA Pprogram.

The- Department shall provide the Agreement template shall-be-available-on-the-Department's
websiteto parents of an eligible student or eligible studentser-students- who have attained the age

of majerity. Parents of an eligible student or eligible rstudents that-whg have altained the age of :

majority shall complete the Agreement and submit it along with all information requested by the
Department by the date set by the Department before the first IEA payment is dishursed.

Participation in the Program shall have the same effect as a parental refusal to consert to the
receipt of specially designed instruction and related services pursuant to the individuals with
Disabilities Education Act at 20 U.S.C. §1414.

The Agreement shall be signed by the parent of an eligible student or by the eligible student who
has attained the age of majority and a designee of the Department to be effective. The Agreement
shall specify the anticipated-participating-scheool-or participating previder(s),-acceptable uses of IEA

funds; and the respensibilities of the parent of an eligible student or an eligibie student erstudent -

that-who has attained the age of majority,-the. duties-of-the- Department-and--shall-specify -the
finansiatinstitulion-to-which-the-lEA-lurds-shall-be-eleslronically-fransferred.

Upan-After receipt of the completely signed agreement, the Department shall remit the first payment
to the IEA via electronic funds transfer. IEA funds shall be remitted to the IEA thereafter until
termination of the Agrecment.

The Department shall establish procedures to effectuate the funds transfer process and dates on
which each IEA payment shall be disbursed.

After the initial payment to the |EA, the acAccount Hholder shall submit expense repors_and
receipts for all [EA funds expended by the date set by-the-Department-following in accordance with
the procedures set by the Bepartment before the next IEA payment is disbursed,

In accordance with the procedures of the Department, the Bepartment may remove any account
holder_Account Holder from eligibility for an iEA if the aAccount Hholder fails to comply with the
ferms of the |EA_-agreement or applicable laws, rules or procedures, or misuses monies. The
Aaccount Haolder may appeal the Department's decision pursuant to the appeals procedures in
the rules of the State Board of Education.
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)] If the Department determines that IEA funds have been misspent, the Department shall notify the
Aaccount Hholder, and the Aaccount Hhelder shall repay the misspent amount in the manner and
within the timeframe set by the Department, The Depariment is authorized to freeze andfor
withdraw funding directly from the student's IEA for reasons including, but not fimited to, fraud,
misuse of funds, Aaccount Hbolder failure to comply with the terms of the state laws, rules,
procedures or the Agreement, if the student retuims to the LEA, or if funds were deposited into the
account in error. An Aaccount Hholder may appeal the Department's decision pursuant to the
appeals procedures in the rules of the State Board of Education.

Authority: T.C.A. § 49-1-302

0520-01-11-.06-LUSEQE USE OF FUNDS-

{1 Account Hholders shall agree to use the funds deposited in the IEA for any, or any combination of,
the following expenses:

{a)
(b)
{c)

{d

(e

(g}

()

Tuition or fees at a participating school;
Texthooks required by a participating school;

Tutoring services pravided by an individual tutor that meets the requirements set by the
Department or a tutoring organization accredited by one (1) of the following: any
accreditation division of AdvancED {the North Central Asscciation Commission on
Accreditation and Scheol Improvement {NCA CASH), the Northwest Accreditation
Commission INWAC), and the Scouthern Association of Colleges and Schocls Councit on
Accreditation and Schootl Improvement (SACS CASH), the Middle States Association of
Colleges and Schools {MSA), the New England Association of Schools and Colleges
(NEASC), the Western Assodiation of Schools and Colieges {WASC), or the Coundil on
Coeupational Education (COE);

Payment for purchase of curriculum, defined as instructional educational materials for an
: .complete-course of study for a particular content-area or grade tevel, including
any supplemental materials required by the curriculum,;

Fees for transportation paid to a fee-for-service transportation provider. Transporlation
fees can only be used for transportation to participating-schools and providers (including
approved tutors and therapists);

Tuition or fees for a nonpublic online learning program or course that _mests ihe
reguirements set by the Departmentprovided-by-a-Gategory-lil-nenpublic-school-pursuant
te the-rules of the State Board of Education-Chapter 0620-07-02;

Fees for naticnally standardized norm-referenced achievement tests, Advanced
Placemant examinations, or any examinations related to college or university admission;

Contributions to a Coverdeli education savings account established under 26 U.S.C. § 530
for the benefit of the participating student;

14




0]

()

{m)

Educational therapies or services for participating siudents from-a-licensed-or-acgredited
practitiorer-or-providerprovided by a_therapist who meets the qualifications set by the
Department and the State Board of Education;

Services provided under a contract with a public scheol, including individual classes and
extracurricular programs;

Tuition or fees at an eligible postsecondary instituticn—Eligible pestsecondary-institutiens
include Tennessee public community collages, colleges—of—appledtechrelogy—or
wniversities of the Universily of Tennessee-system-or-locally-governed-state-uriversitios
within-the Tennessee Board of Regenis sysiemseemmuniy-colleges,colleges-of applied
fechnology-ecuniversities-ofihe-University-ef Tennessee system-or-the Tepnesses-Board
of Regenis system; Tennessee public posteecendansinstitulions—orprivate posisecondary
institutions-accredited by-one-{1}-of the-following-any-accreditation division-af-Advanekb
{the-MNorth-Central- Associalion-Gommission-on-Accreditation-and-Scheol-lmprovement
{NGA-GASH, the Norhwest -Ascreditation Gommissien—(NWAC—and—the—Seoutherm
Association-of-Colieges-and-Schools-Gevncil-on-Accreditation-and-School-Improvement
{SACS CASH)the Middle States-Assocdiatien-ef-Colleges-and-Schools-(MSA)-the-New
Englard-Association-of- Schools—and-Golleges (NEASGE)—the-Western-Association-of
Schosls-and-Colleges-(WASC)-or-the-Counsi-on-Decupational Edusation (COE).

Textbooks required for courses at an eligible postsecondary institution;

Fees for the management of the IEA by private financial management firms;

_Computer hardware and technological devices approved by the Department or a licensed

treating physician, if ihe computer hardware is used for the student's educational needs
and is a required device for communication or physical access to instruction due to the
adverse impact of the disability for which the student qualifies to receive an IEA or allows
a student to access instruction or instructional content. Before purchasing computer
hardware_or_technological davices using |EA funds, AaAccount Hholders must receive
natification of pre--approval from the Department. An-aesounthelder Accourt Holder may
reguest pre-approval for computer hardware and tachnological devices by;

[(e} I—

1. Completing and submitiing the Department's pre-approval form; or
2. Submitting the Physician’s pre-approval form completed by a licensed treating
physician,

Confributions to an Achieving a Better Life Experience (ABLE) account, for the henefit ofa
participating student; provided, that the funds are used only for the student's education
axpenses subject to the rules established by the ABLE Program and that the student meets
the qualifications to participate in the ABLE Program pursuant to the ABLE Act, and § 529A
of the Internal Revenue Code of 1986 (26 U.5.C. § 5294), as amended, and all rules,
regulations, notices, and interpretations released by the United States depariment of
treasury, including the internal revenue service.

Account Hholders shall obtain pre-approval for educational therapies, -and/ertutoring services, and

any other expenses identified by the Bepartment.-that the Department-requires-pre-approval-for .

i pre-approval is not obtained, the expense will be deemed an unapproved expenditure. An

9
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account-helder- Account Holder may request pre-approval by completing and submitling the
Department’s pre-approval form,

Authority: T.CA. § 49-1-302

0520-01-11-.07-MONITORINGO7 MONITORING AND COMPLIANCE:

{1

@)

{4

)

The Depariment shall conduct fiscal and program compliance reviews of all IEAs pursuant to
procedures developed by the Department for this purpose. The-Repartrment-shall condusctrandem
reviews-as-delermined-appropriate-pursuant-lto-progedures established -by-the-Pepartmentfor-this
purpose:

Thea Department shall conduct an annual review of all IEAs.

The Department shall establish or contract for the establishment of an ontine anonymous fraud
reporting service and an ancnymous telephone hotline for reporting fraud. Individuals may nofify
the Depariment of any alleged violation by an account holder, nonpublic scheol, school district, or
participating school(s) ;-or participating provider(s)-of state laws, rules, or procedures relating to

repori of fraud, or make a referral to the appropriate agency far an investigation.

The-Pepartment-may--terminate-a- paricipating--schoslt-participating--provider-or-participating
student!-parent-from-paricipation-in-the -pregram-upon-finding-that a-pasticipating sshocl /- pravider
or-student/-parent-has-failed-to-comply-with-the-previsions. of the- Act;-ruies;-or-procedures. -
Department-may-prohibit-a-provider from-receiving: |EA- funds-in-the-fufup finding-that-a
participating scheol-orsludenttparenthas-falled-to-comply-with-the-provigiops-ef-the-Astfules—or
precedures.-A-participating -school-participating - provider-er—parisipating-student. -parent-may
appeztthe-Department's-desision-pursuant-te-the-appeals-procedures-in-the-rules-of the- State
Board-of Education:

Motica-of termination-shall-be -provided-te-paricipating-schools-and participating -student!-parent
electronically-and-via-first-class-USPS-maik

Authority: T.CA. § 49-1-302

0520-01-11-.08- PARTICIRPATING08 PARTICIPATING SCHOOLS; AND-PROVIRERS.

(1)

For the purposes of the IEA Prprogram, a participating nonpublic schoal is considered to have an
inclusive educational setting if the foliowing two (2) criteria are met:

{a} Students with disabilities are educated with non-disabled children; and

{ No more than fifty (50) percent (%) of the students in an individual classroom or setting are
studenis with disabilities.

10
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2

(3)

(4}

Nonpublic schools interested in enrolling students receiving IEAs shall submit an application to the
Department by the deadline set by the Depariment.

{a)

(b}

{c)

The Department shall determine the application process for nenpublic schools to
participate inthe pregram the Program. The Depariment shali create a standard application
which shall include, at a minimum, the eligibility requirements set forth in the Actand these
rules, and may also include additionai eligibitity requirements sat by the Department.

The Department shall review the application and notify the school as to whether the school
meets the requirements to enroll students receiving IEAs.

If the Department determines that a school is eligible to enroll students receiving IEAs, the
Department shalj list the school on the Department's website.

Participating schools shall include in their initial-application to participate in the {EAprogram- |EA
Program and in their annual renewal application the maximum number of students receiving IEAs
the school has the capacity to enroll.

(@)

(b)

Participating schools must demonstrate financial viability to repay any funds that may be
owed to the state by filing with the Departmen ~prior-to-the-start-of
each-scheet-year-financial information verifying as the ability to pay an
aggregate-amount equalio-the-amount of the scholarships-{EA funds expected o be paid
during the school yearsetby-the-Bepartment. The school may comply with this requirement
by filing a surety bond payable to the stale from a surety, and in an amount determined by
the Department.

Participating schools shall provide to the Department all reguired_documentation-fer-a
students-participation, including the_school_calendar_and_the nenpublic school's and
student’s fee schedules.

Participating schools and partisipating-providers-shall:

(&)

(B

(@

Be academically accountable to the-ascount-helder-_Account Hoider for meeting the
educational needs of the student by:

1. At a minimum, annually providing to the-aceount-helder Account Holder a written
explanation of the student's prograss; and

2. Cooperating with the parent of a student enrolled in the IEA Pprogram, or a student
enrolled in the-lEA-pragram- IEA Program who has attained the age of majority,

whao chooses for the student to participate In the statewide assessments.

Camply with alt health and safety {aws or codes that apply to nonpublic schools and the
profession of the participating provider,

Certify that they shall not discriminate against students or applicants on the basis of race,
color, or national origin;

Caonduct criminal background checks on employees;

11

17




(e) Exclude from employment any person not permitted by state law to work in a nonpublic
school or as a participating provider; and

1] Exctude from employment any person who might reasonably pose a threat to the safety of
students.
(8) The funds in an IEA may be used only for educational purposes. Participating schools,

postsecondary institutions, and-education providers that enroll participating students shall provide -

accountholders- Account Holders with a receipt for all qualifying expenses.
{6)_____Participating schoois shall verify each student's continued enrciiment and attendance by following
the procedures postad on the Department's website-and by-the deadline-sel-by-ihe-Department.
The Department may suspsnd or remove a school from participating in the-lEA-program— IEA
Program if the school fails to verify a student's continued enrollment and attendance. A participating
school er-participating-provider-may appeal the Department's decision pursuant to the appeals
procedures in the rules of the State Board of Education.

8)(T)__ Participating_schools_shall_annually submit to the Department the graduation and completion
information of participating students by-fellowing-the-in accordance with procedures posted-on-the
Bepartments-wabsite.and-by-the-deadline-set by the Department, The-Dieparment.-may-suspend
or-remave-a-scheel-from participati {EA-program-if-the-sshool-falls lo-submit-the graduation
and-—campletion-information-of -participating-students—A-participating- sehool-may-appeal-the
Departments-decisien-pursuant-to-the-appeals-preceduras-in-the-rules-of - the-State-Beard--of
Education:

{F)(8)___ Annually, participating schools shall submit a notice to the Depariment if they intend to continue
participating in-the-program the Program by foliowing the procedures developed by the Department.

8)(9) __ The Department may require participating schools to submit to the Department a financial audit of
the schaol conducted by a cerlified public accountant. Such audit shall include a statement that the L .
report is free of material misstatements and fairly represents the participating school's maximum 0 T L e LR
total fuition and fees. Any funds determined by the Depariment to be expended in a manner .. - Cul L e e
inconsistent with this part shall be retumed to the state. PR R R i e T

{93{10) _The Depariment may suspend or terminate a participating school or-patticipating-provider-from
participating inthe-program the Program if the Department determines the school or-provider-has
failed to comply with the requirements of the Act, these rules, andfor the procedures set by the
Deparment.

(a) if the Department suspends or terminates a school's er-providers—participation, the
Department shall notify affected participating students-and/artheirparentofthethe Account
Holder of the decision. If a participating school er provideris suspended or if a participating
school or pravider withdraws from-the-program the Program, affected participating students
remain eligible to participate in-the: program the Program.

(b} A participating school or-participating- provider-may appeal the Depariment's decision
© pursuant to the appeals procedures in the Rules of the State Beard of Education.

} (10)(1 1)} a student withdraws from a participating school and transfers to ancther partisipating: nonpublic
schoal or returns to the LEA, the participating scheol shall refund the tuition and fees on a prorated
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hasis based on the number of days the student was enrolled in the school, If the student {ransfers
to another participating-nenpublic school, the funds shalt be returned to the student's IEA. If the
student retums to the LEA, the funds from the IEA shall be returned to the state treasurer fo be
placed in the basic education program (BEP)} account of the education trust fund of 1592 under §§
49-3-357 and 49-3-368.

(14312} Third parties are prohibited from sending IEAs to collections in order to settle unpaid debts, All

contracts ertered into are the responsibility of the private parties involved.

Authority: T.C.A. §§498 49-1-302 and 49-10-1405

0520-01-11-.09-RETURNOZS RETURN TO LOCAL EDUCATION AGENCY:

{1

@)

3

4

A participating student may return to the LEA-in which-the-student-resides-and the-scheol which
the-siudent-is-zened-te-atlend upon termination of the student’s participation in-the-pregram_the
Program.

If the student transfers from a nonpublic school and enrolls in the LEA-for-which-the-student-is
zoned-to-attend, the parent or student shall notify the Departiment and the LEA in which the student
. by following the procedures and timeline set by the Department.

Upon termination of a student’s participation inthe-program the Program:a-student's-returp-to-the
LEA, the Department shall close the participating student's IEA. Upon a student's withdrawal from
the nonpublic school, participating schools anrd-providers-shall send all educational records of the
participating student to the LEA or other nenpublic schoaol identified by the parent.

The LEA shall enrcli the student and provide instruction in the general education curriculum,

if the parent or student who has attained the age of majority requests, in writing, an evaluation for
eligibility pursuant to the Individuals with Disabilities Education Act, the LEA shall treal the request
as a request for an initial evaluation under 34 C.F.R. § 300.30%,

Authority: T.C.A. §§ 49-1-302 and 49-10-1403

0520-01-11-.10 APPEAL PROCEDURES:

(&)

Participating schools and providers-may appeal the denial, suspension, or termination of the entity's
participation in the tEA-pragram; IEA Program_and a parent or student who has attained the age

of majority may appeal a denial of determination of eligibility, preautherizalion-request;-a denial of =

an expense paid for using IEA funds, or removal of the student from the-iEA program- IEA Program
pursuant to the following two (2) step appeal process:

(a) Step one (1) -The appeal should-shall be on the form provided by the Department and
of receipt of the nofice of application deniat, suspension, termination, andfor removal.
Notice of application derial, suspension, termination, andfor remaval shall be provided
slactronically and via first-class USPS mail and be deemed received three (3) business
days after the date of postmark. The_appeal shall be reviewed by the commissioner of
education, or the commissioner's designee, and a decision shall be issued within forty-five
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(45) catendar days. The-commissioner of education,-erthe-commissiener's-designee shall :

review-the-appeal-within thirty-(30)-calendar days.-The-commissieners-decision-shall-be
rendered-within-ten{316)-business-days-of the-date-of the-review.

Step two (2} -The-accounthelder- Account Holder or participating school shall be notified
of the commissioner's decision for-in the step one (1) appeal electronically and via first-
class USPS. Such nofice shall be deemed received three (3) business days afier the date
of postmark. An appeai of the commissioner's decision in step one (1) shall be filed with
the commissioner by the-ascauntholder Account Holder or participating school within thirty
calendar {30} days and shall conform to the Uniform Administrative Procedures Act (T.C.A.
Title 4, Chapter 5).

Authority: T.CA. § 49-1-302

0520-01-11-.11 -CONFLICT OF INTEREST-

M

Use of IEA funds must be for the scle benefit of the participating student for which the IEA is
established. Any services, resources, andfor equipment purchased using IEA funds shall only be
used by the participating student whose IEA paid for said services, resources, and/or equipment.

(@)

It is a conflict of interest and is considered a misuse of IEA funds againsttEApregram- IEA
Program rules and procedures for a family member of a participating student, including
step parent, or member of an eligible student’s household to derive any financial benefit

from the-l=Aprogram: IEA Program

ltis aiso a conflict of interest and against!EA-pregram- IEA Program rules and procedures
for a family member of a participating student, including a step parent, or a member of a
participating student's household to provide a professional recommendation or approval
for a service or the use of computer hardware or other technological device for the
participating student.

Authority: T.C.A. § 45-1-302
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* If a roll-calt vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature
{if required)

Bawcum
Chancey
Cobbhins
Edwards
Ferguson
Hartgrove
Kim

Lane
Rolston
Tucker

> | >

>

| cerlify that this is an accurate and complete copy of an emergency rule(s), lawfully promulgated and adopted.

Date: _9/1 5{20’37 L
{.f'

Signature: ‘\\\ j‘ %K

L
Iy, Name of Officer: _Elizabeth Taylor
\.\\\\ 'mﬁf‘tiif_ 0y @;”/@
T '("%N{:"'- % Title of Officer;  General Counsel
Gy 52
B kirl\M\t§deb‘i-",(:rlb(—'::gd and sworn to before me on: Q’{ S5-I ? s D
=L s =
Yo 1 TR o Ee
T \Jk\B\*C 5@ S8 Notary Public Sighature /) /W
EOR S oS (g
%, ey < S oo _ _
*‘/z;i ,,i?"?m:m\ \\;Q?’ My commission expires on: Z2--2f 4
|
% mist{a,gn h’*‘é}“p

All emergency rules provided for herein have been examined by the Attorney General and Reporter of the State
of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H Slétery, i
Attorney General and Reporter

‘i /éﬂ/ 20{7

Date
Department of State Use Only
Filed with the Department of State on: ala0 17
Effective for: 1D *days
Effective through: zlaig

* Emergency rule(s) may be effective for up to 180 days from the date of filing.

¢ Tre Hargett
Secretary of State

21



G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: State Board of Education

DIVISION:

SUBJECT: Educator Licensure

STATUTORY AUTHORITY: Tennessee Code Annotated, Section 49-1-302
EFFECTIVE DATES: September 5, 2017 through March 4, 2018

FI__SCAL IMPACT: There will be no substantial fiscal impact to state or local

governments as a result of these revisions.

STAFF RULE ABSTRACT: Rule 0520-02-03-.09 governs the process of the State
Board of Education issuing formal reprimands of educators
as well as the denial, suspension, and revocation of
educator licenses for cerfain instances of misconduct. This
emergency rule repeals the prior Educator Licensure Rule
0520-02-03-.02 and replaces it with a rule that contains a
clearly defined discipline schedule that imposes a specified
range of discipline for the enumerated offenses. This
revision also defines and explains the types of offenses for
which educators may be disciplined. By doing so, both the
State Board and those persons holding educator licenses
will have a clear understanding and expectation of the
discipline imposed for education indiscretions.
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Impact on Local Governments

Pursuant to T.C.A. 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple declarative
sentence, without additional comments on the merits of the policy of the rules or regulation, whether the rule or
regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
{hitp://state tn. us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

Not applicable
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Additional Information Required by Joint Government Operations Committee
Al agencies, upon filing a rule, must also submit the following pursuant to TCA 4-5-228(i)(1).

(A} A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

Rule 0520-02-03-.09 governs the process of the State Board of Education issuing formal reprimands of educators
as well as the denial, suspension, and revocation of educator licenses for certain instances of misconduct. This
item repeals the prior Educator Licensure Rule 0520-02-03-.09 and replaces it with a rule that contains a clearly
defined discipline schedule that imposes a specified range of discipline for the enumerated offenses. This
revision also defines and explains the types of offenses for which educators may be disciplined. By doing so,
both the State Board and those persons holding educator licenses will have a clear understanding and
expectation of the discipline imposed for education indiscretions.

(B} A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Pursuant to T.C.A. § 49-1-302, the State Board has the power {0 adopt policies governing the revocation of
licenses and certificates for misconduct,

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this

rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

This rule most directly affects educators and local boards of education. The State Board sought feedback from
stakeholders including the Tennessee Educaior's Asscciation (TEA), Tennassee Organization of School
Superintendents (TOSS), and the Tennessee Asscciation of School Personnel Administrators (TASPA). TEA
provided feedback some of which was incorporated in the rule revisions. The other organization did not provide
feedback. TEA urges rejection of this rule. The State Board urges adoption of this rule and has not received
any objection from the other stakeholders consulted.

(D) identification of any opinions of the attorney general and reperter or any judicial ruling that directly relates to
the rule;

| None |

{E} An estimate of the prohable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimai if the fiscal impact is more than two
percent (2%) of the agency's annuatl budget or five hundred thousand dollars ($500,000), whichever is less;

| There will be no substantial fiscal impact to state or local governments as a result of these revisions. |

{F) identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule; ‘

Eilizabeth Taylor
Elizabeth. Taylor@tn.qov

Nathan James
Nathan.James@tn.qov
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(G) Identification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the committees;

Elizabeth Taylor
Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@tn.gov

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Elizabeth Taylor

General Counsel, Tennessee State Board of Education
1%t Floor, Andrew Johnson Tower

710 James Robertson Parkway

Nashville, TN 37243

{615) 253-5707

Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@in.gov

1st Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243

{615) 532-3528

() Any additional information relevant to the rule proposed for continuation that the committee requests.

' None
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Department of State
Division of Publications

Nashvilie, TN 37243

Phone: 615-741-2650

Fax: 815-741-5133

Emaik register.infermation@tn.qgov

312 Rosa |.. Parks, 8th Floor Snodgrass/TN Tower

For Department of State Use Only

Sequence
Number:

Rule 1D(s):

File Date (effective
date):

End Effective
Date;

0A-071-17

594

alsfi7

34/

Emergency Rule Filing Form

Emergency rules are effective from date of filing for a period of up to 180 days.

Agency/Board/Commission: | State Board of Education
Division:
Contact Person: | Elizabeth Taylor
Address: | Andrew Johnson Tower, 1st Floor
Zip: | 710 James Reberison Pkwy
Phone: | 37243
Email: | 615-253-5707

Rule Type:
X Emergency Rule

Revision Type (check all that apply}):

A Amendment
New
Repeal

Statement of Necessity:

required.

The Tennessee State Board of Education voted on revisions {¢ its rule regarding the formal reprimand,
suspension, and revocation of educator licenses for misconduct at its October 2016 Board meeting. A
proposed rule was filed with the Secretary of State and approved unanimausly by the Joint Government
Operations Committee; however, prior to the effective date, a rulemaking hearing was requested, thereby
converting the Proposed Rule fo a Rulemaking Hearing rule and restarting the promulgation process.
The rulemaking hearing is scheduled to be held on 9/19/2017. During the revision of the rule, a chancery
court order invalidated the Board's ability to use the "other good cause” language in its existing rule upon
which the board frequently used to take licensure actions for instances of misconduct. The health, safety,
and welfare of school children depends on the Board's ability to take action against the license of
someone who should not be in front of children. To ensure that board is able to take ficensure actions to
protect the health, safety and welfare of students, the Board is filing an emergency rule, which will ensure
that the rule language is in effect until the permanent rute can complete its way through the rule
promulgation process. In addition, re-approval of the permanent rule on teacher licensure is also
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Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and
paste additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule
Title per row)

Chapter Number | Chapter Title

0520-02-03 Educator Licensure

Rule Number Rule Title »

0520-02-03-.09 Denial, Farmal Reprimand, Suspension, and Revocation
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RULES
OF
THE STATE BOARD OF EDUCATION

CHAPTER 0520-02-03
EDUCATOR LICENSURE

TABLE OF CONTENTS

0520-02-03.01 General Information and Reguiations 0520-02-03-.08 Permits

0520-02-03.02 Teacher Licenses 0520-02-03-.09 Denial, Formal Reprimand, Suspension
0520-02-03.03 Licensure, Instructional Leader Suspension, and Revocation

0520-02-03.04 School Service Perscnnel Licenses 0520-02-03-.10

0520-02-03.05 Cccupaticnal Education Licenses through

0520-02-03.06 Out of State Applicants 0520-02-03-.94 Repealed

0520-02-03.07 Other Special Cases

0520-02-03-.09 DENIAL, FORMAL REPRIMAND, SUSPENSION, AND REVOCATION.

(1) _Definitions and Examples:

(a) Conviction - Conviction resuiting from a judgment of conviction or Cenviction-on a plea of
quilty. a plea of [no contest}, or an order granting diversion under T.C.A. §§ 40-15-101 &t
seq. or 40-35-313.

(p) Formal Reprimand - A less harsh licensing action than the suspension, revocation, or
denial of a license, which admonishes an educator for certain conduct under this rule. An
educator whoe has been reprimanded by the Board will receive a letter from the State Board
of Education, which will become part of the educator's state and local record, indicating
that the inappropriaie conduct is discouraged and shall be subject to further disciplinary
action if repeated.

(c) Inappropriate Communication {Explicit) - Any communication between an educater and a
student that describes, represents, or aliudes to sexual activity or any other illicit activity.

(d) Inappropriate Communication {Non-Explicit) — Any communication between an educator
and a student that is beyond the scope of the educator's professicnal responsibilities.
Examples of such non-explicit inappropriate communications include, but are not limited
to, those communications that discuss the teaching staff member's or student's past or
current romantic relationships; those that include the use of profanities or obscene
lanquage; :those that are harassing, intimidating, or bullying; those that attempi to establish
a personal relationship with a student and those that are related to personal or confidential
information regarding another school staff member or student.

{e)_Inappropriate Physical Contact - Unnecessary and unjustified physical contact with a
student. Examples of such unnecessary and unjustified contact include, but are not limited
to sexual contact, vhysical altercations, horseplay, tickling, improper use of corporal
punishment, and rough housing.
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(f) Inappropriate Physical Contact With Harm - Inappropriate physical contact as described
in subsection {e} above that results in physical or mental harm cr the potential of physical
or mental harm to a student.

(a)_Maijor Testing Breach - A breach of test security that results in nullification of test sceres,
as determinged by the DPepartment of Education.

(h) Minor Testing Breach - A breach of test security that does not result in nullification of any
test scores, as determined by the Department of Education.

(iY Negligence - Failure to exercise the care toward others that a reasonable or prudent person
wouid exercise under the circumstances or taking action that a reasonable person would
not.

{i} Official School Business — Any activity undertaken by an educator in an official capacity
and in connection with the educator's employment.

{k) Other Good Cause — Cenduct that calls into guestion the fitness of an educator to hold &
license including, but not limited to,; noncompliance with security guidelines for Tennessee
Comprehensive Assessment Program {TCAP) or suiccessor tests pursuant to T.C.A. § 49-
1-607. failure to report licensure actions under parts {3) (4), or (45), or violation_of any
provision in the Teacher Code of Ethics as contained in T.C A, & 49-5-10031, ef seq.

() Permanent Revocation — The nullification of an educator's license without eligibility for
future reinstatement.

(m) School Premises — Any real property and/or land owned, leased, managed, controlied, or
under the custody of a state or local education agency, school system, or school.

(n) School Property — Any property owned  leased, managed, controfied, or under the custody
of a state or local education agency, school system, or school.

{0) School Related Activity — Any activity in which a student participates, including but not
limited to classes, meetings, extracurricular activities, clubs, athletics, and field trips,
sponsored by the school, state educational agency, or local educaticnal agency.

(p)_Suspension — The nuliification of an educator's license for a predetermined term, after
which the license is automatically reinstated. Reinstatement_may be subject to the
completion of terms and conditions contained in the order of suspension.

{q) Revocation — The nullification of an educator's license for a period of at least five (5) years,
after which an educator may petition the Siate Board for reinstatement.

(2) Noiification of Office of Educator Licensing - It is the responsibility of the Director of Schocls of the
employing public or non-public school or school system or his or her designee to inform the Office
of Educator Licensing of licensed educators who have been suspended or dismissed, or who have
resigned, following allegations of conduct which, if substantiated, would warrant consideration for
license suspension or revocation under paris (3). (4). or (45). The report shall be submitted within

29



thirty {30) days of the suspension, dismissal, or resignation. The Director of Schools or his or her
designee shall also report felony convictions of licensed educators within thirty {30) days of
receiving knowledge of the conviction. School sysiems have a duty to respond to State Board
inquiries —and provide to the State Board, except when prohibited by law, —any available
documentation -requested concerning the allegations contained in the notice.

{3} The State Board of Education may revoke, suspend, formally reprimand, or refuse to issue or renew
an educator’s license for any of the following reasons:

{a) Conviction of a felony;

{b) Conviction of possession of illegal drugs;

{c) Being on school premises, at a school-related activily involving studenis, or on official
school business, while possessing or consuming alcohol or illegal drugs;

(d) Falsification or altering of a license or documentation required for licensure;

(e) Inappropriate physical contact with a student;

(i Dental, suspension, or revocation of a license or certificate in_another jurisdiction for
reasons which would iustify denial,_suspension, or revocation under this rule;

(¢) Other good cause as defined in section (1)(k) of this rule; or

(M) Any offense contained in parts {4) and/or (5) of this rule.

{H—The-Siate Board-of Education-mayrevokesuspend, reprimandformally -orrefuse toissue-errenew
a license for the following reasons:

b-Gonviction-of possession-ef-rarcotics;

{c}Being-on-school premises,—at-a-school-related-astivity-invelvingstudents,—or on-official
school-business—while-decumented—asbeing—underthe irfluence—of--pessessing—or
consuming-alcoholoriflegal-drugs:

{d)-Falsificatiop-or-alteration-of a-license-or-desumentation-required-ferlicensure;

(e} Denial—suspension—or revocation-of -a-license-or-ceriificate-in—another jurisdiction-for
reasons-which-would justify-denial-suspensioh-orrevocationuhderthis-rideror

H—Other-gecd-cause:

41— Forpurposes-of-part{f—othergood-cause’ shallincludebutis-notlimited-to, the
H—Nencompliance-with-securityguidelnesfor Tennessee Comprehensive
Assessment Program-{(FCARor successortests-pursuant to T.C.A.- § 49-
1-807
{iy—Defaviton-a-studentloan-pursuant-te-1.G.A--§-48-5-108(d)(2)
{ii-Failure to report-licensureactionsunderpark{e)or

v Miolation-of-any-provision-in-the Teacher Code-of Ethiss-as-containedin
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2. For purposes-of-this-part—convictionincludes—entry of a-plea-of-guiltyor-nele
contendere-orentry of an-order granting-pre-triaterjudicialdiversion-in-additionto

ajudgment-of-conviction:

{4) Disciplinary-ActionsAutomatic Revocation and Suspension

(a)

Automatiic Revocation of License -~ The State Board of Education shall automatically

(-

(®)..

revoke, without the right to a hearing, the license of an educator upen receiving verification
of the identity of the licensed educator together with a certified copy of a criminal record
showing that the licensed educator has been convicted of any offense listed at T.C.A. §§
40-35-501(i)}(2), 39-17-417. a sexual offense or a violent sexual offense as defined in 40-
39-202, any offense in title 39. chapter 13, 39-14-301 and 39-14-302, 39-14-401 and 39-
14-404, 39-15-401 and 39-15-402, 39-17-1320, or any other offense in title 39, chapter 17,
part 13 {including conviction for the same or similar offense in any jurisdiction}. The Board
will notify persons whose licenses are subject to automatic revocation at least thirty (30)
days prior to the Board meeting at which such -revocation shall cccur.

Autematic-Revocationof License-The-State Beard of Edusation-shallawiomatically-reveke
the license of g licensed-teacheror-administrator-without-the right-to—athearingdpon
receiving verification-of the-identity-ofthe teacheroradministrator fogether-with-a-certified
copy—of-a-criminal-record showing-that-the-teasherer-schosl-administrator has—been
convicted-of.-any-felonyoroffenselisted-at-T.C-A-§§ 40-35-501i}(2), 39-17-417 -a-sexual
offense or a violent sexual offense-as-definedin40-38-202 any-offense-in-titte 39, chapter
13,-39-14-301-and-39~14-302,-39-14-404 3nd-39-14-404, 39-15-401-and-39-15-40239-
17-1320-or any-otheroffense-in-tile 39 chapter 1 7-part43-{including-conviction-on-a-plea
of-guilty-or-nolo-contendere, conviction-for-the-same-or similaroffense in-anyjurisdiction;
or-conviction-forthe solicitation-of -attemptio commit-conspiracy, or acting-as-an-accessery
to-such-offenses)—The-Beard will notify personswhese licenses-are-subject-to-automatic
revecation-atleast-thirty (30) days prierte-the-Beard-meeting-abwhich-such-revocation-shall
[elelst s

Automatic Suspension of License - The State Board of Education shall automatically
suspend-the-license-ef-analicensedn teacher-or-administratoran—edysater, without the
right to a hearing, the license of an educator upon receiving notice from the responsible
state agency of the identity of the licensed educator together with notification that the
educator has committed any offer the following offenses:

1. Default on a student loan pursuant to T.C.A. § 49-5-108(d)(2),_or

2. Failure to compiy with an order of support for alimony or child support, pursuant to
T.C.A. §36-5-706.

(5) Displinary Actions

(@)

For the following categories of offenses, the State Board of Education shall impose uniform
disciplinary action as detailed below:

1..._Conviction of a felony
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{Q)....

Upon receiving notification that an individual has been convicted of a
felony, the board shall-may reveke_or permanently revoke the convicted
individual's educator license.

2. Use or possession of alcohol or illicit substances

(i)__An individual holding an educator'seducalor's license who is found to be

in possession of, or otherwise using, alcohol or illicit substances while on
school grounds-premises or property when children are present; shall be
subject to a disciplinary action within the range of suspension for not less
than one (1) year; up to and including revocation.

(i)_An individual holding an educaterseducalor's license who is found to be

(ii)...

in possession of, or otherwise using, alcohol or llicit substances while on
school greunds—premises or property when-without_children are—not
present; shall be subject to a disciplinary action within the range of
suspension for not less than one (1) year; up to_ and including revocation.

An individual holding an educater'seducator’s license who is found to be
in possession of, or otherwise using, alcohol or licit substances while
netwhile _not on school groundspremises or  property, but while
participating in school related activities with children present, shall be
subject to a disciplinary action within the range of suspension for not less
than one (1) year; up to and including revocation.

(iv) An individual holding an educalterseducator's license who is found to be

in possession of, or otherwise using, alcohol or illicit substances while
notwhile not on school groundspremises or property, but participating in
school related activities without children present, shall be subject to a
disciplinary action within the range of suspensicn for not less than six (6)
months; up te and including a two _(2) - years- suspension.

3. Negligence in the commission of duties as an educator

(i)__An individuat holding an educator’s license who is found to be negligent in

(if) .

his or her commission of duties as an educator in such a manner that does
not result in harm to a child; shall be subject {o a disciplinary action within
the range of a letter of formal reprimand; up to and including a two {2)-year
suspension.

An individuat holding an educator’s license who is found to be negligent in
their commission of duties as an educator in such a manner that results in
harm to a child, shall be subject to a disciplinary action within the range of
suspension for neing less than one (1) year; up to and_including
permanent revocation.

{)—Nothing-inthis partshall prevent o teacher or principalfrom-exersising-his

or-her-lawful-authorityte-reasonable-force-when-necessary-under-the
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cirsumstances—to-correct-orrestrain-a-student or prevent-bodilyharm-of
death to-another person-pursuantio-48-6-4407-

4. Testing breaches

committed a miner-breach-oftest securityminor testing breach ~whish-shall
be defined-as-a-breach-of test security that does-noet-result-innullification
of any-fest-scores;testing-breash-shall be subject to a disciplinary action
within the range of a letter of formal reprimand up to and including a
suspension not to exceed one (1) year.

(ii)_An individual holding an educator's license who is found to have
committed a major testing breach -breach-of test security which-shall-be
defined-as—a breach-of {est-securtythat resultsin—nullification—-oftest
seeres—shall be subject to a disciplinary action within the range of a
suspension of netno less than one (1) year; up to and including revocation.

(h_An individual holding an educaior's license_who is found to have
administered inappropriate disciplinary measures to a student; shall be
subject to a disciplinary action within the range of a suspension for retng
less than one (1) year; up to and including permanent revocation.

(i) _An individual holding an educator's license who is found to have engaged
in non-explicit inappropriate communication with a student; shall be
subject to a disciplinary action within the range of a suspension for nretno
less than three (3) months; up to and including revocation.

(iii)_An individual holding an educator’s license who is found to have engaged
in inappropriate communication of an explicit nature with a student, shail
be subject to permanent revocation.

(iv) An individual holding an educator’s license who_isifis found to have
inappropriately used school property; shall be subject to a disciplinary
action within the range of a suspension for netnc less than three (3)
months; up to and including revocation.

6. Inappropriate Physical Contact

{iy An individual holding an educator's license who is found to have engaged
in inappropriate physical contact with & student that does not result in harm or
potential harm to the student shall be subject to a disciplinary action within the
range of a formal reprimand up to and inciuding suspension for two (2) years,

(il An individual heiding an educator’s license who is found to have engaged
in inappropriate physical contact with a sfudent that results in harm or potential
harm to the student shall be subject te a disciplinary action within the range of
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a suspension for not less than two (2) years up to and including permanent
revocation.

7. Falsification of Licensure Documentation - An individual holding an educator's
license who is found to have falsified licensure documentation shall be subject to
a disciplinary action within the range of revocation or permanent revocation.

8. Violation of the Teacher Code of Ethics - An_individual holding an educator’s
license who is found to have violated the teacher code of ethics shall be subject to
a disciplinary action within the range of suspension within the range of a
suspension for no less than one (1) vear ene-{H-year-up to and including
revocation.

{b) Similar offenses —— Actions refated or similar to the above erumeratedabove-enumerated
offenses shall carry recommended disciplinary action commensurate with the range
established for the similar offense.

(¢} Nothing in this part shall prevent an educator from exercising his or her lawful authority to
use reasonable force when necessary under the circumstances o correct or restrain a
student or prevent bodily harm or death to another person pursuant to T.C.A. § 49-6-4107.

{d) _Repeated violations — Individuais holding an educator's license who are subject to
multiple disciplinary actions by the Board,; shali face disciplinary action in excess of the
recommended ranges. A feurth-third violation, regardless of severity, shall be subject to a
recommendation ferof revocation.

h){e) Nothing in this rule shall prohibit the State Board from imposing a disciplinary
action outside of the uniform discipline range upon good cause shown in extraordinary
circumstances.

Discipline-Schedule—the following-chart-outlines-the-disciplinans ranges-forthe offenses listed

as-indicated by the shaded-squares.
Lelterof Suspension | Suspension | Suspension | Suspension | Suspension
Formal of 3-8 of-6-menths | of 4+ Year18 of-18 of 2 years—~
Reprimand months ~1Year Meonths menths—2 | Reveocatien

Minor-testing
Class | breaches

4 Negligense-with-peo
harm-to-a-student

Unprefessionalism—
Inappropriate

: -
Non-Explicit)
Ynprofessionalism-
inappropriate-Use
of School Property

Class
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children

Intoxication—off
schoolgrounds-wio

Class | Majortesting
2 breaches

MNegligence-with

children

harm-to-astudent
——
school-grounds;-wio

children

Intoxication—on
school-grounds v/

Class

ehitdren

Intoxication—off
4 schosl grounds-wif

Inappropriate

(Explicit)

Unprofessionalism—

Communication

Feleny-cenviction - -

(6)._Restoration of License

{a) Suspension

A person whose license has been suspended under parts (3), (4). or (54) of this

rule shal-may have the-his or her educator’s license restored after the period of
suspension has been completed, and, where applicable, the person has complied
with any-all terms prescribed by the State Board. Suspended ficenses are subject
to the expiration and renewal rules of the State Board.

(b) Denial or Revocation

1. A person whose license has been denied or revoked under parts (343), (4}, or

{2454) of this rule may apply to the State Board to have the license issued or
restored upon application showing that the cause for denial or revocation no longer
exists and that the persen has complied with any terms imposed in the order of
denial or revocation. In the case of a felony conviction, before an application will
be considered, the person must also show that any sentence imposed, including
any pre-trial diversion or probationary period, has been completed. Application for
such issuance or restoration shall be made to the Office of Educator Licensing and
forwarded to State Board counset,

A person whose license has been revoked under parts (313), (4}, or (2544) of this

rule shall not be eligible to reapply for licensure for a periad of retng less than five
(5) years from the time at which the license was initially revoked.
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{7}

3. In any deliberation by the Board of Education to restore a license that has been
revoked, there will be a rebuttable presumption that an educator teacherwhose
license has been revoked is unfit for licensure, Nothing in this section is intended
to guarantee restoration of a license.

Presumptive Denial — There shall be a rebutiable presumption that Aany person applying for an

{8}

educator's license who has committed an offense that would subject him or her to revecationif
icensed shall be presumed ineligible to receive a Tennessee educator's license.

Scope of Disciplinary Action — A persen whose license has been denied, suspended, or revoked
may not serve as a volunteer or be employed, directly or indirectly, as an educator,
paraprofessional, aide, substitute teacher, or in any other position during the period of the denial,
suspension, or revocation.

_Notice of Hearing -—— Any person who is formally reprimanded or whose license is to be denied,

suspended, or revoked under parts (23) or wheis-refused-a-license-ercerdificate-underpart{3)({45)

of this rule shall be entitled to written notice and an opportunity for a hearing to be conducted as a

contesied case under the Fennessee-Uniform Administrative Procedures Act, T.C. A § 4-5- 301, ef
Seq.:
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{2} Discipline-Schedule — the following chartoutlines-the-disciplinary ranges for the offenseslistedasindicated-by-the
shaded squares:

(10) Discipline Scheduie — The following chart outlines the least and greatest disciplinary ranges for the
offenses listed as indicated by the shaded squares,

Letter of Suspension | Suspension Suspension Suspension Suspension of Permanent
Formal of 3-months | of 6 months of 1 Year up of 18 months 2 years up to Revocation
Reprimand up to and up to and to and up to and and including | Revocation
including 6 including- -1 including -18 including- 2 -Revocation
months Year Months Years
Minor Testing Breach e 3
Negligence w/o Harm or [ ! L 2 e

Potential Harm

Inappropriate Physical = = -
Cantact w/o Harm

Unprofessionalism -— = =
Inappropriate : |
Communication (Non-
Explicit) o
Unprofessionalism —-— : S
Inappropriate Use of c
School Property i
Possassion/intexication
Use - Off School
Premises/Property w/g
Chiidren Present During
School Related Activity

: Possession/Use - Off
School

: Premises/Property w/
Children

Possession/Use - On
Schoal
Premises/Property w/c
Children
Possessien/Use - On
Schoal
Premises/Property w/
Childrentse

Maijor Testing Breach

Violaticn of Teacher
Code of EthicsUse
Negligence w/ Harm ¢r
Potential Harm to a
Student

Inappropriate
Disciplinary
Measuresiegligence
with harm-or potential
harmm to-a-student

[nappropriate Physical
Contact with
Haminappropriale

Disciplinary-Measures

Felony Canviction
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Falsification of
Licensure

Documentation

Unprefessionalism -
Inappropriate
Communication

(Explicit) - - - . - -

{3)-Notification-of Office of Educator Licensing-tis the-respensibility-of the superintendent-of-the-employing public-or
non-publicschoolorschool system-toinform the Office-of Educator Licensing oficensed-teachers-or administralors
who-have beensuspended-or dismissed,-or-who—haveresigned—followingallegations—ot-conduct-whish,—if
substantiated would warrant consideration-for license suspension-or revocation-under-parts{1}-er-C2)—Fhereport
shall-be-submitted-within-thirh- (30)-days-of the-suspension-dismissal orresignation—The-superintendent shall-also
report felony convictions-of licensed teachers or adrinistrators-within-thirly (303 days-of receiving knowledge-of-the

conviction:

Authority: T.C.A §§ 49-1-302_43-1-607, 49-5-108. Administrative History: Repeal and new rule filed December 18,
2015; effective March 18, 2015. A stay of the rule was filed January 28, 2015; new effective date June 1, 2015. Amendment
filed May 29, 20185; effective August 27, 2015. Emergency ritle filed August 27, 2015; effective through February 23, 2016.
Repeal and new rules filed October 27, 2015, effective January 25, 2016.
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Authority: T.C.A. §§ 49-1-302, 49-1-607, 49-5-108. Administrative History: Repeal and new rule filed December
18, 2015, effective March 18, 2015. A stay of the rule was filed January 28, 2015, new effective date June 1, 2015.
Amendment filed May 29, 2015; effective August 27, 2015, Emergency rule filed August 27, 2015; effective through
February 23, 2016. Repeal and new rules filed October 27, 2015; effective January 25, 2016.

* If a roll-call vote was necessary, the vote by the Agency on these rules was as foliows;

Absent Signature

Board Member Aye No Abstain
(if required)

Bawcum
Chancey
Cobbins
Edwards
Ferguson
Hargrove
Kim

Lane
Rolston
Tucker

HKIX|X| XX

i

| certify that this is an accurate and complete copy of an emergency rule(s), lawfully promulgated and adopted.
Date: A\Jc\k%‘ 7 & 2OV

Signature: Qk%\ —

Name of Officer: Elizabeth Taylor

Wi
551“ Hiagy "/x
w Y
{f’l‘d‘n {/".

Title of Officer; General Counsel

/’?':“V;;w V::“'\* S T “')l
%»((/,,j /1{3,5‘0“ :CL’O%\\\\\@ Subscribed and sworn to before me on; /k/
’?),—;;, ity
S8lon g ®” Nofary Public Signature:
. . 2 “
My commission expires on: 9% -7
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State Board of Education Rules
Chapter 0520-02-03 — Educator Licensure
Rule 0520-02-03-.09 - Denial, Formal Reprimand, Suspension, and Revocation

All emergency rutes provided for herein have been examined by the Attorney General and Reporter of the State
of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,
Tennessee Code Annotated, Title 4, Chapter 5.

ZJirbnk 1, fwf aty ¥
Herbert H. Slatery, Il
Attorney General and Reporter

/i 2017
P Date
Department of State Use Only
Filed with the Department of State on: ?/{5{? 7
Effective for: 5 *days
Effective through: 31’5*/ / f’g

* Emergency rule(s) may be effective for up to 180 days from the date of fiting.

4 oo b

/ Tre Hargett
Secretary of State
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DEPARTMENT:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFEF RULE ABSTRACT:

G.0.C. STAFF RULE ABSTRACT

Health

Board of Medical Examiners Committee for Clinical
Perfusionists |

Licensure Fees for Clinical Periusionists

No federal or state law or regulation has mandated the
promulgation of this rule.

October 1, 2017 through June 30, 2018
None

This proposed rule will reduce the initial licensure fee and
the biennial licensure renewal fee from $350.00 to
$250.00. This rule amendmeni was approved by the
Committee in December 2014 for a rulemaking hearing.
However, failure to achieve a quorum prevented the
Comnmittee from conducting a rulemaking hearing.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects smail business.

)

(2)

(3)

(4)

(5)

(6)

(7)

The extent to which the rule or rules may overlap, duplicate, or conflict with other federal, state,
and local governmental rules.

This rule amendment does not cverlap, duplicate, or conflict with other federal, state, and local
government rules.

Clarity, conciseness, and lack of ambiguity in the rule or rules.
This rule amendment is established with clarity, conciseness, and lack of ambiguity.
The establishment of flexible compliance and/or reporting requirements for small businesses.

This rule amendment does not establish flexible compliance and/or reporting requirements for small
businesses. ‘

The establishment of friendly schedules or deadlines for compliance andfor repotrting
requirements for small businesses.

This rule amendment does not establish friendly schedules or deadlines for compliance reporting
requirements for small businesses.

The consolidation or simplification of compliance or reporting requirements for small businesses.

This rule amendment does not consolidate or simplify compliance or reporting requirements for small
businesses.

The establishment of performance standards for small businesses as opposed to design or
operational standards required in the proposed rule.

This rule amendment does not establish performance standards for small businesses as opposed to
design or operational standards required for the proposed rule.

The unnecessary creation of entry barriers or other effects that stifle entrepreneurial activity, curb
innovation, or increase costs.

This rule amendment does not create unnecessary barriers or other effects that stifle entrepreneurial
activity, curb innovation, or increase costs.
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STATEMENT OF ECONOMIC IMPACT TO SMALL BUSINESSES

Name of Board, Committee or Council: Board of Medical Examiners Committee of Clinical Perfusionists
Rulemaking hearing date: N/A

Type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, and/or directly benefit from the proposed

rule:

Clinical Perfusionists and those that employ them, such as hospitals, will be affected. These groups will
benefit from the fee reductions. Currently, there are one hundred and thirty-two (132) licensees,

Projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or
record:

This proposed rule amendment will not affect reporting or recordkeeping and does not involve administrative
costs.

Statement of the probable effect on impacted small businesses and consumers:

The Committee does not anticipate that there will be any adverse impacts to small businesses as small
businesses could benefit from the fee reductions. The proposed rule amendment should not have any impact
on consumers,

Description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose andfor objectives of the proposed rule that may exist, and to what exient, such alternative
means might be less burdensome to small business:

There are no less burdensome, less intrusive or less costly methods of achieving the purpose and/or
ohjectives of the proposed rule amendment. On the contrary, this rule amendment could have a positive
impact on business.

Comparison of the proposed rule with any federal or state counterparts:

Federal: None.

State: Many boards and committees, currently operating at a surplus, are reducing some licensure
fees according to the formula provided by the budget office.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

This proposed rule amendment does not provide exemptions for small businesses.
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Impact on Local Governments

Pursuantto T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The proposed rule amendment should not have a financial impact on local governments.
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Additional Information Required hy Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)}{1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule,

This rule amendment will reduce the initial licensure fee and the biennial licensure renewal fee from $350.00 to
$250.00. This rule amendment was approved by the Committee in December 2014 for a rulemaking hearing.
However, failure to achieve a quorum prevented the Committee from conducting a rulemaking hearing.

(B) A citation to and brief description of any federal law or reguiation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

None. I

{C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Clinical Perfusionists and those that employ them, such as hospitals, will be affected. Currently, there are one
hundred and thirty-two {132) licensees.

(D} Identification of any opinions of the attorney generai and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

None. I

(E) An estimate of the probabie increase or decrease in state and local government revenues and expenditures,
if any, resuiting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

This rule amendment should not result in any increase or decrease in state or local government revenues or
expendifures.

(F) ldentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

| Nathaniel Flinchbaugh, Assistant General Counsel, Department of Health. |

(G) ldentification of the appropriate agency representative or representatives who will explain the rule ata
scheduied mesting of the committees;

{ Nathaniel Flinchbaugh, Assistant Generai Counsel, Depariment of Health. |

{H) Office address, telephone number, and email address of the agency representative or representatives who
wili explain the rule at a scheduled meeting of the committees; and

Office of General Counseli, Department of Health, 665 Mainstream Drive, Nashville, Tennessee 37243, (615)
741-1611, Nathaniel Flinchbaugh@tn.gov.

() Any additional information relevant to the rule proposed for continuation that the committee requests.

| None.
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persons who will be affected by the amendments, or submifted by a municipalify which will be affected by the amendments, or an association
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State.

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninety (90) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
increases that are promuigated as emergency rules pursuant to § 4-5-208{a) and fo subsegquent rules that make permanent such emergency
rules, as amended during the rulemaking process. In addition, this section shall not apply fo state agencies that did not, during the preceding
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121(b).
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Chapter Number = Chapter Title
0880-11  General Rules and Regulations Governing the Practice of Clinical Perfusionists
Rule Number ' Rule Title
 0880-11-06 Fees =
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GENERAL RULES AND REGULATIONS GOVERNING CHAPTER 0880-11
THE PRACTICE OF CLINICAL PERFUSIONISTS

(Rule 0880-11-.05, continued)

(a) Pursuant to licensure/certification in another state:

1. Comply with ali the requirements of paragraph (2) of this rule except
subparagraphs (d) and (j); and

2. Cause to be submitted the information necessary for the Committee to determine
that the siate of licensurefcertification has licensure or certification requirements
substantially eguivalent to the requirements of the Tennessee "Clinical
Perfusionist Licensure Act” (T.C.A. §§ 63-28-101, et seq.) and this chapter of
rules; and

3. Cause the certification issued pursuant to subparagraph (2} (h) to show that the
iicensure or certification in another state is current, active and is in good standing
without any restriction or encumbrance.

{b} Pursuant to ABCP ceriification:

1. Comply with all requirements of paragraph (2) of this rule except subparagraphs
{d) and (j); and

2. Have the ABCP submit direcily to the Commillee’s administrative office
satisfaciory evidence of current ABCP certification as a cerlified chinical
perfusionist.

(4)  Application review and licensure decisions shall be governed by Rule 0880-11-.07.
Authority: T.C.A §§4-5-202, 4-5-204, 63-1-101, 63-6-101, 63-28-103, 63-28-104, 63-28-105, 63-28-106,
63-28-109, 63-28-114, 63-28-117, 63-28-118, and 68-11-114. Administrative History: Original ruie filed
April 26, 2002; effective July 10, 2002. Amendment filed May 8, 2003; effective July 22, 2003.
Amendment filed Aprit 5, 2008; effective June 18, 2006.

0880-11-.06 FEES. Al fees provided for in this rule are non-refundable.

H—Initiak-isensure-foe-to-be-submitled-at-the time-ef-applicatien——— —— 535000
[ Initial licensure fee to be submitted at the lime of application, $250.00 B [ Formatted: Not Strikethrough J
. . ; ikethrough
(B Bioaiokronewakion fo-hs-cubmiios overy iwo-{2)yosiswheR—— 35000 nrormatted: Not Siletough _ )
licensure-renewsalis-due; o [ Formatted: Font color; Red, Strikethrough }
*+°"----1 Formatted: Indent: Left: 0.38", Hanrging:
(2) Biennial renewal fee {o be submitted every two (2) years when $250.00 0.38"

licensure renewal is due,

(3) Late renewal fee $100.00
(4) Licensure reinstatement/restoration fee % 50.00
(5) Duplication of license fee ) $ 2500
(6) Biennial staie regulatory fee to be submitted $ 10.00

at the time of application

{7) Fees may be paid in the following manner:
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GENERAL RULES AND REGULATIONS GOVERNING CHAPTER 0880-11
THE PRACTICE OF CLINICAL PERFUSIONISTS

(Rule 0880-11-.06, continued)

{a) All fees paid by money order, certified, personal, or corporate check must be submitted
to the Commillee's Administrative Office and made payable to the Committee for
Clinical Perfusionists.

(b} Fees may be paid by Division-approved credil cards or other Division-approved
electronic methods.

Authority: T.CA. §§4-3-1011, 4-5-202, 4-5-204, 63-1-107, 63-6-101, 63-28-107, 63-28-114, and 63-28-
118. Administrative History: Original rule filed April 26, 2002; effective July 10, 2002, Amendment filed
March 10, 2008, effective May 24, 2005,

0830-11-.07 APPLICATION REVIEW, APPROVAL, AND DENIAL.

M

@

3)

{4)

Review of all applications to determine whether or not the application file is complete may be
delegated fo the Committee’s adminisirator. ’

A temporary authorization to practice, as described in T.C.A. § 63-1-142 may be issued to an
applicant pursuant to an initial determination made by a Commitiee and Board designee who
have both reviewed the completed application and determined that the applicant has met all
the requirements for licensure, renewal or reinstatement. The temporary authorization to
practice is valid for a period of six (6} months from the date of issuance of the temporary
authorization to practice and may not be extended or renewed. If the Committee or Board
subsequently makes a good faith determination that the applicant has not met alt the
requirements for licensure, renewal or reinstatement and therefore denies, limits, conditions
or resiricts licensure, renewal or reinstatement, the applicant may not invoke the doctrine of
estoppel in a legal action brought against the state based upon the issuance of the temporary
authorization {o practice and the subsequent denial, limitation, conditioning or restricting of
licensure.

If an application is incomplete when received by the Administrative Office, or the reviewing
Committee and/or Board member or the Commitiee's/Board’s designee determine additional
information is required from an applicant before an initial defermination ¢an be made, the
Board administrator shall notify the applicant of the information required. The applicant shail
cause the requested information to be received in the Administrative Office. on or before the
sixtieth (0th) day after receipt of the notification.

(a) Such netifications shall be sent certified mail, refurn receipt reguesied, from the
Administrative Office.

(b) If requested information is not timely received, the application file may be considered
abandoned and may be closed by the administrator. If that occurs, the applicant shall
be notified that the Commitiee and Board will not consider issuance of a license until a
new application is received pursuant to the rules governing that process, including
another payment of all fees applicable io the applicant’s circumstances and submission
of such new supporting documents as is required by the Committee and Board.

If a reviewing Committee and/or Board member or Committee and/or Board designee initially
determines that a compieted application should be denied, Emited, conditioned or restricted, a
temporary authorizatiors shall not be issued. The applicant shall be informed of the initial
decision and that a final determination on the application will be made by the Committee and
the Board at their next appropriate meeting. If the Committee and Board ratify the initial
denial, limitation, condition or restriction, the action shall become final and the following shall
oceour:
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows!

Board Member

Aye

No

Abstain

Absent Signature
{if required)

N/A

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
Board of Medical Examiners Committee for Clinical Perfusionists (board/commission/other authority) on

12/16/2014 (date as mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222. The Secretary of
State is hereby instructed that, in the absence of a petition for proposed rules being filed under the conditions set
out herein and in the locations described, he is to treat the proposed rules as being placed on file in his office as
rules at the expiration of ninety (90} days of the filing of the proposed rule with the Secretary of State.

Date:

Signature:

Name of Officer:

Titte of Officer:

bawid £

Nathaniel Flinchbaugh

Assistant General Counsel
Department of Health RIS

Subscribed and sworn to before me on: /]

Notary Public Signature: = M%M '
( .

My commission expires on:

Jdanuary ’Eg\ﬁﬂﬁ‘i’\\“

FITEEEYT

All proposed rules provided for herein have heen examined hy the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.

Department of State Use Only

m

Fited with the Department of State on:
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Effective on:

Herbert H Siﬁe;y 1
Attorney General and Reporter

&f&? fmg?
7

Date

7/3/t7

;o_/;/;

7
Secretary of State

Tre Hargett



DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

G.0.C. STAFF RULE ABSTRACT

State Board of Education

Charter Schools

Tennessee Code Annotated, Section 49-1-302(a){4)(A)
December 21, 2017 through June 30, 2018

Not Applicable

T.C.A. § 49-13-112 provides that allocations to charter
schools from the local board of education "shall be in
accordance with the rules and regulations promulgated by
the department of education.” The allocation of state and
local funds rule was originally promulgated in 2010 and
recently there have been several questions and concemns
from schools and districts as well as from the Tennessee

- Comptroller's office.

This proposed rule seeks to provide clarity around charter
school funding and aligns to legisiation that has been
introduced by the depariment of education.

The following changes have been made to the rule:

o Clarifies language for the calculation of funding for
each charter school.

e Clarifies growth funding and capital outlay funding.

¢ Clarifies authorizing LEAs may not charge an
administrative fee to charter schools and outlines the
conditions that LEAs may withhold funding from a
charter for certain services.
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Regulatory Flexibility Addendum
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rute making process as described in T.C.A.

§ 4.5-202(a)(3) and T.C.A. § 4-5-202(a}, all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses,

Not Applicable
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp:/state.tn.us/sos/acts/106/publpct070.pdf) of the 2010 Session of the General Assembly)

This ifem may impact the funding allocations for any local schooi district that was using prior year enroliment
numbers.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-228(i)(1).

{A) A brief summary of the rule and a description of all relevant changes in previcus regulations effectuated by
such rule;

T.C.A § 49-13-112 provides that allocations to charter schools from the local board of education "shall be in
accordance with the rules and regulations promulgated by the department of education.” The allocation of state
and local funds rule was originally promulgated in 2010 and recently there have been several questions and
concerns from schools and districts as well as from the Tennessee Comptroller's office.

This item seeks to provide clarity around charter school funding and aligns o legislation that has been
introduced by the department of education.

The following changes have been made fo the rule:

Clarifies language for the calculation of funding for each charter school.

Clarifies growth funding and capital outlay funding.

Clarifies authorizing LEAs may not charge an administrative fee to charter schools and outlines the conditions
that LEAs may withhald funding from a charter for certain services.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Pursuant to T.C.A. § 49-1-302(a)}(4)}{A), it is the duty of the State Board of Education and it has the power to
develop and adopt policies, formulas and guidelines for the fair and equitable distribution and use of public funds
among public schools and for the funding of all requirements of state laws, rules, regulations and other required
expenses, and to regulate expenditures of state appropriations for public education, kindergarten through grade
twelve (K-12),

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Local Education Agencies and Charter Management OQrganizations are most directly affected by this rule.
Neither of which has urged adoption or rejection of this rule. After first reading, the Comptroller's Office of
Research and Education Accountability (OREA) provided feedback on the proposed rule which was considered
in making changes between first and final reading. The OREA urges adoption of this rule. The Tennessee
Department of Education and the Tennessee State Board of Education urge adoption of this rule.

(D) Identification of any opinions of the atiorney general and reporter or any judicial ruling that directly relates to
the rule;

Tenn. Op. Atty. Gen. No. 13-34 (Tenn. A.G.), 2013 WL 1856670
Tenn. Op. Atty. Gen. No. 13-72 (Tenn. A.G.), 2013 WL 5303888
Tenn. Op. Atty. Gen. No. 08-169 (Tenn. A.G.), 2008 WL 4759874

(E) An estimate of the prabable increase or decrease in state and local government revenues and expenditures,
if any, resuiting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent {2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

N/A |
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{F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Elizabeth Taylor
Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@ftn.gov

Elizabeth Fiveash
Elizabeth.Fiveash@tn.gov

{G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Elizabeth Taylor
Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@in.gov

Elizabeth Fiveash
Elizabeth.Fiveash@in.qov

{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Elizabeth Taylor

18t Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
{615)-2563-5707

Elizabeth. Taylor@tn.gov

Nathan James

1st Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
(615)-532-3528
Nathan.James@in.goy

Elizabeth Fiveash

Assistant Commissioner Palicy & Legislative Affairs, Tennessee Department of Education
Sth Floor, Andrew Johnson Tower

710 James Robertson Parkway

Nashville, TN 37243

(615) 253-1960

Elizabeth.Fiveash@tn.gov

(I Any additional information relevant to the rule proposed for continuation that the committee requests.

N/A
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312 Rosa .. Parks Avenue, 8th Floor Snodgrass/TN Tower Sequence Number: ~ "
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Fax: 615-741-5133 (s) {alo O
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Effective Date: QQ;) a1

Proposed Rule(s) Filing Form

Proposed rules are submitted pursuant to T.C.A. §§ 4-5-202, 4-5-207 in lieu of a rulemaking hearing. It is the infent of the Agency to
promuigate these rules without a rulemaking hearing unless a petition requesting such hearing is filed within sixty (60} days of the
first day of the month subsequent to the filing of the proposed rufe with the Secretary of State. To be effective, the petifion must be
filed with the Agency and be signed by twenty-five (25) persons who will be affected by the amendments, or submitted by a
municipality which will be affected by the amendments, or an association of fwenty-five (25} or more members, or any standing
committee of the General Assembly. The agency shall forward such petition to the Secretary of State.

Agency/Board/Commission: | Tennesses State Board of Education

Division:

Contact Person: | Elizabeth Taylor

Address: | 710 James Robertson Pkwy

Zip: | 1st floor

Phone: | 37243

Email: | 615-253-5707

Revision Type (check all that apply):
_ X Amendment
_ New
~ Repeal

Rule(s) Revised (ALL chapters and ruies contained in filing must be listed here. If needed, copy and
paste additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule
Title per row)

Chapter Number | Chapter Title

0520-14-01 Charter Schools

Rule Number Rule Title

0520-14-01-.03 Allocation of State and Local Funds
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RULES
OF THE
STATE BOARD OF EDUCATION
CHAPTER 0520-14-01

CHARTER SCHOOLS

0520-14-01-.03 ALLOCATION OF STATE AND LOCAL FUNDS.

(1)

(2)

(3.

(4)

A local board of education shall allocate to each charter school an amount equal to the-perthe per

allocations under federal laws or regulations.

Student enroliments used in per pupil calculations shall be based on current year average daily
membership (ADM] for the LEA in which the school resides {inclusive of all charter school
enrollment). The charter school's allocation shall be calculated by multiplying the per pupil
amount by the charter school’s current year ADM.

__Allocations to charter schools shall be based on one hundred percent {100%) of state and local

funds received by the charter authorizer-LEA, including any current year growth funds received
by the autherizing-chartering LEA-and- authorizer and the required local match for the state funds
generated under the Basic Education Program (BEP) for capital outlay surrent-funds-allocated for
capital-outlay-purpeses{excluding the proceeds of debt obligations and associated debt service).

The department of education shall calculate the amount of state funding required under the BEP

(54)

-Student-enrelments-used-in-

for capital outlay to be received in a fiscal year by the LEA in which the charter school resides and
shall distribute directly -to each charter school its total per pupil state share.

upil-allocations-caleulations-shall-be-based--on-current-year
enrollment-for-the-charter-scheols-and-for-the-autheorizing-LEA- The-charter-school's-allocation
shall-be-caleulated-by-multiplving—the-per-pupil-amount-by-the-charter-scheels-current-year
enreliment

er-|

Allocations to athe charter school may not be reduced by the charter authorizer LEA for
administrativeindirestorany ethercategory of costexcept for the annual authorizer fee, If the
charter agreement includes a provision whereby the charter authorizer will provide for employee
benefits or retirement, then the authorizer may withhold funds to cover the costs of those

operational-services the charter school chooses to purchase from the charter authorizer
autherizer-prevides-fora-fee-may also exist in a separate services contract eentractual-agreement
hetween the charter school and the authorizer. However, approval of a separate services contract
may not be a condition of approval of the charter agreement._If a_services contract is executed
with the charter authorizer, then the authorizer may withhold funds to cover the costs of those
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CHARTER SCHOOLS CHAPTER 0520-14-01

{(Rule 0520-14-01-.04, continued)

(6)

Each charter authorizer -LEA-shall include as part of its budget submitted pursuant to T.C.A. § 49-
2-203, the per pupil amount of local money it will pass through to charter schools during the
upcoming school year. Allocations to the charter schools during that year shall be based on that
figure. The charter authorizer LEA-shall distribute the portion of local funds it expects to receive
in no fewer than nine (9) equal instaliments to the-charter schools in the same manner as state
funds are distributed. The initial per pupil amount of funding shall be calculated using the number
of BEP funded ADMs for the first payments. ArA charter authorizer -LtEA-shall adjust payments to
its charter schools, at a minimum, in October, February and June, based on changes in revenue,
student enrollment, or student services. Beginning with the first such adjustment, and continuing
for the remainder of the school year, the charter autherizer LEA-shall use current year enrollment
to calculate the adjusted per pupil amount.

New charter schools or charter schools.adding a new grade shall be funded based on anticipated

(87)

(98)

(108)

enrollment in the charter agreement. Those figures shall be subsequently adjusted to reflect the
actual number of students enrolled.

Pursuant to T.C.A. § 49-13-124, the charter authorizer shastering-autheribe-may endorse the
submission of the qualified zone academy bond application to the local taxing authority. The
charter authorizer chartering-authority-may endorse such a bond application submitted by the
charter school governing body, or the charter authorizer ehartering-autherity-may include the
charter school’s project as part of the ehartering-autherity's-bendauthorizer’s bond application.

if charter schools provide school nutrition programs, they may provide their own programs in
compliance with United States Department of Agriculture regulations and State law or they may
contract with the charter -LEA-forauthorizer for the provision of school nutrition programs.

Charter schools that provide transportation in accordance with the provisions of T.C.A. § 49-6-
2100 et seq., other than through an agreement with the charter authorizer-bEA, shall receive the
State and local funds generated through the BEP for such transportation.

Authority: T.C.A. §§ 49-2-203, 49-13-112, 49-13-124, 49-13-126, and 49-6-2100 et seq. F-G-A-§§-49-13-
112 and 4913126 Administrative History: Original rule filed March 25, 2010, effective August 29, 2010.
Repeal and new rule filed March 21, 2012; effective August 29, 2012.
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Sighature
(if required)

Chancey

Cook

HKEX|X

Edwards

Ferguson X

Hartgrove

Kim

Rolston

KX XX

Tucker

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted
by the _Tennessee State Board of Education_ on _05/24/2017 , and is in compliance with the provisions
of TCA § 4-5-222 The Secretary of State is hereby instructed that, in the absence of a petition for
proposed rules being filed under the conditions set out herein and in the locations described, he is to treat
the proposed rules as being placed on file in his office as rules at the expiration of sixty (60} days of the
first day of the month subsequent to the filing of the proposed rule with the Secretary of State.

o Date: C\ /\’2; / ’\_7

SN 7 go——
SQEAL Gy T
S 0 /,,:\ “ Signature: C\( k

Name of Officer: ? \\?F}?Qﬁg’\f\ YH\?}%\C){
Title of Officer: __ Lo €N« 6\ Crrnse

3¢ g
i N
i

= iy
Subscribed and sworn to before me on: Qi(‘l{ L3
] 3

{,
}”mssmn

Notary Public Signature:

My commission expires oh:

58



State Board of Education Rules
Chapter 0520-14-01 — Charter Schools
Rule 0520-14-01-.03 — Allocation of State and Local Funds

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative
Procedures Act, Tennessee Code Annctated, Title 4, Chapter 5.

Herbert H. Shatery Ili.
Attorney General and Reporter

‘?/é@ fw 17

Date

Department of State Use Only

Filed with the Department of State on:

Effeciive on:

/ Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Tennessee Technological University

DIVISION:

-SUBJECT: Student Conduct

STATUTORY AUTHORITY: Tennessee Code Annotated, Section 4-5-102(12)(EX(ii)
EFFECTIVE DATES: Noverﬁber 30, 2017 through June 30, 2018

FISCAL IMPACT: None

STAFF RULE ABSTRACT: In 2016, Tennessee Tech University (TTU) initiated a

comprehensive review of the Student Conduct pelicy. This
review was initiated due to the separation of TTU from the
Tennessee Board of Regents system. TTU is in the
process of establishing rules for necessary key areas.

This proposed rule describes the expectations for student
conduct and the disciplinary sanctions that TTU may
impose through the disciplinary procedures outlined in this
rule.

NOTE: This rule contains all new language that is not
underlined in the redline copy.

60



Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The rule is not anticipated to have an impact on smali businesses.

61



Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any ruie proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state in.us/soslacts/106/publ/pc1070.0df) of the 2010 Session of the General Assembly)

The rule is not anticipated to have an impact on local government.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

In 2016, Tennessee Tech University (TTU) initiated a comprehensive review of the Student Conduct policy.
This review was initiated due to the separation of TTU from the Tennessee Board of Regents system. TTU is

in the process of establishing rules for necessary key areas.

This rule describes the expectations for student conduct and the disciplinary sanctions that TTU may impose
through the disciplinary procedures outlined in this rule.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or esfablishing guidelines relevant thereto;

T.C.A. 4-5-102(12)(E)(ii)-the definition of “rule” under the UAPA includes agency statements that relate too
discipline of students. )

{C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Students of TTU are most directly affected by this rule. A policy that mirrors the proposed rule was reviewed
and approved by the Administrative Councii at TTU. The Council includes student, staff, and faculty

representatives.

{D) Iidentification of any opinions of the attorney general and reporter or any judicial ruling that directly reiates to
the rule or the necessity to promulgate the rule;

! None |

{E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

[ None |

(F} Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

| Kae Carpenter, TTU University Counsel and Katie Williams, TTU Dean of Students l

{G) ldentification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

| Kae Carpenter, TTU University Counsel and Katie Williams, TTU Dean of Students

{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Kae Carpenter, TTU University Counset Katie Williams, Dean of Students
1 William L. Jones Drive 1600 N. Dixie Avenue
Cookeville, TN 38505

931-372-3269

kcarpenter@intech.edy kwilliams@tntech.edu
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(I) Any additional information reievant to the rule proposed for continuation that the committee requests.

Rules
Of
Tennessee Technological University, Cookaville
CHAPTER 0240-09-01
Student Conduct

New
Table of Contenis is added to Chapter 0240-09-01 Student Conduct and shall read as follows:
Table of Contents

(240-09-01.01 Scope

0240-09-01.02 Definitions

0240-09-01.03 General Provisions
0240-09-01.04 Frohibited Conduct
0240-09-01.05 Disciplinary Sanclions
0240-08-01.06 Disciplinary Holds on Records
0240-08-01.07 Disciplinary Proceduraes
0240-09-01.08 Appeals

0240-09-04-.01 Scope is added to Chapter 0240-08-01 Student Conduct and shall raad as follows:
0240-09-01-01 Scope
(1) This rule and related policies apply both io Student or Registerad Student Organization prohibiied
conduct on and off Tennesses Tech Property. In the case of prohibited conduct that ocours off
Tennessee Tech Proparty, Tennessae Tech will take info account whather the prohibited conduct

adversety affects the interests of Tennesses Tech, including, but not limited to, prohibiiad condusct that:

(a) Ooours in conneciion with a Tennessee Tech Activity, including, but not limited to, a study abroad
program, clinical, intermship, service learning placement, or similar program; or

{b} Involves another member of the Tannessee Tech community; or

{c) Poses a credible, serious threat io the heaith and safety of the Tennassee Tech community or
Tennessee Tech Property.

(2) Tennessee Tech will take into consideration the following standards when deciding whether misconduct is
associated with a Registered Student Organization:

(a) The prohibited conduct is endorsad by the organization or any of its officers. "Endorsed by” includes,
but is not limited to, the following: active or passive consent or support, having prior knowledge that
the conduct was likely to occeur, or halping to plan, adverise, or promole the conduct;

(b) The prohibited conduct took place during the course of an aclivity paid for by the organization or paid
by members of the organization 1o support the activity or conduct in question;
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(¢} The prohibited conduct ocourred on property owned, confrolied, rented, leased, or used by the
organization or any of its members for an organizational event;

(¢} The prohibited conduct was related to inHliation, admission into, affiliation with, or as a condition for
continued membership in the organization;

{e} One or more officers of the organization had prior knowledge or reasonably should have known the
prohibited conduct would likely take place.

{3} This policy does not apply to academic misconduct.
Authority: T.CA. § 48-8-203 (a)(1XD); T.C.A. § 49-8-101 (a2 XA}
0240-02-01-.02 Definitions is added o Chapter 0240-08-01 Student Conduct and shall read as follows:
0240-09-01-.02 Definitions

(1) "Student” - any individual who is admittad, enrolled, or registered for credit courses at Tennessae Tech or
who may ne longer be enrolled or registered for credit courses, but engaged in prohibited conduct while
the individual was a Student at Tennesses Tech. For the purposes of this rule, "admitied” means in
aitendance at Tennessee Tech on either the first day of classes, or on the first day residence halls are
open, or the first day of the student orlentation, advising, and registration program, whichever is earlier.

(2} "Registered Student Grganization” ("RB0") - Any organization comprised primarily of currently enrolled
Students that have successfully completed the registration process and otherwise complied with
Tennessae Tech policies and requirements related to student organizalions,

(3) “Tennessee Tech Property” - all land, buildings, facilities, grounds, structures, or any other property
inchuding but not limited to movable objects owned, leased, used, maintained, or aperated by Tennessee
Tech. For purposes of this rule, Tennessee Tech Property includes all sirgels, alleys, sidewalks, and
public ways abuiting such property. Tennessee Tech Property also includes computers and network
systems owned, maintained, or coptrotled by Tennessee Tech or funded by Tennessee Tach.

(4) “Tennessee Tech Activity” - any activity on or off Tennesses Tech Property that is initiated, aided,
authorized, sponsored, or supervised by Tennessse Tech,

(%) “University Official” - an employee or agent of Tennessee Tech, including but not limited to university
police, facully members and staff acting in the performance of his/her/its duties as well as Student
aemployess (e.g., event staff, resident assistants, graduate or teaching assistants, efc.).

Authority: T.C.A. § 49-8-203 {(a)}1){D); T.C.A. § 48-8-101 (@)(2)(A).
0240-09-01-.03 General Provisions is addad {o Chapler 0240-09-01 Student Conduct and shall read as follows:
0240-09-01-.03 General Provisions

{1) Each Student or RS0 shall be responsible for his/hatfits conduct from the tims of admission to
Tennessea Tach through the actual awarding of a degrae, even though conduet may ocour before
classes begin or after classes end, as well as during the academic year and during periods between
terms.

{(2) A Student or RSO is responsible for histherfits guests or visitors and may be heild accountabie for the
behavior of hisfher/its guests or visitors on Tennassee Tech Property or in the handiing or use of
Tennessee Tech Property.

(3) Any Student thal chooses to take a leave of absence or withdraw from Tennessee Tech during any

academic period prior (o graduation with a pending disciplinary matier will be sublect o a disciplinary hold
placed on the Student's account preventing reenroliment until resolution of the conduct in guestion,
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Authority: T.C.A. § 49-8-203 (a)(1)(D); T.C.A. § 49-8-101 {a)(2)(A}.

0240-09-01-.04 Prohibited Conduct is added to Chapter 0240-08-01 Student Conduct and shall read as follows:

0240-09-01-.04 Prohibited Conduct

{1) Prohibited conduct includes, but is not limited o the following:

(a)

Physical Violence: Violence of any nature within the scope of this rule other than for seli-defense.
This includes fighting; battery; the use of a weapon, restraining or transporting someone against
his/her/its will; or any action that constitutes a trie threat or endangers the physical health or safety of
any person or causes reasonable apprehension of such harm,

Any conduct that fails within the terms of § T.C.A. § 39-17-308 (Harassment) or T.C.A. § 39-17-315
(Stalking) or *student-on-student harassment”, which means unwelcome conduct directed toward a
person that is discriminatory on a basis prohibited by federal, state, or local law, and that is so severs,
pervasive, and objectively offensive that it effectively bars the victim's access to educational
ocppoeriunity or benefit,

Discrimination: Any conduct that falls within the terms of any Tennessee Tech policy related to
discrimination and harassment;

Sexual Misconduct: The act of domestic vialence, dating violence, sexual assauit, and stalking as
defined by Tennessee Tech policy,

Hazing: Any conduct that falls within T.C.A. § 48-17-123 (2)(1), including, but not limited to,
intentional or reckiess act on or off Tennessee Tech Property by one (1) Student acting alone or with
others that is direcied against any other Student, that endangers the mental or physical health or
safety of that Student or that induces or coerces a Student to endanger the Student's mental or
physical heaith or safety,

Retaliation: Interfering with any aspect of a disciplinary matter or disciplinary hearing, including, but
not limited to threatening or intimidating a complainant or witnesses or attempting to do the same,

Disruptive Behavior: Any individual or group behavior that unreasonably disrunts the academic
environment (e.q. interferes with feaching, classroom operations, research, elc.) or unreasonably
interferes with operations, events, or programs on Tennessee Tech Property or during a Tennessee
Teach Aclivity; -

Obstruction of or Interference with Activities on Tennesses Tech Property or Facilities: Any
substantial interference with or substantial obstruction of any Tennessas Tach program, event, or
facility including the following:

1. Any unauthorized occupancy of facilities owned or controlted by Tennessee Tech or blockage of
access to or from such faciiities;

2. Interference with the right of any Tennessee Tech member or other authorized person to gain
access to any activity, program, event, or facilities sponsored ar controlled by Tennessee Tech;

3. Any obstruction or delay of a public safety officer, security officer, firefighter, EMT, or any
Lniversity Official;

4. Participation in a demonstration that substantially impedeas Tennessee Tech operations; or

5. Obstruction of the free flow of pedesirian or vehicular fraffic on Tennessee Tech Property orata
Tennessee Tech Activily,

Failure to Comply: Refusing or ignoring directions of a University Official acting in the performance of
his/her/its duties;
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{

Falsification: Providing information that is materially faise to, or withholding necessary information
from, any University Official acting in the performance of his/her/its duties;

Fraud: Deception, forgery, or alteration, including, but not limitad to, the unauthorized use of
Tennessee Tech documents, records, ideniification, compuiers, parking permits, identity theft, or any
other similar actions prohibited by law;

Theft: Unauthorized possession of Tennessee Tech FProperty or personat property of a member of the
Tennessee Tech community;

{m) Misuse or Damage of Properly: Any act of misuse, vandalism, maliclous or unwarranied damage or

(P}

{ag)

{s)

{1

destruction, defacing, disfiguring or unauthorized use of property belonging (0 Tennessee Tech or a
member of the Tennesses Tech community including, but not limited to, any parsonal property, fire
atarms, fire equipment, elevators, telephones, Tennessee Tech keys, tbrary materials and/or safety
devices;

Trespassing or Unauthorized Entry: Unauthorized access or atlempiing to gain access {c any
Tennessees Tech Froperty;

Weapons: Possession or carrying, whether openly or congesaled, with the intent to go armed, any
firearm, explosive, explosive weapon, bowie knife, hawi bill knife, ice pick, dagger, slingshot, leaded
cane, switchblade knife, blackjack, knuckies, or any other weapon of like kind, not used solely for
instructional or school-sanctioned ceremonial purpeses, in any Tennesses Tech building or bus,
campus, grounds, recreation area, athietic fisld, or any other property owned, operaied, or while in
use by Termessee Tech as prohibited by state law. No Student shall use a weapon or instrument o
sirnulate a weapon in acts that endanger or threaten any psison;

Hazardous Materials: Possession, ignition, or detonation of explosives, fireworks, flammabie
materials, ammunition, gasoling or other hazardous liguids, chemicals or hazardous materials, and
any other material or tem of like kind representing a potential danger io the Tennessese Tech
community;

Substance Abuse: The unlawiul manufacture, distribution, possession, use or abuse of any controlled
substance, llegal drug or aloohol on Tennesses Tech FPropery or as part of any activity sponsored by
Tennesses Tech in viclation of state or federal law or related Tennessee Tech policies;
Paraphernalia; The use or possession of equipment, products, or malarials that are used or intended
for use in the unlawful manufaciure, growth, use, or distribution of any drug or controlled subslance.
This offense includes the vioiation of any local ordinance, state, or federal law concarning the
unlawful possession of drug paraphermalia;

Parking or Traffic Viclations: In addition to the penaliies described in Tennessee Tech rules or
policles related to traffic, parking, and safety and sisewhere in this rule, the possession or use of a
motor vehicle on Tennassee Tach Properly may be limited or revoked for any of the following:

1. Possession or use of alcoholic beverages or drugs while operating a vehicle;

2. frresponsible operation of a vehicls;

3. Leaving the scene of an accideni;

4. Failure to report an accident invelving personal injury or property damage;

5. Excessive violations of policies io include expessive parking citations;

8, Falsifying vehicle registration or gaining such registration under false pretense; oy

7. Possession, use, or sale of fraudulent parking permits;

Violation of Information Technology Acceptable Use: Violation of any provision reiated to Tennesses
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Tech information technology faciities and resources as defined in related state or federal laws or
Tennesses Tech policies;

{4} Unauthorized Use of Personal Recording Devicas: Use of electronic or other devices to make a
photographic, audio, or video record of any person without his/her/its prior knowledge or consent in a
violation of Tennessee Tech policies;

{v) Invasion of Privacy: Making, or causing o be made, unauthorized video/audio recordings or
photographic images of a person in a location in which that person has a reasonable expeciation of
privacy, without the prior effective consent of the individual, or in the case of a minor, without the prior
effective consent of the minor's parent of guardian. This includes, but is not limited to, taking video or
photographic images in shower/locker rooms, residence hall rooms, and restrooms, as well as any
storing, sharing, and/or distributing of such unauthorized recordings/images by any means;

{w) Violation of Student Housing Policy: Viotation of any provision outhned in Tennesses Tach rules,
policies and procedures related to housing,

{x) Gambling: Uniawful gambling in any form;

{y) Financial lrresponsibility: Failure to meet financial responsibilities to Tennessee Tech including, but
niot limited fo, knowingly passing a worthiess check or money order in payment to Tennessee Tech;

{z) Unacceptable Conduct in Disciplinary Proceedings: Conduct at any stage of a disciplinary proceeding
or investigation that is contemptuous, threatening, or disorderly, including, but not limited 1o

1. Failure to obey the directives of & disciplinary body or University Official in the performance of
its/his/her/its duties;

2. Falsification, distortion, or misrepresentation of information during a disciplinary proceeding;
3. Disruption or interference with the orderly conduct of a disciplinary proceeding;

4. Atternpiing to influence the impartiality of 2 member of a disciplinary body prior to, or during the
course of, a disciplinary proceeding, or

5. Harassrment, intimidation, or retaliating against any pariikcipant in the Tennessee Tech disciplinary
pProcess;

(aa) Attempting to Violate the Student Conduct ruie or relaied policies;

{bb} Alding/Abetting a Viclation: Any attempt to commit any of the offenses identified as prohibited
conduct, or the aiding/abetting of the commission of any of the offenses listed as such. An atlempt fo
commit an offense Is defined as the infention to commit the offense coupled with the taking of some
action toward it commission. Being present during the planning or commission of any offense listed
under this section will be considered as aiding and abetting. Students who anlicipate or obsarve an
offense must remove themselves from the situation and are required 1o report the offense to
Tennesses Tech;

{co) Violation of Policies: Any violation of the general policies of Tennessee Tech as published In
Tannessee Tech publications including, but not limited 1o, policies or procedures published on
Tennessee Tech's web site;

(dd) Violations of State or Federal Laws: Any violation of state or federal laws, rules, regudations, ele,
proscribing conduct or esiablishing offenses;

(se) Violation of Imposed Disciplinary Sanctions: Violation of a disciplinary sanction officially imposed
during a Tennessee Tech hearing proceeding.

Authority: T.C.A, § 49-8-203 (a)(1)(D); T.C.A. § 48-8-101 (a){2)(A).
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0240-08-01-.05 Disciplinary Sanctions is added 1o Chapter 0240-09-01 Student Conduct and shall read as

follows:

0240-09-01~.05 Disciplinary Sanctions

{1} Upon a daetermination by clear and convincing evidence (unless otherwise required by federal or state
law, rule, or reguiation) that a Student or RS0 has engaged in prohibited conduct, the following
disciplinary sanctions may be imposed, either singly or in combination, by the Dean of Students and/or a
Tennesses Tech Judicial council:

(8)

(b)

(¢}

{d)

{e)

tnformal Warning: An oral or written warning to the Student or R30 found responsible for a vioiation
when the circumsiances and severity of actions do not warrant the development of an official record;

Official Warning: A writien notice to the Student or RS0 found responsible for a violation. The
warning will serve as official notification that continuation or repatition of specified conduct will be
cause for further disciplinary action;

Mo Contact Order: An order of no contact with any individuals who are complainants, victims or
witnesses in the student conduct procass. This includes, but is not limited to, verbal, written,
electrondc, celiular, physical, or social contact, or allowing others to make any similar contacts on a
Student's behalf. An order of no contact can also be issued as an interim measure prior to the
completion of the disciplinary process;

Restitution: A measure intended to compansate for the loss, damage, or injury caused by the Student
or an RSO, This action may take the form of appropriate service, monetary compensation, or malterial
replacement;

Restriction of Privileges: A restriction upon 2 Sludent or RS0s privileges for a perod of time. These
restrictions may include, but are not limited to denial of the following:

1. The ability o represent Tennesses Tach al any avent;
2. lkse of Tennessee Tech faciiiies;
3. Parking privileges;

4. Participation in, etection o, or appointment as a member or officer of Student Government or any
RSO or

5. Application for use of Tennesses Tech funds;

Educationat Action: A measure intended 1o educate the Student or members of the RS0 on the
responsibiliies to refrain from prohibited conduct and learn from the violation. Educational actions
include, but are not limited to:

1. Aftendance at educational activities or substance education workshops;

2. Completion of a prescribed number of communily service hours;

3. Participation in a counseling assassment; or

4. Attendance at community education classas;

Parental or Legal Guardian Notification: Pursuant to T.C A, § 49-7-146, Tenngssee Tech is required
o notify a parent or legal guardian of a Student under age twenty-one (21} i the Student "has
committed a disciplinary violation with respect to the use or possession of alcohol, or a controlled
substance, or a controlled substance anatogue that is a violation of any federal, state, or local law, or

any rule or policy of [Tennessee Tech], except as prohibited by the Federal Education Righis and
Privacy Act (FERPA) (20 U.5.G. § 1232g).” Tennessee Tech will provide such notice il
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1. The student admits responsibility for engaging in the prehibited conduct; or

2. Thereis a final finding of responsibility pursuant to Tennessee Tech disciplinary procedures;

(h) Disciplinary Probation: Continued enroliment of a Student or recognition of an RSO on probation may

{i)

be conditioned upon adherence o Tennessee Tech rules and policies related to student conduct.
Probation may include restrictions of privileges or any other appropriate conditions. Any conduct in
further viclation of Tennessee Tech rules and policies related {o student conduct white on
probationary status or the failure to comply with the terms of the probationary period may result in the
imposition of further disciplinary action up to and including expuision or withdrawal of recognition,

Housing Probation: Continued residence in Tennessee Tech student housing may be conditioned
upon adherence to Tennessee Tech rules and policies related to student conduct as well as
Tennessee Tech housing policies and requirements. Probation may include restrictions upon the
activities of the resident, including any other appropriate conditions;

Interim Measures: The Dean of Students or designee may impose temporary measures prior to the
beginning of a formal studeni conduct process. If Tennessee Tech imposes an interim meaasure, the
Student or RSO may contest the measure following the procedures in 0240-09-01-.07 Disciplinary
Procedures, Section 8. (Procedures Related to Interim Action). Interim measures may become
permanent depending on the outcome of the formai disciplinary hearing. Interim measures may
include, but are not limited to:

1. Mo contact orders;

2. Removal from or reassignment of housing;

3. Removal from or reassignment of on campus work study or work assignments,

4. Removal from or reassignment of a specific class or academic activity,

5, Restfriction of access o specified buildings or Tennessee Tech Property,

6. Resiriction of privilegas; or

7. Other types of temporary measures,

inferim Suspension.

1. Interim suspension is the immediate removal of a Student from Tennessee Tech Property,
including but not limited to, facilities, programs, privileges, classes, and premises pending a
formal disciplinary hearing.

2. The Dean of Students or designee may impose an interim suspension i, after an individualized
assessment, the Dean of Students or designee determines that the Student’s behavior poses a
significant risk to the health or safety of others that cannot be sliminated by other interim
measures.

3. The Dean of Studenis or designes may alsc impose an interim suspension when a Student is
determined to consiitute an immediate threat to Tennessee Tech Property or a substantial
disruption to classroom and/or Tennessee Tech operafions.

4. A Student placed on interim suspension status must abtain advance permission from the Dean of
Studenis or designee to be presant on Tennessee Tech Property. The Dean of Students or
designee will grant such permission only in cases where the Student has identified a legitimately
necassary reason for his/her/its presence on campus.

5 i Tennessee Tech imposes an interim suspension, the Student may contest the matter following

the procedures in 0240-09-01-.07 Disciplinary Procedures, Section 7. (Procedures Related to
Interim Action);
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{1} Revocation of Registered Student Organization Status: A designated period of time in which an RS0
is not recognized by Tennessee Tech and does not receive designated privileges as defined by
Tennasses Tech policies related to student organizations;

{m) Suspension of Housing Contract: The separation of a Student or members of an REGC from facilities
maintalned by Residential Life for a temporary or definite period of time, after which the Student or
R30 is eligible to returm or may be conditionally allowed to return. Subsequent policy violations may
result in cancellation of the housing contraci(s);

{n) Cancellation of Housing Contract: A permanent separation of the Student or RBO from facilities
mainigined by Residential Life. A Student or RS0 dismissed from these faciities is not sligible for
readmission into any Residential Life faciliies mainigined by Tennessee Tech;

(0) Buspension: The separation of a Student or RSO from Tennessee Tech for a specifiad period of time.
Suspension may be accompanied by special conditions for readmission. All Students suspended from
Tennessee Tech will be issuad a ne trespass directive barring them from Tennessee Tech Property
and all Tennessee Tech Activities. A suspended Student must submit a written request to the Dean of
Students or designee atleast three (3) business days, absent good cause, in advance to request
permission to be present on Tennesses Tech Property or at a Tennesses Tech Activity. This request
st specifically identify the nature of the official business that the suspended Studant wishes to
conduct as well as the locations that the Student wishes o visit;

{p) Expulsion: A permanent separation from Tennesses Tech. The imposition of this sanction is a
perrranent bar 1o the Student's admission io, or an RS0 s recognition at, Tennessee Tech, Any
Student that receives this sanction will be issued a no trespass directive barring hirn/her from
Tennesses Tech Property and all Tennessees Tach Adlivilies;

(¢} Withholding Degres: The awarding of a degres may be withheld untit all disciplinary processes are
complete and all sanctions, if any, are salisfactorily completed;

() Revocation of Degree: Revocation of a degree in cases when a Student has engaged in serious
misconduct while enrolled, but not discoverad until after graduation;

{8} Revocation of Admission: Revocation of admission when a person previously admitted to Tennessee
Tech has engaged in serious misconduct prior to the first day of classes, or on the first day resldence
halls are open, or the first day of the student orlentation, advising, and regisiration program,
whichever is earlier,
{t) Any aliernate sanction desmed necessary and approprizte to address the prohiblied conduct,
Authority: T.C.A. § 49-8-203 (a)(H(D); T.C.A. § 48-83-101 (a)(2)(A).

0240-09-01-.06 Disciplinary Holds on Records is added to Chapter 0240-08-01 Studsnt Conduct and or shall read
as follows:

0240-08-01-.08 Disciplinary Holds on Records
(1) Ternessae Tech may place a registration hold on a Student recorc when the Student has:
{a) Withdrawn from Tennessse Tech and a disciplinary meeting and/or proceeding is pending,
{b) Notresponded io the Dean of Students Office’s request for 5 mesting or a hearing, or
{c} Been suspended or expelied.

{2} Tennessse Tech will not confer a degree when a Siudent has a pending disciplinary mesting and/or
disciplinary procesading.

Authority: T.C.A. § 40-8-203 (a)(1)(D); T.C.A. § 49-8-101 (3)(2)(A).
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0240-09-01-.07 Disciplinary Procedures is added to Chapter 0240-08-01 Student Conduct and shall read as
follows:

0240-09-01-.07 Disciplinary Procedures
(1) Responsibility for Administration

(2) The Dean of Students Office is responsible for matiers that are within the scope of this rule and
related policies. The Provost's Office is responsible for matiers that fall within Tennessee Tech
policlas related to student academic misconduct. In situalions where the condust could fall within
both areas of responsibility, the two (2) Officas will confer, decide which nile or policies will apply to
the matter, and advise the Student in writing of their decision.

(b} Complaints related to discrimination, harassment, and sexual misconduct will be investigated in
accordance with applicable Tennessee Tech policies, If Tennessee Tech datermines that a
discrimination, harassment, or sexual misconduct violation occurred, the Student will be subject to
the disciplinary proceduras outlined in this rule and related policies.

{(¢) Othet than the matters listed in 0240-08-01-.07 Section 1.{b), reporis of acts and incidents involving
Students or R8Os should be referrad to the Dean of Students' Office for investigation.

{Z} Notice and Due Process Rights

{2) A Student or RSO accused of any violation of this rule or related policies will receive written notice of
the alleged violation. The notification letter will Include a wiitten siatement of the alleged violation
and description of the allegad behavior including time, dale, and place of pccurrence if such
information is available, The Student or RSO will also receive information regarding due process
rights, whish includes:

1. The right to present his/her/its case to the appropriate disciplinary authority;

2. The right to be accompanied by an advisor of chaice, provided the Student or RS0 consents to
the relaase of necessary education records to the advisor. The advisor, however, may not speak
on behalf of the Student or RS0 in the praliminary meeling,;

3. The right to identify witnesses who can spaak on hisfher/its behalf; and

4. The right to review and addrass any information that is used by Tennesses Tech in a disciplinary
proceeding.

(b) Upon receipt of the noftification letter, the Student or RSO must contact the Dean of Students Office
within forty-eight {(48) hours 10 schedule a prefiminary meeting. Fallure to do so will resultin a
disciplinary hold placed on the Student’s account or in the case of an RS0, suspension of privileges,

(3} Prafiminary Mesting

{(z) During the preliminary meeting with the Dean of Students, the Student or RS0 will have the
opportunity to contest the alleged viclation and present information.

{by The Student or RSO has the right to be accompanied by an advisor of cholce, provided the Student
of RSO consents 1o the release of necessary education records to the advisor. The advisor,
however, may not speak on behalf of the Student or RSO in the preliminary meating.

{¢) The Dean of Students may interview potential withesses or victims necessary to conduct a thorough
invastigation of the alieged violation.

{d) Following the prefiminary meeting and investigation of the complaint, the Dean of Students will
determins if sufficient information exists for the disciplinary process o continue,
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if the Dean of Students concludes a violation did not ocouy, the conduct matter will be closed.

if the Dean of Students determines there is sufficient information to proceed with the disciplinary
process, the Student or RSO will have a hearing regarding the alleged violation.

if the Dean of Students determinas the alleged misconduct does not warrant consideration of
suspansion, expuision, or revocation of degree or credential of a Student or revocation of
registration of an RS0, the Student or RSO will have a hearing with the Dean of Students
following the procedures in Section 6 (Mearings Before the Dean of Siudents).

{4) Hearing Options in Cases of Possible Suspension, Expulsion, or Revocation of Degree or RS0
Registration

{a) If the Dean of Students determines the alleged misconduct could warrant consideration of
suspension, expulsion or revocation of degree or credential of a Student or revooation of registration
of an RS0, the Student or RSO will have the opportunity to:

1.

2.

3.

Contest the alleged viclation(s) under the Uniform Administration Procedures Act (UARPA) In
accordance with provisions outlined in the Uniform Administrative Procedures Act, Tennesses
Code Annotated § 4-5-301 ef seq. and related rules; or,

Waiva a hearing pursuant to UAPA and choose a hearing before the Dean of Sludents; or,

Waive a UAPA hearing and choose a hearing before the Judicial Council.

{5} Hearings before the Dean of Students

{a) The Dean of Studenis will follow the procedures described in this section,

1.

4.

The hearing shalt be conducted consistent with the foliowing Student or RSO rights:

N The right to recaive notice described in 0240-09-01-.07 Section 2 {(MNotics and Due
Process Rights) prior to the hearing;

{i) The right to have the case heard based only on the alieged viclation of the prohibited
conduct specified in the written nofice;

(i) The right to be accompanied by an advisor of choice, provided the Student or RBO
consents {0 the release of necassary education records to the advisor. The advisor,
however, may not speak on behalf of the Btudent in the hearing. An advisor may:

{1.) Address questions of procedure to the Dean of Students to the extent that the questions
do not interfere with the orderly proceeding of the hearing; and

(1) Request a recess to confer in private with the Student or RS0,

{iv} The right to speak on his/herfits behalf, {0 call withesses, (o question all withesses, 1o
present evidence, to challenge the admissibiiity of evidence; and

{v) The right to remain silent in a hearing.

Formal rutes of evidence shall not be applicable. The Dean of Students may exclude evidence
which, in his/heifits sole judgment, is immaterial, irelevant, unduly rapetitious, unduly prejudicial,
efc.

The Dean of Students shall determine responsibility using the clear and convincing standard of
proof unless otherwise required by federal or state law, rute, regulation, or Tennessee Tech

policies.

The Dean of Students shall issue a written decision that includes hisfher/its findings and
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conclusions within three (3) business days after the conclusion of the hearing and all evidence is
submitted.

5. The Student or RS0 will be advised in writing of the decision and all sanctions imposed as a
result of the disciplinary hearing via Tennessee Tech email account and via the contact address
on record. .

8. Any sanction imposed as a resuit of a hearing before the Dean of Students will be effeciive
immadiately upon notification to the Student or R30.

(8) Hearings before the Judicial Coundcil

(a) The Judicial Council is comprised of six (8) facuity members, two (2) administrators, and six (6}
Students. The Dean of Students serves as an ex-officio member. Faculty members of the Judicial
Council are appointed for a two (2) year term by the Tennessee Tech president. Student members
of the Judicial Coundll are appointed for a one (1) year term by the President of the Student
Government Association.

{b) The Chairperson shall be elected by the Judicial Councilt membership on an annual basis.
(¢) A minimum of seven (7) members of the Judicial Gouncil are required to hear a disciplinary case,
composed of at least three (3) Students and four (4) facully members, unless otherwise agreed by

the parties.

(¢} The Dean of Students will frain and advise all members of the Judicial Coundll regarding Tennessee
Tech hearing procedures on an annual basis or as necessary.

(&) The hearing shail be conducted consistent with the following Student or RS0 righis:

| 1. The tight o receive notice described in 0240-09-01-.07 Section 2 {Notice and Due Process
Rights) pricr o the hearing.

2. The right 1o have the case heard based only on the alleged vielation of the prohiblted conduct
specilied in the written notice.

3, The right 1o be accompanied by an advisor of choice, provided the Student or RS0 consents to
the release of necessary education records fo the advisor. The advisor, however, may not speak
on bahalfl of the Student in the hearing. An advisor may:

i Address guestions of procedure to the Dean of Students to the extent that the questions
do not interfere with the orderly proceeding of the hearing; and

{#) Reduest a recess to confer in private with the Student or RS0,

4. The right 1o speak on hisfherfiis behalf, to call witnasses, to guestion all withesses, to present
evidence, fo challenge the admissibility of evidence; and

5. The right rermain silent in a hearing; and

6. The right {o challenge the seating of any Judicial Council member for good cause. The dismissal
of a challengad hearing board member will be determined at the discretion of the Judicial Council
chairperson. If the chairperson is challenged, s/he may bes excused by a majonity vote of the
Judicial Couneil.

(fy All hearings shall be closed unless the respondent and the complainant both glect in writing to have
an open hearing.

(g) Formal rules of evidence shall not be applicable. The Judicial Council may exclude evidence which,
in its judgment, is immaterial, irelevant, unduly repetitious, or unduly prejudicial, etc.
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(h) The Judicial Council shall determine responsibility using the clear and convincing standard of proof
untess otherwise required by federal or state law, rule, regutation, or Tennessee Tech policies.

(i) The Judicial Council shall issue a written decision that includes its findings and conclusions within
three (3) business days after the conclusion of the hearing and all evidence is submitied.

(1) The Student or RSO will be advised in wrifing of the decision and all sanctions imposed as a result
of the disciplinary hearing via Tennessee Tech emall account and via the contact address on record.

(k) Any sanction imposed as a result of a Tennessee Tech hearing will be effective immediately upon
notification to the Student or REC.

(7} Procedures Related to Interim Measures or Interim Suspensions
(@) When the Dean of Students determines that inferiim measures or an interim suspension are required
for the health and safety of the Tennessee Tech community and/or property, the Student or RS0 will
be given an opporiunity for an informal hearing with the Dean of Students to conlest the interim
measure;

{b) The informal hearing will be held within five (3) calendar days, absent good cause;

(c) The information presented at the hearing will be fimited to thai which is relevant to the basis asseried
for imposition of the interim measures; and

(d) The Student or RSO will be entitled to formal hearing in accordance with the procedures described
in 0240-09-01-.07 Section 2 {MNotice and Due Process Rights) before a parmanent measure is
imposed.

Authority: T.CAL § 48-8-203 (a){1)XD); T.C A §49-8-101 (a){2)(A).
0240-00-01-.08 Appeais is added to Chapter 0240-09-01 Student Conduct and shall read as follows:
(3240-09-01-08 Appeals

(1) A Student or RSO may appesl a sanction imposed by the Dean of Students or Judicial Councll following
the procedures in this secton.

(2) The Stwdent Conduct Appeal Committes will hear gl appeals.

{a) The Student Conduct Appeal Committes is comprised of one (1) facuity member, one {1)
administrator, and one (1} student.

(b) A pool of eligible commitiee members will be identified by the Dean of Students annually to ensure a
guorum can be achieved throughout the year.

{3} A Student or RSO must file a written appeal with the Dean of Students within ten (10} calendar days from
the date of the decision letler, absent good cause.

{4) The bases for an appeal are as foliows:

(2) New information, net avallable at the time of the original hearing, has become available and would
substantially alier the outcome of the hearing;

(1 Tennessee Tech failed to conduct the disciplinary process in accordance with its procedures in such
2 way as lo disadvantage the Student or R8O, or

{c} The sanction is disproportionaie to the viclation,

(8) The Student Conduct Appeat Cormmittee will consider the appeai based o the record and statements
subrmitied by the Student or RS0 and the Dean of Studenis. The Student Conduct Appeal Commitiee
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may request the Student or RSO and the Dean of Students to appear before the Student Conduct Appeal
Commitise to clarify any questions regarding the appeal record or statements.

(6) The Student Conduct Appeal Committee will make its decision within ten (10) business days of receipt of
all relovant information. This period may be extended in circumstances where it is not possible to
establish a guorum (e.g. holidays, breaks, efc.).

(7) The Student Conduct Appeal Committee may take the following action(s) upon consideration of the merit
of the appeal;

{a) Affirm the original decision;

(b) Reverse the criginal decision;

(¢} Reduce the sanction prescribed ir the original decision; andfor

(d} Remand the matter to the original hearing body for reconsideration.

(8) The standard of proof required to overiurn a finding of & violation shall be the clear and convineing
evidence and the Student or RSO bears the burden of prool.

(9) A Student or RS0 may file a written appeal of the Studsnt Conduct Appeal Cormmmittee's decision with the
Vice President for Student Affalrs. The Student or RSO must file a written appeal with the Vice President
for Student Affsirs’ office within ten (10} business days of the date of the decision letter. The appaal must
state the reasons why the Student or RS0 believes the decision should be overturned. Afler
consideration of the appeal, the record, and any other relevant information, the Vice President for Student
Affalrs will issue a written decision within five {5) business days of receipl of the appeal and all relevani
material.

{10) The Vice President for Student Affairs’ decision is final, except in cases where a Student has been
expaited or the Student's degres has been revoked. In those cases, the Sludent may appeal the Vice
Prasident for Student Affairs’ decision to the President. The Student must file a written appeal with the
Prasident’s office within ten (10) business davs of the date of the decision letter. The appeal must state
the reasons why the Studant believes the decision should be overturned. After consideration of the
appeal, the racord, and any other relevant information, the President will Issue a written declsion as soon
as reasonably possible,

Authority: T.C.A. § 49-8-203 (2)(1XD); T.C.A. § 49-8-101 (a)(2)(A).
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* if a roll-call vote was necessary, the vote by the Agency on these rules was as follows.

Board Member

Signature
(if required)

Aye No Abstain Absent

Barbara Fleming

Melissa Geist

Trudy Harper

Millard Oakley

Purna Saggurti

Johnny Stites

Teresa Vanhooser

Barry Wilmore

Tom Jones

|25 KX XK XX

| cerlify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the

Tennessee Tech Board of Trustees on

06/15/2017 , and is in compliance with the provisions of T.C.A.

§ 4-5-222. The Secretary of State is hereby instructed that, in the absence of a petition for proposed rules being
filed under the conditions set out harein and in the locations described, he is to treat the proposed rules as being
placed on file in his office as rules at the expiration of ninety (90) days of the filing of the proposed rule with the

Secretary of State.

TN e
Date: ../ «//t/g/(_y /7 ; =l S 7
1 ° ..
Signature: A/é&.w&. WW&W
i

Name of Officer: Kae Carpenter

Title of Officer:  University Counsel i idtiias

Subscribed and sworn to before me on:

Notary Public Signature:

My commission expires on:

b D
G, 7 f\fﬁ‘;:ﬁ‘ O

i S
LLTITITITEN
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Agency/Board/Commission:Iennessee Technolodical Uni

Rule Chapter Number(s):Chapter 0240-09-01 Student Conduct

All proposed rufes provided for herein have been examined by the Attorney General and Reporter of the State of

Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,
Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Sfatery il
Attorney General and Reporter

&fifror7
T Date
Department of State Use Only
Filed with the Department of State on: g 1’ i f 177
Effective on: i (530/37

Y

/  Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Tennessee Technological University

DIVISION: |

SUBJECT: Student Housing Regulations

STATUTORY AUTHORITY: The promulgation of this rule is not mandated by any
federal or state law or regulation, :

EFFECTIVE DATES: ' November 30, 2017 through June 30, 2018

FISCAL IMPACT: None

STAFF RULE ABSTRACT: In 2016, Tennessee Tech University (TTU) initiated a

comprehensive review of the Student Housing policy. This
review was initiated due to the separation of TTU from the
Tennessee Board of Regents system. TTU is in the
process of establishing rutes for necessary key areas.

This proposed rule describes the terms and conditions
undér which students may apply for, reside in, or be
removed from Tennessee Tech's main campus residential
facilities.

NOTE: This rule contains all new language that is not
underlined in the redline copy.
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Regulatory Flexibility Addendum

Pursuant fo T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The rule is not anticipated 1o have an impact on small businesses.
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impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shail state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
{hitp:/istate tn.usisosiacts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The rule is not anticipated to have an impact on local government.
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Additional information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A} A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

In 2016, Tennessee Tech University (TTU) initiated a comprehensive review of the Student Housing policy. This
review was intiated due to the separation of TTU from the Tennessee Board of Regents system. TTU is in the
process of establishing rules for necessary key areas.

This rule describes the terms and conditions under which sfudents may apply for, reside in, or be removed from
Tennessee Tech’s main campus residential facilities.

(B) A citation to and brief description of any federal law ot regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

{C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Students of TTU are most directly affected by this rule. A policy that mirrors the proposed rule was reviewed
and approved by the Administrative Council at TTU. The Council includes students, staff, and faculty
representatives.

(D) ldentification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

[ None |

(E) An estimate of the probable increase or decrease in state and iocal government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

[ None |

{F) ldentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

| Kae Carpenter, TTU University Counsel and Charlie Macke, TTU Residential Life Director |

(G) Identification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the committees;

| Kae Carpenter, TTU University Counsel and Charlie Macke, TTU Residential Life Director |

{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Kae Carpenter, University Counsel Charlie Macke, TTU Residential Life Director
1 William L. Jones Drive 1005 N. Dixie Avenue

Cookeville, TN 38505 Cookeville, TN 38505

931-372-3269

koarpenter@intech.edu cmacke@intech.edu
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Proposed rules are submitted pursuant to Tenn. Code Ann. §§ 4-5-202, 4-5-207, and 4-5-229 in lieu of a rulemaking hearing. It is
the infent of the Agency fo promulgate these rules without a rulemaking hearing unfess a petifion requesting such hearing is filed
within ninety (90) days of the filing of the proposed rule with the Secretary of State. To be effective, the petilion must be filed with the
Agency and be signed by ten (10) persons who will be affected by the amendments, or submitted by a municipality which will be
affected by the amendments, or an association of ten (10} or more members, or any standing commitiee of the General Assembly.
The agency shall forward such petition fo the Secretary of State.

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall iake effect on July 1,
following the expiration of the ninety (90) day period as provided in § 4-5-207. This section shalf not apply to rules that implement
new fees or fee increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and to subsequent rules that make
permanent such emergency nules, as amended during the rulemaking process. In addition, this section shall not apply to stafe
agencies that did not, during the preceding two {2) fiscal years, collect fees in an amount sufficient to pay the cost of opsrating the
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__Email: | kcarpenter@tntech.edu

Revision Type {check all that apply):
____ Amendment
_ X New
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rule numbers are listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

0240-09-02 Student Housing Regulations

Rule Number Rule Title

0240-09-02-.01 Definitions

0240-09-02-.02 Eligibility

0240-09-02-.03 Student Housing Agreement and Terms

0240-09-02-.04 Reservation, Deposit, Cancellation, and Refund Policies
0240-09-02-.05 Conduct and Disciplinary Sanctions

0240-09-02-.06 Resident Responsibility

(240-09-02-.07 Appeails
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() Any additional information relevant to the rule proposed for continuation that the committee requests.

Rules
Of
Tennessee Technological University, Cookeville

Chapter 0240-08-02
Student Housing

New
Table of Contents s added to Chapter 0240-09-02 Student Housing Regulations and shall read as follows:

0240-02-02.01 Definitions

0240-09-02.02 Eligibility

(0240-00-02.02 Student Housing Agreement and Terms

0240-09-02.04 Reservation, Deposlt, Cancellation, and Refund Policles
(240-09-02.08 Conduct and Disciplinary Sanctons

(3240-00-02.08 Resident Responsibility

0240-09-02.07 Appesls

{240-00-02 08 Student Housing at Other Tennesses Tech Sites

(240-08-02- 07 Definitions is added 1o Chapter 0240-08-02 Student Housing Regulalions and shall read as
follows:

0240-09-02-.01 Definitions

{1} Qoceupant — Spouses, children, immediate family members, and/or other persons residing with a student
rasident In a Student Residence Facillty/Unit.

{2} Reservation Deposit — A payment required by Tennessee Tech fo secure accommodation within a
Student Residence Facility/Unit prior to laking occupancy of a particular room, bed, or unit and is applied
to the housing fee.

(3) Student Residence Facility/Unit — Any residence hall, dormitory building, apariment, or other facility
owned or oparated by Tennesses Tech and located on Tennessee Tech's main campus.

(4) Student Housing Agreement ~ The terms and conditions contained in Tennessee Tech's application for
housing, in this rule, and in Tennessee Tech polictes.

(8) Guest/Visitor — Any person invited by a Student Resident/Occupant or Tennessee Tech to visitin a
residence faciliy/unit.

Authority: T.C.A. § 49-8-203(2)(1XD); T.C.A. §49-8-101(a)(23{A.
0240-02-02-.02 Eligibility Is added to Chapter (240-08-02 Student Housing Regulations and shall read as follows:
0240-08-02-.02 Eligibility

{1} All Student Residence Faciliies/Units shall be limited o occupancy by Tennessee Tech studenis and
Office of Residential Life staff, unless ctherwise designated by the Director of Residential Life.
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{4)

{8)

{1

(2)

{a) Student Residents must be full-ime students in order to reside in Tennessee Taech housing, unless
the Director of Residential Life waives this requirerment for a student.

() Al studenis, with the exception of students who are prohibited by federal or state law from residing in
Student Residence Faclliies/Units for any reason, shall have an egual opporiunity o reside in
Student Residence Facllities/Units, without regard to any prolected category, provided that separate
housing may be providad on the basls of gender.

Al frashimen are reguired to live In residence halls unless granied a walver by the Director of Residential
Life or designes.

The bases for such freshmen housing walvers include, but are not limited to:

() Students commuting from a parent's or legal guardian’s home that is within a fitty (507 mile radius of
Tennessee Tech's campus;

(b} Students fiving with a sibling who is enrolied full-time at Tennessee Tech and is at least a sophomore
status and lives within a fifty (50) mile radius of Tennessee Tecoh's campus;

(c) Studenis with disabiiiies who have an approved housing ascommodation through the Office of
Disability Services (0DS) Housing Commitiee;

{d) Married students or a single parent student;
{e) Students who are twenty-one (21) vears old by the first day of olass of the semester; or

(fy Circumstancas that the Director of Residential Life, in hisfher sole discretion, determines warrant &
WEVET.

Students who request housing within a Student Residence Facllity/Unit and are assigned 1o a Student
Residence Facility/Unit are responsibie for full payment of the housing fee, unless the Student timealy
withdraws, or receives a walver from the Director of Residential Life.

Students may be subject to disciplinary action for living off-campus without authorization.

No person who is registered, or requived o regisier, as a sex offender shall be eligible o reside n any on-
campus Student Residence Facility/Unit.

Any student who willfully provides false or materially ingcourate Information on hisfher housing application
may be removed from housing after notice and an opportunity 1o be heard.

All new incoming students who are under twenly-two (22) vears of age and are living in on-caimpus
housing are reguired to produce proof of adequate immunization against meningococcat disease
{meningitis). Students who fail to provide adequate documentation in advance of move-in will not be
altowed 1o take up residence in Student Residence Facllities/Units,

Authority: T.C.A. § 48-8-203(a)(1)(D); T.C.A. §49-8-101(a)2)A).

0240-09-02-.03 Studenrt Housing Agreement and Terms is added to Chapler 0240-08-02 Student Housing
Regulations and shall read as follows: ‘

0240-08-02-.03 Student Housing Agresment and Terms

A student who submits a housing application and accepts housing is obligated fo fulfill the terms and
sonditions of the agreement for the duration of the agreement. A fall semester-only agreement can be
renawed for the following spring semester.

Tennessse Tech accepts student applications for housing beginning in the fall through the summer
preceding the academic yvear for which the housing is sought.
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{(z) Housing is assigned on g first-come, first-serve basis, using the date on which Tennessee Tech
received a corapleted application.

(b) A Reservation Depositis due at the ime of application, which is applied to the housing fee.

{3 Al Student Housing Agreements are limited fo a maximum term of one {1) acadamic year for halis and
one (1) calendar vesr for apartments, but may be renewable for additional terms at the discretion of the
Director of Residential Life.

{4} Assignment to or ocoupancy of a residence hall doss not include vacation periods but begins and ends on
the dates of the semesier(s) as indicated in the Tennesses Tech calendar indicating established hall
opening and closing dates.

{5) The terre of the Student Housing Agreement for an apartment unit may be for the fall or spring semester
and/or summar termyperiod, or all of a calendar year, including all break periods within the term.

{6) The terms of the Student Housing Agreement are not modified in any way by the verbal or written
comments of a Tennessee Tech student or employee not authorized fo modify the Student Housing
Agreement,

{7y Tennessee Tech's acceptance of a student's housing application and agreement does not guaranies
assignment to a particular type of accommaodation.

(8) Tennessee Tech's acceptance of a student's housing application and agreement is not evidence of
admission to Tennessee Tech.

(£ Student Residence Facility/Unit assignment is contingent upon final admission 1o Tennessee Tech,

(10) The Student Housing Agreement is nof valld unless the student has paid the applivable  Reservation
Deposit or this reguirement is walved by the Direclor of Residential Life.

(11} The housing fee shall be established by Tennessee Tech prior to the beginning of any academic term,
and may be subject 1o increase by Tennesses Tech for a subsequent academic ferm.

{12} in the event, any Resident of a multiple occupancy residence hall unit ceases to reside in the unit for any
reason, Tennessee Tech shall have the right to reassign the remaining Residents io other Student
Residence Facllllies/Units on campus. When available, and &t the student’s request, a multipie
ocoupancy student residence unit may be occupied individually at & higher renial rate for a particular
semasler.

{13} In the evant any student or other Cocupant of a Student Residence Faclity/Unit falls to comply with any
terms or conditons of the Student Housing Agreement, including the timely payment of the housing fes,
or with any rule, regulation, or policy, Tennessee Tech may declare the Student Housing Agreement
terminated, and may enter and take possession of the premises afler i has given notice to the student or
other Ocoupant to vacale the premises within twenty-four (24} hours of the notice.

{14 Any student or other Ocoupant of a Student Residence Facility/Unit who falls to make fimely payment of
all rental due or for any and all damages caused o the premises shall be liable to Tennessee Tech for all
axpenses, including collection costs and reasonable aliormey's fees, incurred by Tennessee Tech in the
enforcement or coliection of the obligation involvead.

(15} Students must oooupy the Student Residence Facllity/Unit assigned by the Office of Resideniial Life
during the fime pariod spedified by the Siudent Mousing Agreement. Any change in assignment must be
approved by the Offics of Residential Life.

(16} No student shall assign the Student Housing Agreament of any Student Residence Facility/Unit or sublet
the unit, and any atiempted assignment or sublease shall be void, uniess the student has obiained the
written consent of the Office of Residential Life.

{17) Tennessee Tech may, inits sole discretion, make all housing assignments and any housing assignment
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changes deemed necessary.
{18) Tennessee Tech reserves the right lo refuse an application for Student Residence Facility/Unit.

(19 Tennessee Tech shall not be liable for any damages or injuries to any student or Gocupant of Student
Residence Faciliies/Units, or to guests or invitees of such Residents or Ocoupants, resulting from any act
or failure to act by the student or Occupant or Guest or Invitee or any accident ccourring in or about the
faciiity, except as authorized by and allowed pursuant to T.C.A. § 9-8-301 et seq. Each student or
Geoupant who resides or occuples any Student Residence Facility/Unit agrees to indemnify and hold
Tennesses Tech harmiess from and sgainst all claims, damages, or causes of action whatsoever,
assered by any person arlsing out of or in any way connecied with the use of the premises by the
student, the Qocupant, or the guest or invites of the student or the Gogupant,

Authority: T.C.A. § 40-8-203(a)(1)(D); T.C.A. §49-8-101{(a)2)(A).

(1240-08-02-.04 Reservation, Deposit, Cancellation, and Refund Policles is added {o Chapter 0240-08-02 Student
Housing Regulations and shall read as follows:

0240-08-02- 04 Reservation, Deposit, Cancellation, and Refund Policies
(1) Student Residence Facility/Unit

{8} Any Student Housing Agreement shall terminate al Tennhessee Tech's discretion in the event of any
of the following:

1. The premises or the Student Residence Facility/Unit is destroved or, in the opinion of Tennesses
Tach, unsuitable for occupaney for any reason;

B3

The student resident ceases to remain a student in geod standing during any regular term within
the period of the Student Housing Agreement;

3. The student resident or Occupant violates any covenant, term, or condition of the Student
Housing Agreement or viclates any applicable law or Tennasses Tech rule, policy, or procedure;
or

4. Tennesses Tech gives the student rasident written notice of termination at least thirty {30) days
prioy to the date when such termination will be effective,

(b} A student may be released from the Student Housing Agreement before the effective date of the
agresment by submitting written notification of cancellation 1o the Office of Residential Life, provided:

1. The student has not checked in {o his/her room; and
2. His prior to the first day of classes of the initial semester of the agreement; and
3. The student withdraws from Tennesses Tach,

{¢) A student who has entered into a Studen! Housing Agresment but is otherwise not obligated to reside
in a Student Residence Facility may request an early termination of the agreement. A fee for such
early termination will be calculated at fifty percent (50%) of the current rental rate. Requests must be

submitied in writing to the Office of Residential Life.

() A student may be releassed from the Student Housing Agreement after the effective date of the
Student Housing Agreemant by!

1. Withdrawal or graduation from Tennessee Tech;
2. Parlicipation in one {1) of Tennessee Tech's All-time academic internship programs; or

3. Other circumstances that the Director of Residential Life deems, in hisfher sole discretion, 1o
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warrant a release from the Student Housing Agreement.
{e) Refund of housing fes and reservalion deposits,

1. Refunds will be made consistent with Tennessee Tech’s rules, policies, or procedures related to
refunds of student fess,

Authority: T.C.A. § 49-8-203(a)}{1)(D); T.C.A. §49-8-101(a)(2)(A).

0240-09-02-.05 Conduct and Disciplinary Sanctions is added io Chapter 0240-09-02 Student Housing
Regulations and shall read as follows:

0240-08-02- 05 Conduct and Disciplinary Sanclions

0

=
x

H
e

{3) ¢

(4)

(5)

Student misconduci relaied to residence hall or student apariment life that is subject to disciplinary
sanciior} shall include, but not be limited to, any misconduct described by Tennessee Tech policies related
student misconduct.

Residents are required {o abide by all resident regulations and responsibiliies included in Tennessee Tech
policies and posted on the Residential Life website. Failure o comply with any rule, regulation, or policy
may subject the resident to disciplinary action under Tennessee Tech policies. Examples of prohibited
conduct include but are not limited to:

(a) Tampering with security devices, fire safety fighting equipment, smoke detectors, and/or fire alarms.
(b} The use and/or possession of alcoholic beverages in all Student Residence Facilities/Unit.

() The untawiul use andlor possession of drugs andfor drug paraphernalia are prohibiled in all Student
Rasidence Faciliies/Units.

(o} Use of ichaceo products or electronic nicoting delivery systems (e.g. e-cigareties). Smoking is only
permitted in private vehicles.

Student residents and Ocoupanis shall comply with Tennesses Tech policies and related procedures at alt
times. Student residents and Gccupants shall be responsible for compliance with same by thely inviied
guesis.

All students and Ocoupanis are expected o respet the personal and property righis of all other persons
and of Tennessee Tech,

Tennessee Tech officials and agents may enter a Student Residence Facility/Unit at all reasonable fimes
to examine and inspect the facility/unit for maintenance, health, safety, emergency purposes, or to render
service and/or repairs to any unit. Any Student Residence Facility/Unit may be searched with the consent
of the student resident or any other Ceocupant of the unit. All entries/searches, other than those describad
above, shall be conducted in accordance with fedaral and state law.

Upon a determination that a student or Occupant or guest/invites has violated any applicable rules,
regulations, or policies, the disciplinary sanctions listed in Tennessee Tech policies, which are
incorporated herein by reference, may be impossd, either singly or In combination, by the appropriate
Tennessee Tech officials. ‘

Tennessee Tech resarves the right o move a student resident when it is In the best interest of the student,
other residents on the floor, or Tennessee Tech.

Authority: T.CAL § 49-8-203(a)(D(D); T.C.A. 840-B-101(a)(2)A)

0240-09-02-.068 Residant Responsibility is added to Chapter 0240-03-02 Student Housing Regulations and shaill
read as follows:

0240-08-02-.06 Resident Responsibility
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{1} Al Student Residence Faciliies/Units shall be used by studenis as privats residences only.

{2) Spouses, children, dependents, and/or other persons rasiding with the student resident must be identified
on the Student Housing Agreement document or In writing to the Assignment Gffice.

(3) All personal property of residents or Occupants on the premises shall be at the risk of the resident or
Qccupants. Tennessee Tech shall not be liable for any damages to or theft of personal property of
students or Qccupants in the Student's Residential Facility/Unit or on its grounds pifor to, during, or
subsequent to the period of the Student Housing Agreement. Any abandoned property collecied by
Tennassee Tech will be disposad of In accordance with Tennessee Tech policy or state regulations,

(4} All student residents or Ocoupants who occupy any Student Residence Facility/Unit shall maintain the
unit in the same condition and repair as accepied at the commencement of the period of occupancy, and,
upon termination of such cooupancy, shall surrender the premises i the same condition and repair,
ordinary wear and tear excepted. No student resident or Occupants may make any altergtions, additions,
or improvemenis to a Student Residence Facility/Unit without the written consent of the Office of
Residential Life.

{8) Students and/or Ocoupants will be responsible for any and all damages. Charges will be divided evenly
beitwesan roommates if the responsible party cannot be identified.

(6} Failure to check out of the Student Residence Facility/Unit including failure to sign the room inventory
sheet may result in a charge io the student's account and/or a hold on the student's academic records
acoount,

(7Y Studenis in Student Residence Facilites/Unis may be assessed on a pro-rata basis for damages in
public areas or other common areas within or arcund the facility in which they reside, sither by floor or
area or by the entire facility, following a review by the Director of Residential Life or other appropriate
Tennesses Tech official. Students will be nodifled in advance of this mass assessment,

Authority: T.CA. § 49-8-203 () (DD, T.CA. 548-8-101(e)(2)A)
0240-0-02-.07 Appeals is added to Chapter 0240-08-02 Student Housing Regutations and shail read as follows:
0240-09-02- 07 Appeals
{1} A student who wants to appeal a decision ralated o housing, except & disciplinary matter, may fle a
written appeal within five (5) business days of the decision. Such appeals must be filed with the Director

of Residential Life.

{2) Within ten (10} business days of the receipt of all information related to the appeal, the Director of
Residential Life will notify the student of the decision in writing.

(3} The Director of Residential Life’s decision is final.
Authority: T.CLAL § 49-8-203(@ D), T.C.A §49-8-101{(a){(ZXA).

0240-09-02- 08 Student Housing at Other Tennassee Tech Sites is added to Chapter 0240-09-02 Student
Housing Regulations and shail read as follows: ‘

0240-09-02-.08 Student Housing at Other Tennessee Tech SHes

(1) Other Tennessee Tech sites that offer housing must apply substantiafly simitar housing policies and
procedures consistent with the needs and organizational structure of the site offering such housing.

Authority: T.C.A. § 40-8-203(a)(1)(D); T.C.A. §49-8-101(a)(2)(A).
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* If & roli-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member

Aye No Abstain Absent Signature

(if required)

Barbara Fleming

Melissa Geist

Trudy Harper

Mitiard Oakley

Purna Saggurti

Johnny Stites

Teresa Vanhooser

Barry Wilmore

Tom Jones

XXX XXX

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
Tennessee Tech Board of Trustees on 06/15/2017 , and is in compiiance with the provisions of
T.C.A. § 4-5-222. The Secretary of State is hereby instructed that, in the absence of a petition for proposed rules
being filed under the conditions set out herein and in the tocations described, he is to treat the proposed rules as
being placed on file in his office as rules at the expiration of ninety (90) days of the filing of the proposed rule with

the Secretary of State.

P

Date: i\% tr&:ié;ﬁ/{/&_?/“ / é: oA / ;/

5

77 O _
Signature: v‘é@/{, { _svi et
7

Name of Officer: Kae Carpenter

Title of Officer: _University Counsel ATy
A LN ML}

Subscribed and sworn to before me on:
Notary Public Signature:

ivly commission expires on:

7 ' N
z‘;”““_h;‘\\
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Rule Chapter Number(s):Chapter 0240-09-02 Student Housing

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Sl4tary I
Attorney General and Reporter

?fﬁﬁ [2er7
;] Date
Department of State Use Only
Filed with the Department of State on: i f { / 7
Effective on: 1 30/177

7%

Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: - Tennessee Technological University

DIVISION: |

SUBJECT: Parking, Traffic, and Safety Enforcement

STATUTORY AUTHORITY: The promulgation of this rute is not mandated by any
‘ federal or state law or regulation.

EFFECTIVE DATES: November 30, 2017 through June 30, 2018

FISCAL IMPACT: None

STAFF RULE ABSTRACT. | In 2016, Tennessee Tech University (TTU) initiated a

comprehensive review of the Parking, Traffic, and Safety
Enforcement policy. This review was initiated due to the
separation of TTU from the Tennessee Board of Regenis
system. TTU is in the process of establishing rules for
necessary key areas.

This proposed rule describes the terms and conditions
under which students, empioyees, and visitors may park
on Tennessee Tech's campus. This rule also describes
the appeal process for citations.

NOTE: This rule contains all new language that is not
underlined in the rediine copy.

93



Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The rule is not anticipated to have an impact on small businesses.
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impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(htip://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The rule is not anticipated to have an impact on local government.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

in 2016, Tennessee Tech University (TTU) initiated a comprehensive review of the Parking, Traffic, and Safety
Enforcement policy. This review was initiated due to the separation of TTU from the Tennessee Board of
Regents system. TTU is in the process of establishing rules for necessary key areas.

This rule describes the terms and conditions under which students, employees, and visitors may park on
Tennessee Tech's campus. This rule also describes the appeal process for citations.

’

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizaticns, corporations or governmental entities urge adoption or
rejection of this rule;

Students and employees of TTU are most directly affected by this rule. A policy that mirrors the proposed rule
was reviewed and approved by the Administrative Council at TTU. The Council inciudes student, staff, and
faculty representatives.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

[ None |

{E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasconing upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annua! budget or five hundred thousand dollars ($500,000), whichever is less;

[ None |

(F) ldentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

| Kae Carpenter, TTU University Counsel and Tony Nelson, TTU Chief of Police |

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the commitiees;

| Kae Carpenter, TTU University Counsel and Tony Nelson, TTU Chief of Police |

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Kae Carpenter, University Counsel Tony Neison, TTU Chief of Police
1 William L. Jones Drive 242 E. 10" Street

Cookeville, TN 38505 Cockeville, TN 38501
931-372-3269

kcarpenter@tntech.edu tnelson@intech.edu
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| Agency/Board/Commission: | Tennessee Technological Univer

Department of State

| Division of Publications

312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower
Nashville, TN 37243

Phone: 615-741-2650

Email: publications.information@itn.gov

For Department of State Use Only

Sequence Number: O ~03-17

Rule ID(s): (2591,

File Date: CHIwi

Effective Date: lif 30/ \

Proposed Rule(s) Filing Form

Proposed rules are submitted pursuant to Tenn. Code Ann. §§ 4-5-202, 4-5-207, and 4-5-229 In lisu of a rulemaking hearing. It is
the intent of the Agency to promuigate these rules without a rulemaking hearing unless a petition requesting such hearing is filed
within ninety (90) days of the filing of the proposed rule with the Secretary of State. To be effective, the petition must be filed with the
Agency and be signed by ten {10) persons who will be affected by the amendments, or submitted by a municipality which will be
affected by the amendments, or an association of ten (10} or mare members, or any standing commiftee of the Gengral Assembly.

The agency shall forward such petition to the Secretary of State.

Fursuant fo Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1,
foliowing the expiration of the ninety (90) day period as provided in § 4-5-207. This section shall not apply fo rules ihaf implement

new fees or fee increases that are promulgated as emergency rules pursuant to § 4-5-208(a} and to subsequent rules that make
permanent such emergency rules, as amended during the rulemaking process. In addifion, this secfion shall not apply to state

agencies that did not, during the preceding two (2} fiscal years, collect fees in an amount sufficient to pay the cost of operating the

board, commission or entity in accordance with § 4-29-121(b).

Contact Person ,
Address‘ ‘ 1WEEEIam L. Jones Drive, Cookewlle TN

Division: |
Kae Carpenter Umvers:ty Counsel

| 38505
“'Phone: | 931-372-3269

Revision Type (check all that apply):

Amendment

X New
Repeal

.Email: | kearpenter@tntechedu

Rule(s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste

additional tables to accommodate multipie chapters. Please make sure that ALL new rule and repealed

rule numbers are listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number

Chapter Title

0240-09-03

Parking, Traffic, and Safety Enforcement

Rule Number

Rule Title

0240-09-03-.01

Definitions

0240-09-03-.02

General Provisions

0240-09-03-.03

Parking Areas and Zones Enforcement

0240-09-03-.04

Fines

0240-09-03-.05

Motor Vehicle Operation

0240-09-03-.06

Traffic and Parking Citation Disputes and Appeals

0240-09-03-.07

Liability for Theft or Damage
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() Any additional information relevant to the rule proposed for continuation that the commitiee requests.

Rules
Of
Tennesses Technological University, Cookeville

Chapter 0240-09-03
Parking, Traffic, and Safety Enforcement

New Chapter

Table of Contents is added to Chapter 0240-G8-03 Parking, Tratfic, and Safely Enforcement and shall read as
nllows:

0240G-08-03.01 Definitions

0240-09-03.02 Gensral Provisions

0240-08-03.03 Parking Areas and Zones Enforcement
0240-08-03.04 Fines

02403-08-03.05 Motor Vehicle Oparation

0240-00-03.06 Traffic and Parking CHation Disputes and Appeals
(3240-02-03.07 Liability for Thelt or Damage

0240-09-05-.01 Dafinitions is added fo Chapter (240-08-03 Parking, Traffic, and Safely Enforcement and shall
raad as follows:
(3240-08-02-01 Definitions

(1) Motor Vehicle - Any self-propelled vehicle designed for fransport of a person or persons and is capable of
axceading twenty-five (25) miles per hour over level, paved surfaces, shall be deemed a moior vehicle.

Authorlty: T.CAL § 49-8-203aY1H{DY, T.C.A. § 49-B-101{a)2)(A).

0240-08-03-.02 General Provisions iz added to Chapter 0240-08-03 Parking, Traffic, and Safety Enforcement and
shall read as follows:

0240-09-03-.02 General Provisions

{1) Tennessse Tech will regulate the use and/or parking of all Motor Vehicles on the campus in accordance
with this policy and any applicable rule, regulation, ordinance, or statuts.

{2) All emplovees and students must register Motor Vehicle(s) and purchase a parking permit in order to park
on Tennassee Tech property. Motor Vehicles that are parked on campus without a current parking permit
may be issued a parking citation for the violation by the Tennessee Tech Police Depariment.

(3) Parking citations are the responsibility of

a. the registered owner of the parking permit and the user of the parking permit; or

b. the regisiered owner of the vehicls in cases where no permit has been issued.

(4} Moving violations will be charged to the operator of the Motor Vehicle at the time of the violation.

98



(5) No individual is allowad to give, transfer, furnish, or sell a Tennessee Tech parking permit io another
individual.

(6) Motor Vehicles are to be parked within two (2} marked lines and not protruding into another marked
space. Violations of this type may result in a cifation being issued by the Tennessee Tech Police
Department.

{7) Uisabled vehicles will not be permitted to remain on campus beyond seven (7) days without the wiitten
approval of the Chief of the Tennesses Tech Police Department,

{8) Trailers and boats cannot not be parked on campus without the prior wiitten approval of the Chief of the
Tennessee Tech Police Department.

{9) Wotor Vehicles or other means of conveyance parked in such a way as to create a iraffic hazard,
including, but not imited to, blocking dumpsters, whesichalr ramps, sidewalks, crosswalks, and other
parked vehicles may be cited by the Tennessee Tech Police Departrent for illegal parking and/or may be
towad or impounded at the owner's expense.

(10Y Motor Vehicles not displaying a parking permit during zoned parking enforcement may be  restrained by
the Tennessee Tech Police Department with a whael lock in order {o identify the owner/operator of the
Maotor Vehicle during the times of zoned parking.

{(11) Repeated Cliations

(8) Repeated and/or Sagrant parking violations may resull In the Motor Vehicle being towed al the
oWNer's expense.

(1) Tennessee Tech may revoke an individual's parking privileges for repeated and flagrant paridng
violations.

Avthority: T.C.A. § 49-8-203(a)( 11D, T.C.A. § 49-8-101{a)2){A).

(0240-00-03-.03 Parking Areas and Zones Enforcement is added to Chapier 0240-08-03 Parking, Traffic, and
Safety Enforcement and shall read as follows:

(0240-00-03-.03 Parking Areas and Zones Enforcement

(1) Parking areas are marked by color-coded signs that match the color-coded permils indicating the zone in
which & Motor Vehicle may be parked. Zone restrictions are effective and enforced by the Tennesses
Tech Police Department from 7:30 am to 4:30 pm Monday through Friday during times when classes are
in session,

(2} Zone restrictions are not enforced after 4:30 p.m.  Motor Vehicles parked on campus after 4:30 pm
Monday through Friday when classas are in sessicn must have a parking permit displayed.

{3} No permit is required when classes are not in sassion,

{4) Residence halls and Tech Village parking zones are reserved for Motor Vehicles displaying the residential
parking permits and are enforced by the Tennesses Tech Police Department twenty-four (24} hours a
day. Visitors to residenis of Tech Village are permitied to park at the Tech Village community center.

(5) Reserved spaces, including, but not limited to, the President, Police, Facilities, Residential Life Faculty
Head, and Mall Directors, are reserved and enforced by the Tennessee Tech Police Deparimeant twenty-
four {24) hours a day.

(8) Tennessee Tech Police Departiment enforces parking in visifor spaces from 7:30 am fo 4:30 pm Monday
through Friday when classes are in session. These spaces are for visitors to Tennesses Tech and
asmployees and studenis cannot park in those spaces during this period.

(7) Tennessse Tech Police Departrment enforces parking in thitty (30) minute zones from 7:30 am to 4:30 pm

99



Monday through Friday when classes are in session and are available to anyone for the fime allotied.

{8} Disabled Parking

{&)

(b)

(c)

(d)

Tennesses Tech Police Depariment enforces parking in disabled parking spaces twenty-four (24)
hours a day. These reserved spaces are for individuals that have been issued a stale disabled
placard or license plate.

The individual to whom the lcense plate or placard has been issued must be using the Motor Vehidle
in order for the Motor Vehicle o be parked in the disabled space. Tennessee Tech will charge the
ownar of the parking decal or registered owner of the Motor Vehicle the maximurm fine sllowad by law
for improper use of a disabled placard or license plate.

Individuats that have been lssued a state placard or license plate for disabled parking may purchase
a Tennessee Tech disablad parking permit. This permit allows the individual to park in any legal
parking space on campus, should a disabled space not be available.

Pursuant to T.C.A. § 55-21-108, fines for viclating the disabled parking law cannot be suspended or
walved.

(8 Temporary and visitor parking permiis

(=)

(b}

(c)

Authority: T

Campus visitor permits are required for visitors to park on campus Monday through Friday when
classes are in seasion. Visitor permits allow an individual 1o park in the visitor parking when available
or the parimeter (purple) color-coded lots on the campus. These permits can be oblained af the
Tennesses Tech Police Depariment twenty-four (24) howrs a day.

Official visitor parking permits sre available for individuals that are on campus for official business
with Tennessee Tech. These permits must be approved by designated Tennessee Tech
adminisiretors. An official visitor permit allows the Motor Vehicie to parl in any legal space on
campus that is not specifically raserved.

The Tennassee Tech Police Department may issue a temporary parking permit to individuals who
have & parking permit on file and who have losgt, misplaceq, ele. the original hang tag.

LA G 49-8-203 (D), T.C AL 8 40-8-10Us)(2XA).

0240-08-03-.04 Fines is added to Chapter 0240-08-03 Parking, Traffic, and Safety Enforcemant and shall read as

follows:

0240-09-03-.04 Fines

(1) Fines may be set as determined by Tennessee Tech, but shall not exceed the amounis set by
state/county/municipal crdinance for the same offense. Such fines are subject io the prior review and
approval of the Tennessee Tech Board of Trustees. Proposed fines shall be submitied to the
Tennesses Tech Board of Trustess together with information sufficient to justify the fine. Such
information shall include consideration of state/county/municipal fines for tha same offense, fines for the
same offense at similarly situated institutions, association to enforcement casts at the institution, and/or
the unique traffic/parking considerations at each institution. Once adopted or amended, all fines shall be
affirmatively communicated to the faculty, staff, ahd students of the institution through Tennessee Tech's
websiie,

Authority: T.C.A. § 48-8-203(a){1)(D); T.C.A. § 49-8-101(a)(2)(A).

0240-00-03-.05 Motor Vehicle Operation is added {o Chapter 0240-09-03 Parking, Traffic, and Safety
Enforcement and shall read as follows:

£240-09-03-.05 Motor Vehicle Operation

(1) Operators of Motor Vehicies on Tennessas Tech property must obey sl traffic rules, regulations,
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postings, or directions, regardiess of whether the rule, regulation, posting, or direction is included in this
policy.

(2) The speed limit on all Tennessee Tech streets as well as city streets running through Ternnessee Tech
are enforced by the Tennessee Tech Police Department. Violations of this may result in the operator of
the Motor Vehicle receiving a speeding citation by Tennesses Tech Polics.

(3) The reckless operation of a Motor Vehicle on the Tennessee Tech campus inciuding, but not fimited io,
squealing tires, sliding the Motor Vehicie, and operating the Motor Vehicle at a high rate of speed are
sarious safely hazards and strictly prohibited. Operators may be issusd a oltation by Tennessee Tech
Police as well as face disciplinary action for a viclation of this nature.

{4} Gperators of Motor Vehicles are prohiblied from overtaking/passing ancther Molor Vehicle in operation
on sfreets within the Tennassee Tech campus. Violations of this may resull in the operator of the Motor
Vehicle receiving a citation from Tennessee Tech Police.

{5} Operators of Motor Vehicles must observe and obey all traffic control devices (e.g., STOP signs, traffic
lights). Failure to do so may result in the operator of the Motor Vehicle receiving a citation from
Tennesses Tech Police Tor the viclation,

(6) Operators of Motor Vehicles must vield the right of way and come to a complete stop for pedestrians in
the crosswalks. Operators of Motor Vehicles must also show due care for all pedeastian traffic while
operating a Motor Vehicle on the Tennassee Tech campus. Failure to do so may result in the oparator of
the Motor Vehicls receiving a citalion for the violation from Tennessee Tech Police,

{7) Operators of Motor Vehicles must pull to the edge of the roadway and come 1o a complete stop fo yield
the right of way o emergency vehicles displaying active lighis and/or sirens. Faillure 10 do so may resull
in the operator of the Motor Vehicle recelving a citation for the violation from Tennesses Tech Police.

(8) Individuals riding bicycies on the Tennessee Tech campus must observe and obey all fraffic control
davices on all Tennessee Tech and cliy sireets within the Tennessee Tech campus. Fallure to do 50
may result in the operator of the bicycle being issued a citation for the violation by Tennessee Tech
Folices,

Authority: T.C.A. § 40-8-203()1){DY; T.C.A. § 49-8-101{a)}2)A).

(3240-089-03-.06 Traffic and Parking Citation Dispules and Appeals is added to Chapter 0240-02-03 Parking,
Traffic, and Safety Enforcement and shail read as follows: :

03240-09-03-.06 Traffic and Parking Chiation Disputes and Appeals

{1} Officers of the Tennessee Tech Police Department may issue citations for violations under cerlain
circumstances in either Cookeville City Court for violations of city ordinances or Pulnam County General
Sessions Court for violations of state laws. Individuals that recelve a City Court or General Sessions
Court citation must either appear in court on the court date listed on the citation or pay the citation fine if
appearance in court is not required.

(2) Any Tennessee Tech student who has received a Tennessee Teach traffic and/or parking citation may
appeal the citation within fifleen (15) business days of the date of issue {o the Student Traffic Appeals
Cominitiee. '

(3} Any Tennessas Tech emploves who has received a Tennessee Tech citation for traffic and/or parking
viplation may appeal the citation within fiteen (15) business days of the date of issue o the Facuity and
Staff Traffic Appeals Commitiee. Appeals may be filed in the Parking Porial.

(4) Any non-Tennesses Tech employee or student who has received a Tennessee Tech parking ciation
may appeal the citation within fifteen (15) business days of the dale of issue to the Facully and Staff
Traffic Appeals Commitise. These appesis can be filed by contacting the Tennesses Tech Police
Departmert.
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{5} The Student Traffic Appeals Commitiee will meet regularly during the Fali and Spring semesters.
Students will be notified in writing of the Commitieg’s decision. The Facully and Staff Traffic Appeals
Committse will meet once in the Fall semester and once in the Spring semestar, absent good cause.
Tennesses Tech employeas will be notified in writing of the Commitiee’s decision.

(8) The Student Traffic Appeals Committes and the Facully and Staff Traffic Appeals Comimities decisions
may be appesled (o the Vice President for Student Affairs by submitiing a written appeal with all relavant

documentation attachad within five {5) business days of the notification of the appropriate committees
decision.

(7} The Vice President for Student Affairs will communicate his/her decision in wrliing o the individual
making the appeal within five (8) business days after receiving the written appeal along with all relevant
documentation. The decision of the Vice Prasident for Student Affairs is final.

Authority: T.C.A. § 49-8-203(x)X 0Dy, T.C.A. § 48-8-101{(a)(2)(A).

0240-08-03-.07 Liability for Thefi or Damage is added to Chapter 0240-08-03 Parking, Traffic, and Safety
Enforcement and shall read as follows:

(3240-09-03-.07 Liability for Theft or Damage

(1) Tennesses Tech assumes no financial responsibility for theft or damage to Molor Vehicles or their
contents when parked or operaied on campus.

Authority: T.C.A. § 49-8-203(a)(1}D); T.C.A. § 49-8-101(a)(2)(A).
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Hoard Member Aye No Abstain Absent Signature
{if required)

Barbara Fleming

Melissa Geist

Trudy Harper

Millard Qaldey

Purna Saggurti

Johnny Slites

Teresa Vanhooser

Barry Wilmore

b P P dbad Pd g b Pg b

Tom Jones

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
Tennessee Tech Board of Trustees on ___06/15/2017 , and is in compliance with the provisions of
T.C.A. § 4-5-222. The Secretary of State is hereby instructed that, in the absence of a petition for proposed rules
being filed under the conditions set out herein and in the locations described, he is to treat the proposed rules as
being placed on file in his office as rules at the expiration of ninety (90) days of the filing of the proposed rule with
the Secretary of State.

{
Date: \?}JA% [ 9. 2 or7

s
: e —
signatwre: __ Py o CagpeniZe.

Name of Officer: Kae Carpenter

Title of Officer: _University Counsel

Subscribed and sworn to before me on:
Motary Public Signature:

My commission expires on:

P P ¥ (i i VAN
7y RN
Iy
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Agency/Board/Commission:Iennessee Technological University.

Rule Chapter Number(s):Chapter 0240-09-03 Parking

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
WV%'M;{M "“%7{’ a’r% oy

Herbert H. Sl5tery Il
Attorney General and Reporter

7o frert
. Date
Department of State Use Only
Filed with the Department of State on: 4/if177
Effective on: 11]2efi7

é@ (wg!/

4 Tre Hargett
Secretary of State

104



G.0.C. STAFF RULE ABSTRACT

AGENCY:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

University of Tennessee

Charges for Producing Copies of Public Records
Public Chapter 722 (2016)

December 25, 2017 through June 30, 2018
None

A new state law, Public Chapter 722 (2016),
requires every governmental entity in Tennessee {o
establish a written public records policy properily
adopted by the appropriate governing authority
prior to July 1, 2017. The University of Tennessee
Board of Trustees adopted a new public records
policy that complies with Public Chapter 722 and
other provisions of the Tennessee Public Records
Act. In compliance with Public Chapter 722, the
new policy does not impose requirements on
persons requesting records that are more
burdensome than state law and describes: (1) the
process for making requests to inspect public
records or receive copies of public records and a
copy of any required request forms; (2) the process
for responding to requests, including redaction
practices; (3) a statement of fees that will be
charged for copies of public records and the
procedures for billing and payment; and (4} the
names or titles and the contact information for the
individuals within the University designated as
public records request coordinators. Chapter 1720-
01-11 of the Rules of The University of Tennessee,
which addresses only the subject of charges the
University assesses for producing public records
and will be superseded by the new policy.
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University of Tennessee Rules
Chapter 1720-01-11 Charges for Producing Copies of Public Records

Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The Regulatory Flexibility Addendum is not applicable.
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University of Tennessee Rules
Chapter 1720-01-11 Charges for Producing Copies of Public Records

Impact on Local Governments

Pursuant to T.C A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
{http.//state tn.us/sos/acts/1068/publ/pci 070, pdf) of the 2010 Session of the General Assembly)

The University of Tennessee anticipates that this rule change will have no impact on local governments.
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University of Tennessee Rules
Chapter 1720-01-11 Charges for Producing Copies of Public Records

Additional Information Required by Joint Government Cperations Committee
All agencies, upen filing a rule, must alse submit the following pursuant to T.C.A. § 4-5-226(1)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

A new state law, Public Chapter 722 (2016), requires every governmental entity in Tennessee to establish a
written pubiic records policy properly adopted by the appropriate governing authority prior to July 1, 2017. The
University of Tennessee Board of Trustees adopted a new public records policy that complies with Public
Chapter 722 and other provisions of the Tennessee Public Records Act. In compliance with Public Chapter 722
the new policy does not impose requirements on persons requesting records that are more burdensome than
state law and describes: (1) the process for making requests to inspect public records or receive copies of public
records and a copy of any required request forms; (2) the process for responding to requests, including
redaction practices; (3} a statement of fees that will be charged for copies of public records and the procedures
for billing and payment, and (4) the names or tifles and the contact information for the individuals within the
University designated as public records request coordinators. Chapter 1720-01-11 of the Rules of The University
of Tennessee, which addresses only the subject of charges the University assesses for producing public records
and will be superseded by the new policy.

(B) A citation to and brief description of any federal law or regulation or any state iaw or regulation mandating
promulgation of such ruie or establishing guidelines relevant thereto;

Public Chapter 722 (2016) |

(C) ldentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmential entities urge adoption or
rejection of this rule;

| The University has not received any feedback from citizens or the media about the new policy. ]

(D} Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

The University's Office of the General Counsel consulted with the Cffice of the Attorney General prior to the
University's repeal of Chapter 1720-01-11.

{E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency’s annual budget or five hundred thousand dollars ($500,000), whichever is less;

| None |

{F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
anhd understanding of the rule;

Matthew Scoggins
General Counsel
University of Tennessee

{G) Iidentification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the committees;

Matthew Scoggins
Generat Counsel
University of Tennessee
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University of Tennessee Rules
Chapter 1720-01-11 Charges for Producing Copies of Public Records

{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the commitiees; and

Matthew Scoggins
General Counsel
University of Tennessee
719 Andy Holt Tower
Knoxville, TN 37996-0170
scoggins@iennessas edy
865-974-3245

() Any additional information relevant to the rule proposed for continuation that the committee requests.

N/A

109




Department of State For Department of State Use Only
Division of Publications

312 Rosa L. Parks Avenue, 8th Ficor Snodgrass/TN Tower Sequence Number: . _
Nashville, TN 37243 q OF-2b-1"7
Phone: 815-741-2650 Rule ID(s): ég(éﬂg

Email: publications information@in.gov

File Date: __ 9/24 {7
Effective Date: jg.f ashy

roposed Rule(s) Filin

Proposed rufes are submitted pursuant fo Tenn. Code Ann. §§ 4-5-202, 4-5-207, and 4-5-229 in lieu of a rulernaking hearing. It is the intent of
the Agency lo promuligate these rules without a rulemaking hearing unless a pelition requesting such hearing Is filed within ninely {90} days of
the filing of the proposed rule with the Secretary of State. To be effective, the pelition must be filed with the Agency and be signed by fen {10}
persons who will be affected by the amendments, or submifted by a municipality which will be affected by the amendmenls, or an association
of ten (10) or more members, or any standing commiftee of the General Assembly. The agency shall forward such pelition fo the Secrefary of
State.

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by stale agency rule shall take effect on July 1, following
the expiration of the ninefy (90) day period as provided in § 4-5-207. This section shall nof apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant fo § 4-5-208(a) and to subsequent rules that make permanent such emergency
rtes, as amended during the rulemaking process. In addition, this section shall not apply to state agencies thaf did not, during the preceding
two {2) fiscal years, collect fees in an amount sufficient o pay the cost of operating fhe board, commission or entity in accordance with § 4-28-
121(h}. ‘

Agency/Board/Commission: University of Tennessee
Division: ,
Contact Person: Matthew Scoggins, General Counsel
Address: 719 Andy Holt Tower, 1331 Circle Park, Knoxville, TN
Zip: 379960170
Phone: 865-974-3245
Email:  scoggins@tennessee. edu

Revision Type (check all that apply):
__ Amendment
_ New
_ X _ Repeal

Rule{s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multipie chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Ruie Title per row)

Chapter Number | Chapter Title
1720-01-11 Charges for Producing Copies of Public Records
Rule Number | Rule Title
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RULES
OF
THE UNIVERSITY OF TENNESSEE
(ALL CAMPUSES)

CHAPTER 1720 1-11
RTad CRIES-OFPHBLIC-RECORDSREPEALED

MWW@M%M&H@W@@MMM@
effective through-April-14- 2009 expired-effective-April-15-2008-and-ride-reveded-lo s provious-status:

{H—Labor—means-the-time reasonably necessarytoproduse-the-requesied-records—and
includes-the-tme-spent-localing—relrieving,—reviewing—redacting—and-reproducing-the
records.

reg H&S%@-@F@G@F@i%i@ﬁh@%hew Hﬁ@d%@h@%ﬂ%&?&i@ﬁ&p&é&@ﬂ%&%
(3} "Production-costs™-means -all reascnable costs the University incurred to produce the
;a&ahe—%ee#ds—%q—ae%ted—by—the—mques@g— party-—Production—ocosts—includecopying
described inthese Rules.

ot

peps%nmwehasmwewd&

(8 “Ragusstipg-parhy” means-the-persen-who-raguests-lo-inspect or-gopy-public-racerds-of
the-LaiversineTo have-access-to-public-recerds.-a-requesting-party-rmust-be-a-cilizen of
the-state-of Tepnessee:
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QW%%MW%%H%W%&@M

mg-costs-include the-costs-related-lo-making-copiss-of-the
MQW%%WWWWW%W%WMW%MW

{Z-H-g-publisrecordas-maintained-in-colorthe PRD shall advige tha reguesting parythatthe record
san-be-produced-in-oolor-if-the requastingparky is-willingto-pay-the higher charge-for g-color
WW%MW%@W@%W@—P—R@%M%MWW#&L@@
cents-perpage-foreas sopy-produced:

3rThe-chargefora-duplex-cepyr-shall-be-the same-asthe charge-for-bae-Gi-separaie-cosias:

reprodusibleformat-orin-acsessing-backup files-
&)-Electronicrecords-will be-produsad-only-in-aread-onb-format
(1)1 the-RPRD-utilizes an-ouiside vendor o produce-copiesof the requested records because-the

University-is-legitimately uratle o produse-the-copies—ihe cost charged by the-vendorio-the
University-shall-be recovered from-the requesting-parby

(8) {f the PRD-is-charged afee lo-retrisve-requesiad-recerds-from-the-Tennesses-Siate-Library-and
Archives-or-from-any-otherentiv-baving-possession-sf-requastedrecordsthe- FRED-shall-charge
the reqguesting partythe-cost-charged the University for retrieval of the records.
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{2} Second, subtract-the-one-(1) hour threshold from the rumber of hours the highest paid employes
spent-produsingtherequest:

B3)-Third-rrwltinhy the total number of hours-{o-be-sharged-for the labor of each-employee by that
employes’s-hourly wageand

(4%%@%&%%%@%%%@%%@%%#%@@%%%!

Autherity T CA§-48-0-200(e)-and §-10-7-506{a)Fdmi :
QWM@WW%PMM%WMMG@@%&&M
e@%%%%@#A@M4@Q@QMwWﬁ%WQAﬁHH5%QQQ—%MMMM%WQMM

F-Relivery-of copies-of publicrecords 1o the requesting-pardy-shall be by -hand delveswhenr-the
reguesting pady returns-to-the PRD's office to relrieve the requesied records. { the reguesting
party chooses not-lg-return-to-the PRV office o relrieve the cooigs, the PRD shall deliver
records-to-the-requesting-party-through-the Unied States Postal Sendee:

{23 In-the discretion-of-the-PRD copies-of publicrecordsmay-be delivered-through-other means,;
including-elestronicathy.

Agthoribs-T-GA-§-49-9-20% e and § 10-7-506(g) - Adminisirative-History: Public necessibrrule-filed
%@QM@&%MM@W%%W&WFW&M%M&M

eﬁ theq@r@duet@a—sests—@éaeeks—m%&—be—mad@@aya bi@%&ih@-uﬂwawtwf«lemessem%e
exactamountoftheproductioncosts-

(A%Ihe? RD-will-provide-areceiptiotherequesting pary-upen-raceipt-of-payment-of the production

2ssihrule-filed
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@G?G-b&#—é‘—?-—@@é%—eﬁﬁaenve WWM%PMQMWW%M%Q

1720-1-11-08 TION-COSTS Waiver of production—costsfor-copies—of public
;eee%%haéi—éae ms%@aneewﬁ%heﬁeﬂewng—pp%ens—

Mh@ﬁ—ﬁ@—s@@#@wﬂmwh&u@&@s@@%%@%@%&ﬂ%@eﬁ%ﬁeﬂm@
in-Rule exceed-three-dolars{$3-00)-

{-The FED shall-orovide-copies—of-materals{for mestings—oi-the-Board—of-Trustess--andits
cormmitieeswithout-charge-whenrequested contemporanseush-with-the-mesting.

£33 When-the requesting-parb-s-a-federai-—state —or-local-govermment-agensy-the - RRD-shall-provide
the-requested-coples-of public-records-without charge-

WMW%WW%W%IWW%@%MM&%M
out-charge-

5y The PRD may arovide-copies-of-the-following recordswithont oharge--the-Universibrwillb-net
incursignificantprodustion-cosis-it-providingthe-records—current-enreliment-data—basic-budget
information —history—oi-the University biographical data Yor Unwvarsity employess—niversity
policies-and procedures—generatacis-andligures-about-the University;and-shmilar-information:

Authority: T0A-§40-0-208{6)-and-§-10-7-506(a)-Administrative Histors: Public necessibyrule-filed
%WS%MW?%@@WM&%W@%M@M@%%%
sHfective-through-April-14, 2009 expirod-effsctive-Apal 152008 andrulereverded-fo-tspreviousstalts-
CriginalroleflodFebruar 26,2000 cffeclve-June-26-2009:

4720-1-11-09 REQL [S-EQR

9%@@%@4&5@-@9@9&@%{@@% m@s&%@m&meﬁ«bwww#%@%&n@mﬁy after
regdesting-to-inspect public-records, requests copies—of publicrecords;,—the PRD shall charge the
reatesting-pariyforali-oroduction costs.

inistrative-History—Public-necessity-rte-filed
Q@e@ep&%@ﬁ%wm}g#m%w%%wﬁ%m@a Getober-31L-2008-and
effective throngh-April14-2000 expired-effective-Aprl 15 2009 and rule-reverted-to-its-provious-statis-
Original rule filed Februans 28-2008:sffoctive June-26, 2009
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University of Tennessee Rules
Chapter 1720-01-11 Charges for Producing Copies of Public Records

The University of Tennessee
Chapter 1720-01-11
Charges for Producing Copies of Public Records
Repeal
Rule 1720-01-11 Charges for Producing Copies of Public Records is repealed in its entirety.

Authority: T.C. A § 49-9-209(e) and Public Acts of Tennessee, 1839-1840, Chapter 98, Section 5, and Public
Acts of Tennessee, 1807, Chapter 64,

*If a roll-call vote was necessary, the vote by the Agency on these rules was as follows;

Board Member Aye ! No Abstain Absent Signature
(if required)

Governor Bill Haslam X

Commissioner Candace McQueen X

Commissioner Jai Templeton X

>

Dr. Joe DiPietro

Charles C. Anderson, Jr. X

Shannon Brown X

George E. Cates X

Dr. Terrance G. Cooper (non-voting)

Dr. Susan C. Davidson

Spruell Driver, Jr.

Dr. William E. Evans

John N. Foy

Crawford Gallimore

Vicky B. Gregg

XX xp x| X X X

Raja J. Jubran

Mike Krause (non-voting)

Pt

Brad A. Lampley

Andrew P. McBride (non-voting)

Sharon J. Pryse

Rhedona Rose

David A. Shepard

Rachel M. Smith

John D. Tickle

Julia T. Wells

Charles E. Wharton

XXX XD X X X X

Tommy G. Whittaker
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University of Tennessee Rules
Chapter 1720-01-11 Charges for Producing Copies of Pubiac Records

I cerlify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
University of Tennessee Board of Trustees on 06/22/2017, and is in compliance with the provisions of T.C.A. § 4-
5-222. The Secretary of State is hereby instructed that, in the absence of a petition for proposed rules being filed
under the conditions set out herein and in the locations described, he is to treat the proposed rules as being
placed on file in his office as rules at the expiration of ninety (90) days of the first day of the month subsequent to
the filing of the proposed rule with the Secretary of State.

Date: _09/07/2017

Signature:

Matthew Scoggins

General Counsel

tto before me on: &f“’ 7- /'”7

Notary Public Signature:

E:(;-r-nmission expires on: / /&“ g‘f - /?

Agency/Board/Commission: The University of Tennessee
Rule Chapter Number(s). Chapter 1720-01-11
All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of

Tennessee and are approved as fo legality pursuant to the provisions of the Administrative Procedures Act,
Tennessee Code Annotated, Title 4, Chapter 5.

ot L. et B
Herbert H. Stdtery 1l
Attorney General and Reporter

7/18 [2007
7 Date

Department of State Use Only

i

o Filed with the Department of State on: ﬁ/&&/ 7

o)

iz Effective on: iQ/Qﬁ/f 7

L }

o i'

L Tre Hargett
- f“ Secretary of State
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G.0.C. STAFF RULE ABSTRACT

AGENCY:
DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Tennessee Board of Nursing

Medication Aides Certified - Fees, Standards of
Practice, Application, Certification, Renewal,
Supervision, and Training Program Requirements

2016 Public Chapter 1051, signed by the Governor
on April 28, 20186.

December 10, 2017 through June 30, 2018
None

These rulemaking hearing rule amendments
implement legislative changes to the medication
aide profession arising from 2016 Public Chapter
1051, signed by the Governcr on April 28, 2016.

These amendments additionally remove the word
"certified” from the profession fitle wherever it
appears. '

Substantive amendmentis are being made to
definitions, fees, standards of practice, application,
certification, renewal, supervision, and training
program reguirements.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule wili be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

There was one written comment and one oral comment received regarding the proposed rules.

A letter was submitted by the Tennessee Nurses Association (TNA), signed by Sharon Adkins who is the
Executive Director. ,

Sharon Adkins also orally addressed the Board with TNA's concerns, including those concerns stated in the letter.
She expressed TNA’s concerns that allowing medication aides, unlicensed individuals, to administer controlled
medications would increase access to controlied substances and put more drugs on the streets in Tennessee, a
state with a growing addiction epidemic, and would be dangerous for vuinerable and fragile patients in nursing
homes and assisted care living facilities. Ms. Adkins requested that the Board add a new subparagraph to Rule
1000-05-.11(15), “[a]n MA shali not: (k) Administer Schedule Il medications.” Ms. Adkins stated that TNA strongly
opposes the proposed rules. '

The Board Chair respended to Ms. Atkins and stated that there is not much the Board can do to implement the
requested change because the legislature intended to allow medication aides to administer controlled substances.
The Board agreed with TNA’s concerns regarding the distribution of controlled substances and also addressed its
own cencern for overprescribing issues in Tennassee.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rute making process, all agencies shall

conduct a review of whether a proposed rule or rule affects small business.

(1} The extent to which the rule or rules may overlap, duplicate, or conflict with other federal, state,
and local governmental rules.
These rules do not overlap, duplicate, or conflict with other federal, state, and local government rules.

{2) Clarity, conciseness, and lack of ambiguity in the rule or rules.
These rules are established with clarity, conciseness, and lack of ambiguity.

(3) The establishment of flexible compliance and/or reporting requirements for small businesses.
These rules do not establish any new reporting requirements.

{4) The establishment of friendly schedules or deadlines for compliance and/or reporting
requirements for small businesses.

These rules do not establish any new reporting requirements.
(5) The consolidation or simpiification of comptiance or reporting requirements for small businesses.
These rules do not establish any new reporting requirements.

(6) The establishment of performance standards for small businesses as opposed to design or
operational standards required in the proposed rule.

These rules do not establish performance standards for small businesses as opposed to design or
operational standards required for the proposed rule.

(M) The unnecessary creation of entry barriers or other effects that stifle entrepreneurial activity, curb
innovation, or increase costs.

These rules do not create unnecessary barriers or other effects that stifle entrepreneurial activity, curb
innovation, or increase costs.
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STATEMENT OF ECONOMIC IMPACT TO SMALL BUSINESSES
Name of Board, Committee or Council: Tennessee Board of Nursing
Rulemaking hearing date: May 18, 2017
Type or types of small business and an identification and estimate of the number of small businesses
f:ll;j:ect to the proposed rule that would bear the cost of, and/or directly benefit from the proposed
Nursing homes, assisted care living facilities, and Programs for All-inclusive Care for the Elderly (PACE} who

choose to use Medication Aides will be directly affected by the proposed rules. These businesses will bear
the cost of and directly benefit from the proposed rutes.

Projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or
record:
Qualified entities offering Medication Aide training programs will be required to maintain transcripts and other
records of the training provided, including the results of a board approved examination, for each student.
Otherwise, these rules should have a minimal impact on reporting, recordkeeping and other administrative
costs.
Statement of the probable effect on impacted small businesses and consumers:
Small businesses and consumers will be positively affected by the proposed rules.
Description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose andfor objectives of the proposed rule that may exist, and to what extent, such alternative
means might be less burdensome to small business:
There are no less burdensome, less intrusive or less costly alternative methods of achieving the purpose
and/or objectives of the proposed rules.
Comparison of the proposed rule with any federal or state counterparts:

Federal: None,

State: Several other states have implemented similar rules.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

These proposed rules.do not provide for any exemptions of small businesses.
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impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The proposed rule amendments shouid not have a financial impact on local governments.
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Additional information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(iX1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

These rule amendments implement legislative changes to the medication aide profession arising from 2016
Public Chapter 1051, signed by the Governor on April 28, 2016.

These amendments additionally remove the word “cerified” from the profession title wherever it appears.

Substantive amendments are being made to definitions, fees, and standards of practice, application,
certification, renewal, supervision, and training program regquirements.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

| 2016 Public Chapter 1051, signed by the Governor on April 28, 2016 |

(C) Identification of persons, organizations, corporations or governmentat entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Nursing homes, assisted care living facilities, and Programs for All-inclusive Care for the Elderly (PACE) who
choose to use Medication Aides will be directly affected by the proposed rules.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rute or the necessity to promulgate the rule;

| None. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shail not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency’s annual budget or five hundred thousand doliars ($500,000), whichever is less;

These rules should not result in any increase or decrease in state or local government revenues or
expenditures.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowiedge
and understanding of the rule; :

[ Mark Waters, Deputy General Counsel, Department of Health. |

(G) Identification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the committees;

[ Mark Waters, Deputy General Counsel, Department of Heaith, |

{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Office of General Counsel, Department of Health, 665 Mainstream Drive, Nashville, Tennessee 37243, (615)
741-1611, Mark.S. Waters@in.gov

() Any additional information relevant to the rule proposed for continuation that the committee requests.
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| None.
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RULES
OF
TENNESSEE BOARD OF NURSING

CHAPTER 1000-05
MEDICATION AIDES CERTIEIED
Medication Aldes
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1000-05-.04 Reinstatement 1000-G5-.10 Supervision and Delegation
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1000-05-.01 PURPOSE.

The ruiss in this chapler implement the certification program for medication aides, T.C A §83-7-127.

Authority: T.C.A. §§ 63-7-127 and 63-7-207. Administrative History: Original rule filed May 15, 2012;
effective August 13, 2012. The Government Operations Committee filed a 60-day stay of the rule on July
13, 2012; new effective date Oclober 12, 2012,

1000-05-.02 DEFINITIONS.

In addition to the definitions contained in T.C.A. § 63-7-127(a), the following definitions are applicable to
this chapter:

dion-for-a-certificate-as-a- MAC-

(13 “Applicant” means a person filing an application for a certificate ag an MA,

(2) “As Needed Medication” means any oral or topical medication for a specified condition that is
not scheduled to be administered to a resident at a routine time but is given in response to a
resident’s complaint or expression of discomfort,

(3) “Assisted Care Living Facility" shall have the same meaning as set forth in T.C.A. § 68-11-
201.

(4} “"Board” means the Tennessee Board of Nursing.

(5) “Certified Nurse Aide” means an individual who has successfully completed an approved
nursing assistant training program and is registered with the department,

nclusive Care for the Eldery (P.AC ED
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

{Rule 1000-05-.02, continued)

(7)  “Clock Hour or Contact Hour” means fifty (50} to sixty (60) minutes of qualifying or continuing
education,

(8) “Controlled Substances” shall have the same meaning as set forth in T.C.A. § 63-10-204(7).

{9)--—-Pelegation’—means—the transfer—of-respansibilily—but—not—the—accountabiliy—for the
administration-ofmedicationfrom-the-delegating-licensed-nurseto o MAG.

{9y "Curriculim” means the stand:
fraining plouic}m for medication #

_mininum oy
des in accore

lum o b de N a board-anoroved
b T OA S BR7-127

1) D@\m ation” means the transfer of responsibiity, bul not the sccountability, for ihe
administration of medication from the delenating hcensad nurse to g Medication Alde,

(110 “Department” means the Tennessee Department of Health.

204 "Drug” shall have the same meaning as set forth in T.C.A. § 63-10-204(186).

1l "J_'i“atioz" N @ nursing nome,
sed nurse fsmki he Immediaialy
shial] immeadiately avaliable 1

o Murse” me dﬂ‘ e
if'J’ g2 S8 NG HU| \j =

m nurse lcensed under TG 4

#1433 “Medication Administration” means giving a drug to a resident to be orally ingested by
the resident or topically applied to the resident’s body.

(16 ‘Medication Administration Record” (MAR) means a written or elecironic record of the
medication ordered for and administered to a patient or resident of a nursing home or
assisted care living facility.

0171 "Medication Alde” (WAL means a certified nurse side who holds & current, valid o

a m(—“di cation aide ssyed by the Board and who adminizsiers medications (pursua
§63-7-127 under the Qﬁ:‘ﬂ@j al sypervigion of a licensed nurae,

Medicati de Certified TraininaP » ¢ i : |

ati:'}n f\ld”" 'T‘ra‘sg'smq“}jjm v of study approved by the Board and
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

{Rule 1000-05-.02, continued)
(207 "PACE” means a Program for All-lnciusive Cars for the Elderly as defin T.CA &568.0.
IR

o ces.of o medication.ai
(18)—Patient” or "Resident .;Za! 5@ Perso 'F'Q.Swe Ag-the-ser 3tion-aide-ceriied

iZ1: "Pa ‘t'@;m‘ or “i%aid@ W omeans & person receiving the services of 3 medicalion alde in &
nursing home, assisted care living facility, or P AC £

(22409 “Peer Support Program” means a program that provides monitoring of rehabilitation
services to health care professionals who may be impaired by substance abuse or a
psychological condition.

(23120y  "Person’ is defined as an individual, natural person.
2424 "PHI" means individuslly identifiabie health information (lIHt) created, received, or

maintained by a covered entity and transmitted or maintained in any form or medium. 45
C.F.R. Part 160.103; 42 U.S.C. §§ 1320d — 1320d-8 {HIPAA).

iation—of Colleges—and-Schools
@%M@%%W@E%WQMMLWM%%M
Fennesses-Scheelof Registered or Practical- Mursing:

{23y "CeneraSyperdsion’—means-a licensed nurseoverseeing-with-auwtherity—a-MAGC—whois
performing-medication-administrationin-a-nursing-home or-assisted-sare-livingtaciiyy— The
dalegating-tcensed-nurse shall be on-site-and-immedistelyavailable-where required-by-law:

I not-reguired-te-ba-on-site, the delegating-rurse-shall-be-immediatelyavailable fora-tweo-
way-telepheone-conversation:

ssional authorized io prescrive d

2 used by a narticular residend,

I"L\

(28 "Professional boundaries' means the limits of the professional relationahip that allow for g
safe therapeutic relationship between the resident and the medication aide.

(277 "Syrvey visit means an announced or unannounced visit 1o 8 medication aide ralning
sroaram by @ representative of the board (o determine whether the program mests of
maintaing the minimum standards regyired by the board,

Authority: T.C.A. §§ 63-7-127 and 63-7-207. Administrative History: Original rule filed May 15, 2012;
effective August 13, 2012. The Government Operations Committee filed a 60-day stay of the rule on July
13, 2012, new effective date October 12, 2012,

1000-05-.03 APPLICATION, CERTIFICATION AND RENEWAL.
(1)  Application.
{a) An applicant for certification as a MAC shall complete an application on a form

prescrived by the Board. The training program shall submit the application for
certification by examination to the Board office.

deficiency-and-will-be-held- naaendmg—sta%usiep&r&asamb#e—pemed—eﬂ%m&neﬁe
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

{Rule 1000-05-.03, continued)

2

exceed-ninety(00)-days—rom-the dateof-application, so-that-the-applicant-may—ecure
any-deficiency—ifpossible-

ol Any application submitied which lacks the required information or fails o meel any
cguirement for cerfification will be retumed to the applicant with wiitien notification of

deficiency and will be held In ‘vending’ status Tor a reasonable ppriod of 'mm net 1o
excesd one year from the date of application. so that the applicant may cure any
deficlency, if possible,

{c) An application may be withdrawn unless it has been denied.

{d) Application fees are not refundable.

Certification.

{a—~An-applicant-for cerlification-as-a-MAG-shall submit-an-applicationtothe Board-office

aleng with-the required-infermatiop-and-applicationand-cerdification-fees.

or certification as an MA shall submit an &p?}llw’rm m the Board office

mmieri information and application an

An applicant shall furnish evidence to the Board office, along with a completed
application and applicable fees, that the applicant:

1. Is at least eighteen (18) vears of age;

2. Has completed the twelfth (12"} grade or its equivalent or has successfully
passed the test for and has received a general equivalency diploma;

3. Is a certified nurse aide;

4, Has worked as a certified nurse aide in 2 nursing home, assisted care living
facility, or a PACE for af (Odof 266 dayvs of continuous, uninterrupted, iu%i«t%m@:
work al no more than two (23 different faciliies, at the time the appicant submits
an application;

5. Has successfully completed a course of instruction provided by a training
program approved by the Board under rule 1000-05-.07 and in compliance with
T.C.A §63-7-127(i);

. ication aide cortif

“!"ﬁo ‘;“;a scf a mocmcu,c‘ aide certification exammation approvad by the Board, a
tha examination g second time must sorcll or re-enroll i :
5 board approved training program i order to be eligibie
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{Rule 1000-05-.03, continued)

7 g5 caused the resylts of 2 oriminsd m&gm goll |W? check 10 be submitted (© the
boefﬁub adminisirative office directly from one of e vendors dentified in tha
Board's licensure application melenals;

g Does not hayve an encUmbrance on any orofessional license or certificate; and

ls nol currently listed on any abuse or sex offer

1 An applicant must vecome eligible for certification by sxammnation by
: n ihirty (30) « '

10 & raining program,

'3!%("&"‘3‘r must compl

.
[

A e amination atempts must repeat the

(3) Renewal.

(E Wi the excephion of the ing dl f“@;tmcd Hon penod, certification =)
from the date of its lssuance and shall become invalid on such date uni
aarkier suspended or revoked.

e

Br—A-MAC may renew-a-current, valid-cerificalionby-submiting-arenewal-form-approved
by the Beard—therequired renewal-fed-and-regutatory fee—and-alissiation-of-having
completed-si{6)-gentact hours —of-Board-approved-continuing-education-sach—year
priortothe-expiration-date of the certiicate:

b form approved
r ol havin
uin q aducation ¢ .;;c,h yaar, brovided that §
-"h&sl he i mwnfmm ology provided by a Hoenseg
o the axpiration date of the coertificate
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

{Rule 1000-05-.03, continued)

far _ Arenswal form and the fees must be actuaily received by the Board office on or before
the due dals

Authority: T.C.A. §§ 63-7-127 and 63-7-207. Administrative History: Original rute filed May 15, 2012,
effective August 13, 2012. The Government Operations Committee filed a 60-day stay of the rule on July
13, 2012, new effective date October 12, 2012

1000-05-.04 REINSTATEMENT.

(1)  Any person seeking reinstatement of a certification after the expiration date of the certification
is required to reapply for certification, fulfill all of the requirements of initial certification, show
proof of having completed all past due continuing education, and may be required to submit
proof of additional education or testing to show continued competency.

Authority: T.C.A. §§ 63-7-127 and 63-7-207. Administrative History: Original rule filed May 15, 2012;
effective August 13, 2012. The Government Operations Committee filed a 60-day stay of the rule on July
13, 2012; new effective date October 12, 2012.

1000-05-05 FEES.

amiration fee set by the test service dirgcth
nated by the State o administer the sxamination,

(2 Anapplicant shall pay i

o the est selvice dey
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MEDICATION AIDES CERTIFIED CHAPTER 1600-05

{Rule 1000~05— 05, continued)
{3y Hepewa Fe

....................................................................................................... o 800
4y Biennal State Bagulatoy Fee (

exammation, renawal, orre 3 1000
(b Training Program initial Application Fee.. S E00.00

~

_Training Program Annual Renewsal Survey Fee io offsat the (O&t of »,w,fzw ViSHS,
compiation of anny porls and statisiics and other dulies as required
by the Board of Nursing

a!"‘cﬁ Frogram Fee o offsel the added cost of adding medication
ot for professional assistance . s AR

(8 Mame Change |

(9 Reinstalement Feg e 10000

Authority: T.CA. §§ 63-7-127 and 63-7-207. Administrative History: Original rule filed May 15, 2012;
effective August 13, 2012. The Government Operations Committee filed a 60-day stay of the rule on July
13, 2012, new effective date October 12, 2012.

1000-05-.06 DISCIPLINARY ACTHONS AND CIVIL PENALTIES.

HH—TFhe-Board-has-the-power to-dissipline-medication-aides certified based < a-grounds
forth-in-1 60 §-83-7-127 and-may-deny—eveke-ersuspend a : ice
m@eaﬁ%&d&eemheémw—emewﬁe—mmme—a—eeﬂﬁtaat&&%e&admg@%eﬂmﬁed
totheimposiien-ebcivil-penaliiesasare specified below:

']Wﬁ"\-“-“li;‘ipt‘

ﬁ!ia based on the groun Uu sof forth in
any cerlificals o p
ine c! wnlﬁmm a certlf ca‘tfu‘ﬂ .hmdeey :am,.il,\qy_}g;

‘Jnedication m}f\ WWWWW
imposition of oivil pe !Hait,m as are speciliad below,

(2)  Schedule of Civil Penaities

W@h@@%ﬂ%%@&&%&%@%%@ﬁ%&@—?@ﬁh&ﬁ%p@%—@?@ﬁ%@%%%ﬁ%%
as-o-MAGCwithott-a-certificationfrom-the-Board-isone-of the-viclations-of the-statute for

which-a-Type-A-CivilHRenally is-assessable:

o
g

& W;E@ﬂ@\/@ the Board finds a person who is
el it or asuthorized by ihe Board, guilty of a

BT M or the regulations pursuant therelo, 1o such an
_uL"‘- o be, animmineni, substantial threat o health, salety and
lent o the public. For the purposa of this section, {)rgc‘é ‘EE"C‘
ion from the Bwrd iz one of the viclations of the siat
Penalty |5 assassable

(b) A Type B Civil Penalty may he imposed whenever the Board finds a person who is
required to be licensed, certified, permitted, or authorized by the Board, guilty of a
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

{Rule 1000-05-.08, continued)

violation of Tenn. Code Ann. § 63-7-127 or the regulations pursuant thereto in such
manner as to impact directly the care of patienis of the public.

A Type C Civil Penalty may be imposed whenever the Board finds a person who is
required to be certified, permitted or authorized by the Board, guilty of a violation of
Tenn. Code Ann. § 63-7-127 or the regulations pursuant thereto, which are neither
directly detrimental to the patients or public, nor directly impact their care, but have only
an indirect relationship to patient care or the public.

{3) Amount of Civil Penalties

{a) A Type A Civil Penaity may be assessed in an amount of not less than $500 or more
than $1,000.

{b) A Type B Civil Penalty may be assessed in an amount of not less than $100 or more
than $750.

{c) A Type C Civil Penalty may be assessed in an amount of not less than $50 or more
than $500.

{4) In assessing the Civil Penalties pursuant to these rules the Board may consider the following

factors:

(@) Whether the amount imposed will be a substantial economic deterrent fo the violator;

(b)  The circumstances leading to the violation;,

(c)  The severity of the violation and the risk of harm to the public;

(d)  The economic benefits gained by the viclator as a result of non-compliance;

(e) The interest of the public; and

(f)  Willfulness of the violation.

Authority: T.C.A. §§ 63-1-134, 63-7-127 and 63-7-207. Administrative History: Original rule filed May
15, 2012; effective August 13, 2012. The Government Operations Committee filed a 60-day stay of the
rufe on July 13, 2012; new effective date Octcber 12, 2012.

1600-05-.067 TRAINING PROGRAMS,

Mwa%%%mw—m%mam%mgn%e%@%wwm

applicationwith-2-letter of intert-and-subm

ie#ms—as%he—aea#é—mamqumgmm-appns%@nmmdmﬁe&
1%@%%&%@%@%94%%@@%@%%@&%
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{Rule 1000-05-.07, continued)

{e)—Letters of suppor:
H—DPResumentation cf need forthe program—and

2 After the Board-approves-the-letier-of-infent-and prierto-the-acceptance—of students—the
institution-shall submit-decumentation-ne-laterthan-forty-five {45)-days-prior to-a-scheduied
Board meeting-in-orderto-obiaininitialaporoval:

{a)—The-numberand-fypeof educationclocic-hoursrequested-for each-course:

e%penenee—eﬁﬁe—mpeeter-aﬁdw&mem

rapproved program
be&bﬁa%@%%d%m%%%n&%#@%&%%@%%mﬁe&t&m
Board-office-atleastforty-five (48) days prior to-a-scheduled-Board -meeting-and

; T onalinstiyti i - "
(a)—Provide sufficientnumbers-of gualified faculty-to-implement the-curriculum;

{c}—Provide financial support-andresources-adequateto-teach-the-studentsthe-curreulum
established in T-G-A-§-63-7127 includingbut-notlimited-Ho-classreomslaboratories;
equipment-supplies--and-gualified-administrativeinstrustional—and-support-personnel
and-services;

%—Em@w%emﬁae%%—%ga@me@—m%&n@n%b&e@i@m%&%%%@

%Wm&en%%%ﬁem@%ﬂ%%%g&;mweﬁm&
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(Ruie 1000-05-.07, continued)

{4)—~The-program-shallnotadvertise-thatis-approved-by
approval

8y The program-shallretainrecords-of attendeess-of sach-course-and-the-Board-may-at-any-time
examine-the records.

® T : first time.t _— . f okt di
par-ceni-{85%). The Board willevaluate-the-programis-examination- passrate-on-a-quarery
and-annualbasis,

{H—The-program-shall-filewith-the Board office-an-annual-report-coniaining—at-a-minimum;-the
following-inforsmation:

(8 —The-numberof students-currenthrenrolied:
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(Rule 1000-05-.07, contmued)

be%enﬁe%h@pmg;amﬁpeﬁdemamgem%%p%d—staw%

H—tnaddition—te-the-miniraum—standard—curiewlum-provided in T.CA-§-83-7-4127(0{2) —the
gualified edusationalinstitufion-shall provide-courses relative o the following-topics:

(a)—Role of the MAG:

{2} Drug side effects;
: - - . . t:
thy—Drug siorage-destruction-orrelurn-ofmedicaton:

H—Drug-interactions:

(1 Any aualified entity or combination of { .
shallmake application and s Liﬁ"ﬂ tio the Rmm any ¢ d ci:zrewta, w tar nﬁm-s ;
Board may reguire and oay s iralning prodram init al application

survay fee The complete applicaiion shall be submitted 1o \m Board no L}l{:: i;mm ninaty
(90 days !:;"f 1o s schoaduled Board of Nursing meeting. A e gmwﬁﬂmfwu fﬁ e d@arr “Hy
conduct a site visit 1o survey the educalional and chinical Tacilit
e program appication to the Board, AL a iminimum, ihe entitv or oraw‘naim {JF enl]
seeking approval to condug Aning program shail provide the foliowing:

@

(o Namel(siand address{es) of gualified entitv{ies)

by The prograny's organizations

yne and oredent

e and acdress of olinical

onlsl of the CoUrses of progran

1] Demonstration of the financial ability 1o supporl the program;
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(Rute 1000-05-.07, continued)

gy Ths number and type (classroom/clineall of education clock hour

e‘%"‘l 52

nse numper(s:, nursing education, teaching and nursing exps
s oand all instruciors:

rs;

SRS TS I Te

{0 fhe program documentation  containing cumicullm,  admissions,

DICE soverad ir

Lrnari
lals and

Direcior of program qualilications,

imbered regis NUrBS N Tennesses or mu

Tanness anil

(v ourient, achve, Une

-

05 pt least one (1) yesr of NUIsng experence and madication adminis

axperence ulong lerm cars,

2. ko 1

aton

ean

axperencs i iong

Lare

> stydenis the curroulum

‘iﬁq aut not hm\t@d 0
ratve,  mstruchional, and

Proyide fm noial support and resources ade
astablls i TOA & 837127 and

classre

{ agllipmeant,  supplies,  and
support personnal and services,

el inform eact

svalem [
Siudemls muai make

i

S0NG
in_hoth

a stude
gt hall of e

{2y Prov g written protocol or policy on the mechanis

ance. Al least one {17 writtan evamah(m % ren

itten policy orthe dismissal of students

stldaent imr
rawal Iro

transcript 1o the
5 oompletion of

(e Proyvid
reguest

() Ericaoe 0 program evalustion el
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(Rule 1000-05-.07, continued)

_ﬁ‘@m ss‘lpsd@nt% 'arwst?‘ucforﬁ and e p%ovez‘;ﬁ of individuais who have sucoessfully

{1 Orm ncluding resulls of & board approved e‘;‘-xcaf”ﬁ“a’i'mi‘w i’=' r b student fo
six years inllowing the dale the student enrol] :
“““ Hc, Q'%!dm shall not advertise that i s approvad by the Board onor to

shall ensure & first time test taker examination pa

(6

The Board will evaiuate the program's exa;nﬂ;‘;}a

e with the Board office an annual report containing

LT

) The total enroliment for the yean

of siud

(o smployment plag
o) wimber of siu

wmber of

% andl

Soard on an annual basis

s Iraining Drogram annus

SLTveEry

A reprasentative of the Board may inspect the program on an annual basis or as directed by

the Board or Board's represeniative and shall “;Ui")m% a writlen report to me Board. I any
=foiencies are noted, the program shall have ten (10) days o correct the deliciencies.

s are not corracted within the Board's ;: rascribed Ume rame, the program will be

b
£

g8 cl E%p")"{'}‘f&:\ or removed from approved status and will be prohibited Trom enrcliing
T will ba sent io the orogram upen genlal or removal of approved status,

in T.0A & 63-7-127(0i2), the

0 additlon o the mimmym stendard curricylurm provided
e vy shall provide e following content:

L

aderal and siale laws and rules relative o medication
meadications in cl NUrsing home, ass

gides who  adminisie
o care living facility, and P.AC.E

(b Confldentiality of pratected healih information;

" Frogram obiect

es

or outcomes leaching stratedies

¢ oulcomes, course ohl
r othar aval

S ST

o3

et forin ir

will sistent with the law and rules applicable to medicetion aides, a3
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(Rule 1000-05-.07, continued)

2. internally consistent,
3 implermented as wiillen: and

CHAPTER 1000-05°

on aide training programs;

5 of f‘iasssmorrw

content clinical sxperien

sion and clinical experience rels

‘L ldents 5

ting of forty (4DY classroom hours ang

ng instructors must be present in the

Tust be pro

ovided in person: and

compiate

the c:laﬂa%r'ocnn Co "mmc,rt nricr o

ﬁ(% ciinical ¢

somponent

I the medication aide raming

weluding:

1. nersonal skills:
2 m_q%zt%s reral o medic of @
refuse madications:
{1l The rioht routs:
(il Ths naht tme,
(i) The right patient:
(V) The rignt dos
{(vh The right documeantation,
4 Drug terminclogy, storage and disposal, including
{0 _ Medical terminology, symbols, and accepted abbreviations
{n Dosage measuiament
(it} Refarence resources;
5 ats of the following body systems, nciud

froiniestingl
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MEDICATION AIDES CERTIFIED

{Rule 1000-05-.07, continued)

(i} Musculoskeletal
i Mervous and sensory,
(v} Urinaryfrenal;
Y Carg gy
1l Respiratory
Vil Endoorine

(vih Male and fermale renroducth

(¥ Integumentary and Mucous mMenoranes,

CHAPTER 1000-05

O witn

o3 charmaecology,  drug. classifications and _medications
systems, including:
{1 Purposes of various medisalions
(i SBohs UL and W ooontrolied substanc
rrounding controlled substances st
1ol naloxone,
s souniabiity;
7 ion of medic 5 including.
i Oral medications,
di . Tepcal medications,
(i) Meotered hand-held inhalers with spacer;
b Froper resident positloning,
{v} Measurement of pressure
medication adr WE!‘I:_“\ 13
g Principles of standard precautions,

9. Doc,u men lm of medications in residents’ clinical records, |

£ GONsemnrg

luding:

trafion of an

s-feeced
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

{Rule 1000-35-.07, continued)

medic

ation, as evidenced by a resident's expression of discomiort or
other indication;

a5 Aresident exercising the right fo refuse medication adminisiration,

(il fram  the delegation of med aodministration
{iv) Any observation aboul ihe condilion of 2 resident thal should ¢z

concarn to g medication alde,

Medication errors, inctuding:

{0 Lrror m@v srtion threugh promotion of safe medication admini:

mannear of repor

tion errors:

o of Thn medication

P

alde as set forih

oA BRI and these riles

'%'mm "zs 8 nm‘ﬂsm& fimc‘rém that may

"%"{).fi\.

_may pe adminisiered

£iit

COMp; iete ihe proaram in no fewer than fourieen (140 calends
iy {305 calendar days from the s@r dale,

nedicalion ads raining program
o adroinisier medicalions as g

131 The supervised chnical prastice componant of an approved r
shiall be sufficlent to assure thal studenis are prepared |
medication alde in a safe and effective manner, and:

(31 White engaced in medication adminl
direction and supervision of a faculty m

nall be under the ong-on-one

supervised olin oractice component shal izke place in a nursing home <
assisted care living faciity or PACE for which ihe baining program has a wilten
agreemant 1o provide licensed nurse supervision of the student in accordance with this
ST '

= that 2 medicabon skills checlkdis! s
s during the suoervised clinieal practio

rmamm frir
= and shall inciuds ¢

{14y The train m prograim shall ass:
5 ww %0 cord per f@r“nm

1) lcations in accordance with TG A §
(i S s suncessiully demonstrated,
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

{Rule 1000-05-.07, continued)

(ey o The aame and signature of the facully member who supervised ihe siudent's
successiul perdormance of the sidll

{16) The framng program shall provide a copy of the medicalinn skills checklist certified by the

prograrn o be frue and accurale, to each student upon complietion of the medication aide
fradning program,

(161 A

madication aide fraining prograrm
siuding providing thirty {303 davs advance wr
program aoclicanis of the following:

=) Teniative date of the closing
I Fhe location whaere the program’s student records and other records will be retained
and

> name, address, and other cordact infor
oy after the program is closed,

o of the cusicdian of all program

Authority: T.C.A. §§ 63-7-127 and 63-7-207. Administrative History: Original rule filed May 15, 2012;
effective August 13, 2012. The Government Operations Committee filed a 60-day stay of the rule on July
13, 2012; new effective date October 12, 2012. The Board of Nursing filed a withdrawal of 1000-05-
07(3)(f) effective August 27, 2012,

1000-05-.08 PEER ASSISTANCE PROGRAM.

{—Apeerassistance program-(approved-by Ihe-Board)-trust-provide-at a-minimum the-fallowing

snrovesd by he e

rdl st provide at e minemuim ihe following

(a) Referral for assessment of dependency and addiction;

(b) Referral to treatment centers and programs;

(c} Referral to aftercare treatment and counseling;

(d) Referral for psychological issues; and

(e) Ongoing monitoring of recovering professionals.
Authority: T.C.A. §§-63-1-13863-1-136, 63-7-127 and 63-7-207. Administrative History: Original rule
filed May 15, 2012; effective August 13, 2912. The Government Operations Committee filed a 60-day
stay of the rule on July 13, 2012; new effective date October 12, 2012
1000-05-.09 CONTINUING EDUCATION.

(1) As a prerequisite fo renewal, all certificate holders shall complete the following continuing
education requirements:

{2) Complete any and all continuing education or continued competency requirements, or

both, necessary to maintain nurse aide certification under T.C.A. § 68-11-209(e), and
the rules promuigated pursuant thereto; and
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

(Rule 1000-05-.09, continued)

MM&W&WMM%WMM@%
MWE@W@W%%@WWH@%@WM@H@%@
of-which-sha
MAGC.

oy In addition o that which is reguired o !nrmfam nuyrse
complate six (8 contact hours per vear of continuing
De in g.}ham "Jf;:o\oqv 3i’<3'\f’(‘3€*€;§ Dy a jice m;d p?@a‘zmwaf“i*‘t or
of whict

1= certification. an Nt/\
Cfive (5 of which
> and one (7
= funclions uf

-/l -x

2)——Each-MAC shall-attest-to-the-timely attendance -and completion-of-the-reguired-continuing
education-hours-onthe biennial cedificate renewal form.

{27 Fach MA shall aliest 1o the timely attendance and completion of the required continuing
education hours on the blennial certificate renewal form.

(3} _Each WA

continun &
documentalion shall be producsd forn
i
Bo

Authority: T.C.A §§ 63-7-127 and 63-7-207. Administrative History: Original rule filed May 15, 2012;
effective August 13, 2012. The Government Operations Commitiee filed a 60-day stay of the rule on July
13, 2012; new effective date Ocfober 12, 2012.

1000-05-.10 SUPERVISION AND DELEGATION.

(1) Alicensed nurse who-provides-care-to-nursing-home-orassisted-care-living-facility residents
may-delegate the task of medicationadminisirationto-a MAGin-accordanse-with-T-G-A-§-63-
T-127{ENNBY and these rules-

(1 Addicansed nuise Who provi dCo care o nursing home, assisted care Hving facility or A CE
resigenis may de aqn the fask of medication adminisiration 1o an MA in accordance with
TOA S B8-7-127 (K and *Lhm-‘e Ulgs,

{3 Alicensed-nurse-wheo-delegales- medication-adrministration-to-a-MAG-shall supervise-the-MAC
by

{ay—Reviewing-the-medicationdelivery-process-to-assure-that there have beeh-no-afrors-in
the stocking-er-prepating-the-medications;

{b}——Acceptingtranscribing, and-reviewing residentmedication-orders;

luding,_but ited toth
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

{Rule 1000-05-.10, continued)

i
[

. . . abilibfor | . L hile | rsing
homie-setting:

(H)—Previding—on-site—supervision—or—immediate—and —continuous—availability through

telecommunication-while-in-an-assisted-sare-lving facility-setting—and:
Del nat . . : oation f et " MAC

=nsed nurse who delagates medicalion administiation to an MA shall sunervise thae MA

(m) Reviewing the medication delivery process 1o gssure that there have been nc errors in
stocking or praparing the madications

oy Accepting, ranscribing, and reviewing resident medication ordars;

3ons

Monitoring
3,@_5} 1

rninistered for side effects or chang

residents o whom medic

(i Heview
redion

g documentation completed by the MA moliding, bui not imited 1o
fon adrainisiration record

diyection while in & nursing

Providing on-sie supervision and avadability for immediaie

in
H

?ui\”T

Frovidie 01151
T(3 f\l f ;‘W }’ Li } :3

- sUberyision  or HNT
ion while in i

MW%%%—&M%@MM@%M%MMWW ngemnf;

Prior to delegating medication administration 0 an MA 2 licensed nurse shall evaiuaie he

}iiOv\/“"‘ upon admission. and aller any change N status or acuity, or any change in
medi n;

{a) The patient and the medication needs of the patient, including:
1. The patient’s mental and physical stability;
2. The medication to be administered,
3. The time frame during which the medication is to be administered;

4, The route or method by which the medication is to be administered; and

sident (0 recelve medicalion

(s The licensad nurse has determine
from it
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

41 When delegating the task of medication administration 1o an MA, the licensad nurse shall

cormmunicate I witing, the following o the MA

{E—TFhe-patientio-whom-the-MAG-chall-administer medications;

(gl The natient In whom the MS shall administer medications,

b)—The medications-the MAC-shal-administer

(y  The medications the MA shall administer

{¢} The time frames during which the medications are to be administered; and

(d) Any special instructions concerning the administration of medications o specific
patients.

s oagdminstration of as-naed
‘ 1 ursng assessment of the
pe administersd Immediately  orior

Authority: T.C A §§ 63-7-127 and 63-7-207. Administrative History: Original rule filed May 15, 2012;
effective August 13, 2012. The Government Operations Committee filed a 60-day stay of the rile on July
13, 2012; new effective date October 12, 2012.

1000-05-.41 STANDARDS OF PRACTICE.

H—AMAC—shall demonsiraie—competence—and—responsibility —in—the {ask—of —medication
administration.

vironmant-for-nursing-heme-or-assisted cara living

3 —AMAC—shallsccurately decument—in—the patient's—or—resident's—record the following

{or—The-pame-oithe-medication-and the dosage adminisiered;

144



MEDICATION AIDES CERTIFIED CHAPTER 1000-05

{Rule 1000-05-.11, continued)

(ay—Theresident'sreqguest-ioran-as-needed medication:

{by—The-resident’s—refusalorinability te-ingest the medication—orcomply—with—the
admipisiration-ofthe-medication:

{er—Amydeviation-from-the-delegated-medication-administration: and

{h—Any obsenations-erinformation-about the resident's condition that causes concern.

far—Verifying the identify of the resident to whom-the-medicationisto be administered:

@—%M%#M@M@H%WM@H—%%@&@%MM@%@@@@%H@
ed—hurse—prior—to—the—adminisiration—ofthe

{cr—Ensuring-that-the-medicationisbeing-administered-to-the-resident-in-accordance-with
. § o ons:

(8} A-MAG-shalmaintain-thecenfidentiality of protected-health-information—obtained-in-the
course-of the-MAC s-duties-and-responsibilities.

A A MAC shall not falsifyany resident-record-or-any-other-dosument-prepared-or-utilized-in-the
cowrse-of-orin-conjunction-with-the-administrationef medication:

A cedified MAC shallmainiain-professional-boundaries-with-each-resident: ent.
H2—AMAC shall-not:
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05
(Rule 1000-05-.11, continued)

( - dicati . . ol . d ‘ .
by the medication-aide:

{e}—Birectiyreceive-orders-from-a-physician-er other medicationbresecriber
{—Administer barium-or-othercontrastmedia;

{a)--Administer chemotherapauticagents:
H—Administermedications-administered-as-drops-to-the eye ear or-nose:

{g—Administerrectal-and-vaginal-medisations:
. N lrini N . Vnebulizer: |

e-in-aphysisians-order

E3—AMAC-shall-not—under-any-circumstances—administer-medications-by-cerain-methods-or
routes;-or-both- These-include-butare net-necessarly limited to, the following:

{a—injestion;
{b)—Iniravenous:
ee;—gamm@&
{eh—Intrathecal;
{eo)—=Colostomy;

{k—~Epidurak
H——Endotracheal:
fr—Intramuscular-or
{M—Suboutanecus.

O A madoaton aide shall maintan knowledgs  of the  duties,  responsibiiiies,  and
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

(Rule 1000-05-.11, continued)
accountabililies of a medication M@ and shall aoi I ac:("os“damc{e with the slatuies and rules
pertaining to the administratios eation by a madicalion a

A medication aide shall dispiay the |=e\c "medication ak at_all Umes when administerning
medications o residents of & nursing home, assisted cars living facililv, or P.ACE.

(33 31l r%por
about i
& |cir3 and i@mr ling to the r;em Jrﬂ N RUrs
(43 An MA g sUre and promote g safe environment for nursing home

faciily, or P.A -, residents.

5y An MA shall accurately document in the na
information immsd afler the adminis

Hanl's or r@s—:%d@m g record the foliowing

(a1 The name of the medication and the dosac

(o3 The route of the adminisiration,

te and time of 1

ated] e adminis

s7 mnedication

fe)]
49 ’,I;%_jgr awe %r@( sal o ing Wt\"
adrnini:
oy Ay deviation from the delegsie
i Any ohservations or information about the resident’s condition thaf cayses concsm
(77 An WA shall document contact with the supervising surse in the medical record,

LGS N accordance with thé pharmacist's inslruchons,

n: container or packaging that
L,iQ rmms:; dosage: sire

has been
'ECJ'ELh] e ¢

drugs only from a W@p@- / !u‘%;eel
; Uhm macist that cor i
Uig o be dispe

all comotate all necessary tasks o ensure safe medication administration 1o
onehding, bul not imited 1o the Toliow

raside

Varitying the identity of the resident o whom the medication js 1o be
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

(Rule 1000-05-.11, continued)

1 Ensuring that medicalion  administation for the resident has been delegated and
nied by the delegating lcensed nurse prior 1o the administration  of
e

(o) Ensuring 1 he medicalion 8 being administered to the resident In acoordance with the
gﬁm_ic@d?\m and prescriber insiructions,

(d]

the comrect medication in the corect dosage and route is adminis

wensed nwse who s
Doy

or 1o the delggating
ving faciity,

1 An MA snall mainiain the confidentiality of protected health information oblained in the courss
of the MA s duties and responsibilities,

(127 An MA shall not delegate the task of medicabion sdminisiration to any other person,

(I EE wi% noi‘ *‘ai%i'ﬁ' aa“v r@%;ide i ole

courss of

Jment prepared or utilized in the

b
ication,

ain professional boundaries with each resdent,

; h administration would require z
thing medications, by the madication ai

Pd cation w
g spli

an or other medication pre

Trom a phy

iy Admiplsier barum or alher contr;

fy Administer medications delivered by metered hand-held inhalers without a spacer

(o) Administer medications delivered by asrosolinabuiize

i Apply tonical medications orderad Tor the treatment of pressure Ulcers or skin grafts:

{1 Change a dosage amounl o adhers 10 a changs in 8@ physician's/prescnger's ordern or

1 Administer the indtial dose of a medication ordered for a resident uniil afier a new
svaluation has been performed by a licensed nurse,

G5 An MA shall not, r any circumstances, adminisier medications by certain meathods or
ssarily limited o, the following,

t
unce
routes or both These include bul are nol nee
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MEDICATION AIDES CERTIFIED CHAPTER 1000-05

(Rule 1000-05-.11, continued)
(el Cenral inas:

51 Aosyrgically placed fzeding Whe, 2.0, gastrostomy, i2lunostomy;

{r} Nasogastic

{hy Non-metersd inhaler

dern

7 Endotrachest

(g Inframysoulan ar

{1y Suboutansous,

f‘\i\ !‘J‘ r! 5 'EL” it

Aduct with 2 resident or conouct that may reasonably be nterpreied

saragran,
G consent o se

(e Make any false, | ding o decentive siatemants, of submil or cause (o be submitied
any faise, m;@m(}% N, o “3 aeceptive Information o documeniation (o the poard or any
repraseniative of ihe board: or

residant. for non-health care purposes or for purposes gther than fulliing the aide's
assigned ob responsibiliies.

(el Use social media, texting, emalling, or other forms of communication with, or aboul, &
j

Authority: T.C.A. §§ 63-7-127 and. 63-7-207-and-63-10-201. Administrative History: Original rule filed
May 15, 2012; effective August 13, 2012. The Government Operations Commiltee fifed a 60-day stay of
the rule on July 13, 2012; new effective date October 12, 2012.
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* If a roll-cali vote was necessary, the vote by the Agency on these rulemaking hearing rules was as foliows:

Board Member

Aye

No

Abstain Absent Signature
_ (if required)

Brent Earwood

Juanita Turnipseed

Leslie Nelson Akins

Martha M. Buckner

Janell Rae Cecil

Donald Lee Mills

Lisa A Heaton

Marietha O. Silvers

| ee Ann Stearnes

Arthur L. Thompson

Mark Allen Young

D PR XK K| XX

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Board of Nursing (board/commission/ other authority) on 05/18/2017 (mm/dd/yyyy), and is in

compliance with the provisions of T.C. A, § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 1731717 (mm/ddfyy)

Rulemaking Hearing(s} Conducted on: (add more dates). 05/18/17 (mm/dd/yy)

Subscribed and sworn to before me on: G - &2 -7 SWE

Date: (o /’jf’:‘;?;..,/?’?
A

Signature: “ZEEY s 4

Name of Officer: Mark S. Waters

Deputy General Counselﬂm iy,

Title of Officer: Department of Health . _ ar o,
LY 'l

Notary Public Signature:

My commission expires on; 7t fguarr B

e
AT e, :
v

by

I’iilii!!‘\

All rulemaking hearing rules provided for herein have been examined by the Attorney Generai and Reporté;r of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.

Department of State Use Only

</
et fd o
“{/ bt '%f/ Aty &)
Herbert H. Slgtefy 11
Atterney General and Reporter

7/s/ree7
/5

Date

Filed with the Department of State on: 1 j ik
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Effective on: ’§&§ W}J?

/" Tre Hargett
Secretary of State

151



G.0.C. STAFF RULE ABSTRACT

AGENCY:
DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Tennessee Motor Vehicle Commission
Regulatory Boards
Inspection of Business Records

This rule is not mandated by any federal or state
faw or regulation.

November 30, 2017 through June 30, 2018
None

This proposed rule will require motor vehicle and
recreational vehicle dealers to provide information
showing compliance with newly enacted statutes T.
C.A. §§ 55-17-129 and -416 allowing additional
businesses. These sections allow for additional
businesses up to a certain amount of combined
gross income of the dealership. This rule allows
the Commission o require information from dealers
showing compliance in order to effectively enforce
the new statutes.

152



Regulatory Flexibility Addendum

Pursuant fo T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, alt agencies shall
conduct a review of whether a proposed rule or rule affects small business.

(1) The type or types of small business and an identification and sstimate of the number of small businesses
subject 1o the proposed rule that would bear the cost of_or directly benefit from the proposed rule.

There are approximately 3,700 licensed motor vehicle and recreational vehicle dealers in Tennassee that will be
substantially impacted by these rules.

For the new recordkeeping requirements there is an expected nominal cost for these dealers o implement new, if
any, recordkeeping techniques as the statute currently requires such. However, this rule is necessary for the
implementation and enforcement of T.C.A. §§ 55-17-129 and -418, allowing dealerships to maintain a separate,

- unrelated business at the dealership location within specified physical area and income parameters.

{2} The projected reporting. recordkeeping and other administrative costs required for comaliance with the
proposed rule, including the type of professional skills necessary far preparation of the report or record.

Reporting, recordikeeping or other administrative costs are expected in arder to comply with any Commission
request for certification of compliance with T.C.A. §§ 55-17-129 and -418. The rule will assist inspecicrs in
performing their annual inspections to ensure compliance. These rules should not require any new professional
skifis necessary for preparation of the records other than basic business profit and losses tracking.

{3 A statement of the probable effect on impacted small businesses and consumers,

There is no expected impact on small businesses or consumers who do not elect to operate an additional
business at its dealership location. Any impact on small businesses choosing to operate an additional business is
required in order to effectively enforce T.C.A. § 55-17-129 and -416. This rufe enhances consumer protection by
enforcing the current requirement that dealers’ primary business is that of selling motor or recreationat vehicles.

{4) A description of any less burdensome, less infrusive or less costly alternative methods of achieving the
. burpose and objectives of the proposed rule that may exist, and to what extent the alternative means might be
less burdensome fo small business.

The Commission crafted this rule in a less burdensome way in that any dealer electing to maintain an ancillary
business wili only have to show compliance with the ruies regarding gross income when specifically requested by
the Commission fo do so.

{5) A comparison of the proposed rule with any federal or state counterparts.

There are no kKnown federal or state counterparts to these rules,

(6) Analysis of the effect of the pessible exemption of small businesses from all or any part of the requirements
contained in the proposed rute.

Exemption from these rules would render enforcement of these provisions unattainable.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additionat comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070

(hitp://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

This rule will not have a projected impact on local governments,
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Additional information Required by Joint Government Operations Comimittee
All agencies, upon filing a rule, must alse submit the following pursuant fo T.C.A. § 4-5-226(1}(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This rule will require motor vehicie and recreational vehicle dealers to provide information showing compliance
with newly enacted statutes T.C.A. §§ 55-17-129 and -416 allowing additional businesses. These new sections
allow for additional businesses up to a certain amount of combined gross income of the dealership. This new
rule allows the Commission to require information from dealers showing compliance in order to effectively
enforce the new statutes. -

{B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

| This rule is not mandated by any federal or state faw or regulation. j

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rufe, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

All motor vehicle dealers and recreational vehicle dealers who operate an additional business from their
dealership Iocaticn will be affected by the recordkeeping rules.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruting that directly relates to
the rule;

| There are no known attorney general opinions or judicial rulings that directly relate to this ruie. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimai if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand doliars ($500,000), whichever is less;

This rule is not estimated to have a probable increase or decrease in state and local government revenue and
expenditures.

(F) identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Elizabeth Goidstein — Assistant General Counsel
TN Department of Commerce and Insurance

Paula Shaw — Executive Director
TN Motor Vehicle Commission
TN Department of Commerce and Insurance

(G) Identification of the appropriate agency representative or representatives who will explain the rule ata
scheduled meeting of the committees;

Elizabeth Goldstein — Assistant General Counsel
TN Department of Commerce and Insurance

Paula Shaw -- Executive Director
TN Motor Vehicle Commission
TN Department of Commerce and Insurance
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(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Elizabeth Goldstein

500 James Robertson Parkway
Nashville, TN 37243
615-532-6304
Elizabeth.Goldstein@tn.gov

Paula Shaw

500 James Robertson Parkway
Nashville, TN 37243
615-253-1312

Paula.j shaw@tn.gov

{) Any additional information relevant to the rule proposed for continuation that the committee requests.

None.
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: _Division: | Department of Commerce and Insurance Regulatory Boards Divisio
Contact Person: | Elizabeth Goldstein
”Address 500 James Robertson Parkway, Nashvﬂ!e ™
~ Zip: 37243
~ Phone: 615 532-6304

_Email: | Elizabeth Goldstein@in.gov

Revision Type (check all that apply):
_ X Amendment
__ New
_ Repeal

Rule{s) {ALL chapters and rules contained in filing must be listed here. If needed, copy and pasie additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number  Chapter Title ) B

096001  GeneralRuies o o
Rule Number | Rule Title ]

'0960-01-11 | Inspection of Business Records
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Amendments

Chapter 0960-01
General Rules
Amendments

Rule 0960-01-.11 Inspection of Business Records is amended by adding new paragraph (4), so that, as
amended, new paragraph (4) shall read:

{4} All mctor vehicle dealers or recrestional vehicle dealers who are operaiing an additional business at the
degtership in accordance with T.C A § 55-17-129 or T.C A & 558.17-418, as applicable, shall, upon
writlen requesi by the Commission or its agent

(a1 Within fifteen {15) davs of receipt of the wrillen request. provide certification to the Commission,
or its acents, certifving that the space used by the motor vaehicle dealer or recreational vehicle
dealer. and the space used by the additiona business, are in compliance with T.C A § 55-17-128
or T.C A 8§ 55-17-416, as applicable, This certification shall be completed on a foim approved by
the Commission if any such Torm exdsts al the time of reguest,

() Within thirty {30) davs of receint of the wrillen reguest, provide certification io the Commission, o
its agents, certifving that the aross income of the motor vehicle dealer of recreafional vehicle
dealer, and the gross inocoms of the additlona! bysiness, are in compliance with T.C A § 55-17-
128 or T.0.A. 5 55-17-416, as applicable. The certification shall be completed on 2 fomm approved
hy the Dommission, if any such form exists at the time of reguest. In addition to the cernification,
the motor vehicle dealer or recreational vehicle dealer shall provide proof, satisfactory fo the
Commission. of the claimed gross income of the deaslership, and income of the additional
business. This may include, bul s not imiled o, past financial statemeants, current financial
statements, and CPA audils,

{c) The Commission may discipline alicenses up to and including suspension or revncalion, fora
licensee’s failure o comply with subparagraphs (2) and () above,

Authority: T.C.A. §§ 55-17-107, 55-17-1289, and 55-17-416.
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* If a roil-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature
{if required)

Eddie Roberts

Stan Norton

ian Leavy

Nathaniel Jackson

Don Parr

Stephen Tomaso

Karl Kramer

B. Joe Clayton

Ronald Fox

Kahren White

Chris Lee

Reed Trickett

Jim Galvin Jr.

John S. Murrey

Debbie Melton

R[] | X (XX

Farrar Schaeffer
Vaughan

Victor Evans X

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
Tennessee Motor Vehicle Commission on 4/24/2017 and is in compliance with the provisions of T.C. A. § 4-5-222,
The Secretary of State is hereby instructed that, in the ahsence of a petition for proposed rules being filed under
the conditions set out herein and in the locations described, he is to treat the proposed rules as being placed on
file in his office as rules at the expiration of ninety (90) days of the filing of the proposed rule with the Secretary of
State.

pate: B [ 1] DI
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Rules of the Tennessee Motor Vehicle Commission
0960-01-.11 Inspection of Business Records

Ali proposed rules provided for herein have been examined by the Aftorney General and Reporter of the Siate of
Tennessee and are approved as {o legality pursuant to the provisions of the Adminisirative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.

at, ul
Herbert H. $igtery Il
Altorney General and Reporter

@/2:3/}2@1?
/o

Date

Depariment of State Use Only

Filed with the Department of State on:

Effective on:

' | Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

AGENCY:
DIVISION: -

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Commerce and insurance
Securities
Tennessee Securities Act - Filing Forms

This rule amendment is authorized by various
provisions of the Tennessee Securities Act of 1980
(T.C.A. §§ 48-1-101 et seq.), particuarly T.C.A. §
48-1-116, which provides that the Commissioner
"may from time to time make, promulgate, amend,
and rescind such rules, forms, and orders as are
necessary to carry out this part[.]" Additionally,
T.C.A. § 48-1-103(a)(13) provides for the inclusion
of the "Notice of Exemption” form for securities
issued pursuant to the Invest Tennessee
exemption. This rule is further authorized by the
National Securities Market Improvement Act of
1996, which expressly provides that the states may
collect notice filings for covered securities which
are exempt from federal registration (e.g., Form D},

“and the Jumpstart Our Business Startups Act, -

which expanded Regulation A and prompted the
SEC to establish a new class of covered securities
for crowdfunding offerings.

December 27, 2017 through June 30, 2018

None

This proposed rule amendment will update the list
of forms accepted by the Securities Division to

include forms that have come into popular use

since the last revision to the rule. This amendment
does not eliminate any forms currently approved
and listed for acceptance by the Division.
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Regutatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
- conduct a review of whether a- proposed rule:or rute-affects-small-business.

This proposed rule amendment will not affect small businesses.
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impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
“diclarative sentenice; without additional-comments ‘o the merits-of- the-policy-of-the-rules-or reguiation; whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sosfacts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

This proposed rule amendment will not have an impact on local government.
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Additional Information Required by Joint Government Operations Committee
Al agencies; upon-filinga rute;*must-also submit the-following pursuant to- T:C-A.-§ 4-5-228(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This proposed rule amendment will update the list of forms accepted by the Securities Division to include forms
that have come into popular use since the last revision to the rule. This amendment does not eliminate any
forms currently approved and listed for acceptance by the Division.

(B) A citation to and brief description of any federal law or regutation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

This rule amendment is authorized by various provisions of the Tennessee Securities Act of 1980 (T.C.A. §§ 48-
1-101 et seq.), particularly T.C.A. § 48-1-116, which provides that the Commissioner “may from time to time
make, promulgate, amend, and rescind such rules, forms, and orders as are necessary to carry out this par].]"
Additionally, T.C.A. § 48-1-103(a)(13) provides for the inclusion of the “Notice of Exemption” form for securities
issued pursuant to the Invest Tennessee exemption. This rule is further authorized by the National Securities
Market improvement Act of 1996, which expressly provides that the states may collect notice filings for covered
securities which are exempt from federal registration (e.g., Form D), and the Jumpstart Our Business Startups
Act, which expanded Regulation A and prompted the SEC to establish a new class of covered securities for
crowdfunding offerings.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

This rule will only affect securities professionals who wish to submit forms to the Securities Division which were
not previgusly authorized by this rule.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

| There are no known opinions of the attorney general or judicial rulings that directly relate to this rule. l

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

! This rule will not affect state or local government revenues and expenditures. |

(F) Identification of the appropriate agency represeniative or representatives, possessing substantial knowledge
and understanding of the rule;

Frank Borger-Gilligan, Assistant Commissioner;
Elizabeth Bowling, Director of Registration for the Securmes Dlwsxon
Kaycee Wolf, Chief Counsel for Insurance, Securities, and TennCare Oversight

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

| Kelsey Bridges, Assistant General Counsel for Securities }

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and
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[ 500 James Robertson Parkway, Nashville, TN 37243; (615) 350-7984; Kelsey j bridges@tn.gov.

_{B} . Any.additional information relevant fo the rule proposed for continuation that the committee requests.
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: Department of State For Department of State Use Only
- Division of Publications

* 312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower Sequence Number; [F3 -3 7]
© ' ‘Mashville, TN37243
' Phone: 615-741-2650 Rule ID(s): 'l (057
i Email: publications.information@in.gov () Zf@
: File Date: 928l
Effective Date: IEYENT G

Proposed Rule(s) Filing Form

Proposed rufes are submitted pursuant to Tenn. Code Ann. §§ 4-5-202, 4-5-207, and 4-5-229 in lieu of a rulemaking hearing. It is the intent of
the Agency to promulgate these rufes without a rufemaking hearing unless a petition requesting such hearing is filed within ninely (90) days of
the filing of the proposed rule with the Secretary of State. To be effective, the petition must be filed with the Agency and be signed by ten (10)
persons who will be affected by the amendments, or submitted by a municipality which will be affected by the amendments, or an association
of ten {10) or more members, or any standing commiftee of the General Assembly. The agency shall forward such petition to the Secrefary of
State.

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promuigated by slate agency rule shall take effect on July 1, following
the expiration of the ninety (90} day period as provided in § 4-5-207. This section shall not apply fo rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant fo § 4-5-208(a) and to subsequent rules that make permanent such emergency
rules, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did nof, during the preceding
two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operating the board, comrmission or entity in accordance with § 4-29-
121(b).

. Agency/Board/Commission: | Department of Commerce and Insurance
3 Division: : Securities .
Contact Person: | Kelsey Bridges
Address: | 500 James Robertson Parkway
 Zip: 37243
Phone; | 615-350-7984
Email: : Kelsey.j.bridges@in.gov

Revision Type (check all that apply):
_ X Amendment
__ New
~ Repeal

Rule{s) (ALl chapiers and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate muliiple chapters. Please make sure that ALL new rule and repealed rule numbers are
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Chapter Number | Chapter Title i} -
0780-04-01 General Adminisfration i
Rule Number Rule Title

0780-04-01-.04 Administration of the Act

_Chapter Number | Chapter Title

Rule Number Rule Title
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(4)

Forms.

(a)

All filings submitted wrth the Division shall be on the proper form as destqnated under

!ehe\teef-as—m—eﬁeet—mq—the—date—ef—ﬁumg} An apphcat;on shall be deemed submlttedfmed}
on the proper form unless objection to the form is made by the Division prior to the
effective date of the application. The following forms, as in effect at the time of use, are
approved for filing with the Division:

1.

2.

i~ >

joe

10k
1148t
148}

130495,

14+

152}

16p33.

174y

1808},

“Form U-1", Uniform Application to Register Securities;

*Form U-2", Uniform Consent to Service of Process (naming the commissicner

{Commissionerof Commerceandlasurance] as the party to be served);

“Form U-2A", Uniform Form of Corporate Resolution;
“Farm U4”, Uniform Application for Securities Industry Registration or Transfer;
“Form U5", Uniform Termination Notice for Securities Industry Registration;

"Form U7 Small Company Offering Regisiration Form;

“Form U-CF' Uniform Nolice of Federal Crowdfunding Offering

“Form USB", Uniform Surely Bond:

*Form BD”, Uniform Application for Broker-Dealer Regisiration;
“Form BDW", Uniform Request for Broker-Dealer Withdrawal,
“Form ADV", Uniform Application for Investment Adviser Registration;

“Form ADV-E", Certificate of Accounting of Client Securities and Funds in the
Possession or Custady of an Invesiment Adviser,

"Form ADV-W”, Notice of Withdrawal from Registration as an [nvesiment
Adviser,;

"Form D", Notice of Sale of Securities Pursuant o Regulation D, Section 4(6},
and/or Uniform Limited Offering Exemption;

"Form NF", Uniform Investment Company Notice Filing[HN-0841"-Applicatiorfor
Reaistrat o o] Dealer]

“Form_IN-0911", Application for Registration as an Oil and Gas |ssuer-Dealer

L n .
1 5

“Form IN-1460", Notice of Sale_of Securities Pursuant to Accredited [nvestor
Exemption-Ferm-for-Accredited-lnvesters Notice-Filing],

"Form IN-1461", Notice of Sale of Securities Pursuant fo Embployee Siock

Purchase/Option Plan Exermption|-Ferm—for Employes-StockOption/Purchase
Blan Notice Filing:and]
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“Form IN-1483", Designation of Accountant;{}

38%‘

"Requiation A — Tier 2°. Uniform Notice Filing of Regulation A — Tier 2 Offering;
and

3

21 “Notice of Exemption,” Notice of Intention to Offer or Sall Securities Pursuant {o
the Invest Tennessee Exemption,

(b) All instructions on the above named forms are applicable, except as expressly provided
elsewhere in these Rules, and are adopted verbatim and incorporated herein by
reference.

{c) In cases where a form, as set out in f{this] subparagraph (4)(a), directly or indirectly
requires the maintenance of certain books and records, the registrant shall maintain
adequate books and records to comply with the filing requirements of the form and all
books and records requirements as provided in the Act and the Rules.

Authority: TC.A. §§ 48-1-103(b)(11), 48-1-104, 48-1-107(b), 48-1-108, 48-1-109, 48-1-110, 48-1-111,
48-1-112, 48-1-115, 48-1-116, 48-1-117, 48-1-118, 48-1-121, 48-1-125, 4-5-105, and 10-7-503(a)(2)(A-
B)f-Public-Acts-o _Chap g Dublic Acts of 200 nter 611
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

| certify that this is an accuyate and complete copy of proposed rules, lawfully promulgated and adopted by the
Commissioner on § Z G/¢7T  (date as mm/ddiyyyy), and is in compliance with the provisions of T.C.A. § 4-5-

222. The Secretary of State is hereby instructed that, in the absence of a petition for proposed rules being filed
under the conditions set out herein and in the locations described, he is to treat the proposed rules as being
placed on file in his office as rules at the expiration of ninety (90) days of the filing of the proposed rule with the
Secretary of State.

Date: Y /:/ ,9’/;7

Signature: Mu W Wbk

Name of Officer: L(ulie Mix McPeak

Commissioner of the Department of Commerce and
Title of Officer:  Insurance

rbed_-énd sworn to before me on: (ﬁf / ]9 /{! 7 77
Notary Public Signature:  #{ ﬂhj/g,{m /%O%Z,/gmf

My commission expires on: f/}ﬁ'/i‘?ﬁ

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,
Tennessee Code Annotated, Title 4, Chapter 5.

HerbertH Statéry Il
Attorney General and Reporter

«ﬁfw}m it |
;7 Date
Department of State Use Only
Filed with the Department of State on: 49 f 2@’9 1”7
Effective on: 9‘“‘;}

i

“ Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

AGENCY:
DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Commerce and Insurance
Insurance
Tennessee Captive Insurance Companies

There are no federal regulations mandating
promulgation of this rule. The Commissioner is
authorized to promulgate rules to affect the Revised
Tennessee Captive Insurance Act of 2011. T.C.A.
§ 56-13-121. This rule also implements the
authorization given in 2017 Tenn. Public Acts Ch.
354, § 1 (to be codified at T.C.A. § 56-13-114(k)) to
establish a fee for the electronic payment of
premium taxes.

December 21, 2017 through June 30, 2018
None

The proposed rules embody six years of sessions
learned in licensing and regulating captive
insurance companies. In addition to a number of
typographical and stylistic amendments, there are
numerous substantive changes which are
explained below:

0780-01 -41 -.02. Annual Reporting Requirements.
The revisions to this section were made to
eliminate rules that duplicated TC.A. § 56-13-108
and to reflect changes made in 2016 Tenn. Pub.
Acts Ch. 1018. The 2016 update changed the
premium tax due date to March 15 annually and
eliminated specific references to certain forms for
companies that are on a fiscal year. The proposed
change likewise eliminates specific references to
certain titled forms that are no longer used by the
Captive Section. The revision also incorporates a
new Appendix into the rule, which is required by
T.C.A. § 56-13-108 to be adopted by rule. The new
appendix is the annual statement form that captive
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insurance companies file annually with the
Department. :

This section also implements changes made in
2017 Tenn. Public Acts Ch. 354, § 1 (to be codified
at T.C.A. § 56-13-114(k)) which authorizes the
Commissioner to require that premium taxes be
paid electronically and authorizes a fee to pay for
this cost.

0780-01 -41 -.03. Audits. The revisions in
paragraph (1) clarify the statutory intent that a
company must file audited financials each year in
order to receive an exam deferral from 3 to 5 years.
This also clarifies the procedures when such
reports may be filed late and still count toward a
deferral. This rule also allows for a deferral of
audited financial reporting for newly formed
captives or cells when formed within the last
quarter of their operating year. Paragraph (5)(e)
clarifies the expectations on actuarial review of
protected cell companies. As originally written,
protected cell captives were reviewed on an
aggregate basis. However, each cell carries some
or all of its own risk, often without recourse to any
other cell. This revision was designed to better
identify situations where one cell may be
overcapitalized and, on paper, obscure the financial
condition of another cell if it were undercapitalized.

0780-01 -41-.04. Deposit Requirements. Updates
requirements to reflect 2015 statutory revisions
allowing for cash equivalents. See T.C A. § 56-13-
105(c).

0780-01-41 -.06. Limited Scope Examination and
Informal Visitation. This is an entirely new section
drafted from scratch and is designed to clarify the
procedures on the examination of captive insurance
companies short of triggering a full scope exam.
T.C.A. § 56-13-109 authorizes the commissioner to
visit and examine a company whenever it is
deemed prudent. This rule carries out that
authority for situations where specific limited
questions have arisen about the operation of a
company but the company and the department both
wish o avoid the time and expense of a full exam.

0780-01 -41 -.08. Directors. Revision to clarify who
is required to submit a biographical affidavit.
Allows Commissioner to waive the requirement.
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0780-01 -41 -.09. Managers. Adds captive
managers to the list of persons to whom the conflict
of interest rule applies.

0780-01 -41 -.12. Change of Business Plan. This
rewrites the existing rule, which used similar
wording about business plan changes. The old
wording is removed to avoid any conflict between
the statute and rule over the definition of a material
change of business plan. See T.C.A. § 56-13- _
103{c)(1)(E). This clarifies the procedure for filing
changes of business plans that do not meet the
statutory definition of a material change and thus
not subject to an additional fee.

0780-01 -41 -. 13. Designation of a Captive
Manager. This adds a nhew requirement that the
Commissioner must approve any change in captive
manager. The role of the captive manager is critical
in the Department's oversight of a captive
insurance company, as the department holds the
captive manager responsible for ensuring that the
captive is run in accordance with the law. It is
common in the captive insurance industry to refer
to the captive manager as the eyes and ears of the
regulator. Under existing law, the Department only
approves the captive manager as part of the initial
application. After formation, a captive insurance
company could terminate the contract of its
approved captive manager and install a new
manager that was never approved by the
Department. The position of captive manager is
not, in and of itself, a position requiring a formal
license or credential. The captive section approves
captive managers for individual captives on a case
by case basis, based on their reputation and
experience. This requirement ensures that only
approved captive managers may serve in that
capacity.
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Public Hearing Comments

Comment 1

One comment received asked the depariment to modify proposed Rule 0780-01-41-.03(1)(d) to only require on an
omission election the signature of the captive manager and one officer, as this would aid captive managers in
gathering the required signatures.

Response to Comment 1

Rule 0780-01-41-.03(1)(d) has been modified to require the signature of at least one officer instead of two officers
along with the signature of the captive manager.

Comment 2

One comment was received in regard to proposed Rule 0780-01-41-.03(5)(e) recommending that the loss reserve
certification should be filed independently of the audited annual financial report prepared by a Certified Public
Accountant. A second comment received asked the Department to clarify in the rule whether or not the actuarial
report must be filed separately from the audited financial statements or included with the audited financial
statements.

Response to Comment 2

These comments exceed the scope of the proposed rulemaking. The Department will take these concems raised
into consideration at a future rulemaking.

Comment 3

One comment was received asking the Department to use the word “examination” instead of “audit” in proposed
Rule 0780-01-41-.03.

Response to Comment 3

The Department believes that the word choice used in Rule 0780-01-41-.03 is appropriate and reflects the
commonly understood usage in the industry.

Comment 4

One comment was received expressing support for the modifications made in proposed Rules 0780-01-41-.03,
0780-01-41-.06, 0780-01-41-.12, and 0780-01-41-.13.

Response to Comment 4
No response required.
Comment 5

Two comments were received inquiring whether in proposed Rule 0780-01-41-.09 the word “manager” referred to
a captive manager or the manager of a limited liability company.

Response to Comment 5

The Department’s intent is fo use the phrase "captive manager’ when referring to a captive manager. Any other
use of the word manager would rely upon the ordinary meaning of the word when used in its context. In Rule
0780-01-41-.09, the word “manager” would apply to the manager of a limited liability company sitting in the
equivalent position of a director of a corporation. ‘
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Comment 6

One comment received asked if proposed Rule 0780-01-41-.02(2)(c), which authorizes the Department to impose
a $10 fee for use of the Optlns system, created a new tax by rule.

Response fo Comment 6

The fee created in this rule was specifically authorized in 2017 Tenn. Public Acts Ch. 354, § 1.

Comment 7

One comment received asked for a clarification of proposed Rule 0780-01-41-.02(2)(d) as to how a taxpayer
would know when electronic funds would be available. The commenter stated that he thought it would be more
appropriate to require that the transfer of funds be ordered or posted by the due date.

Response to Comment 7

The date of electronic filing is the “date available” as specified in the rule, so long as the funds clear in the normal
course of the electronic payment process. Should the funds not be available, the taxpayer would not be able to
claim the electronic filing date as the date of filing,

Comment 8

One comment received asked that in proposed Rule 0780-01-41-.02(3) the word “full’ be changed to “estimated.”

Response to Comment 8

Rule 0780-01-41-.02(3) has been modified from requiring payment of the "“full premium tax due” to requiring
payment of the “full estimated premium tax due.”

Comment 9

One comment asked for clarification in proposed Rule 0780-01-41-.03(2) of when an auditor must be identified
since the filing of audited financials is optional.

Response to Comment 9

An auditor must be identified when the captive elects to file audited financial statements.

Comment 10

One comment was received concerning proposed Rule 0780-01-41-.03(5)(e), Certification of Loss Reserves and
Loss Expense Reserves. The commenter expressed concern that this was creating an additional requirement for
actuaries to individually review each cell to determine whether the cell was inadequate or redundant. The
commenter expressed concern that this additional requirement would take additional time for reviewing actuaries
to prepare and increase the compliance costs on captive insurance companies,

Three comments were received by separate actuarial firms in support of this proposed rule. The three actuarial
firms stated that they already as a matter of practice reviewed the reserving of individual cells and that this
proposed rule was merely a clarification of existing practice. All three comments received from the actuarial firms
stated that they did not envision compliance with the proposed rule to lengthen the time required to complete the
review or place additional costs on captive insurance companies.

Response to Comment 10
The concerns about the compliance cost for this rule are noted. However, the comments received from three
actuarial firms indicating that the work required by this rule is already performed as a matter of routine practice

and that captive insurance companies would not be subject to any higher costs to comply with this rule are
persuasive. Accordingly, no modifications were made to Rule 0780-01-41-.03(5)(e).
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Comment 11

One comment received from an actuary noted that proposed Rule 0780-01-41-,03(5)(e) used the term “adequacy”
when referring to the actuarial review of a captive insurance company's loss reserves and loss expense reserves.
The commenter stated that the more appropriate word that is used by the actuarial community in this context is
‘reasonableness” and recommended that the rule be modified to change the word “adequacy” to
“reasonableness.”

Response to Comment 11

Rule 0780-01-41-.03(5)(e) was modified to change the word “adequacy’ in three instances to the word
“reasonableness.”

Comment 12

One comment was received requesting that proposed Rule 0780-01-41-.03(5)(e) be modified to allow the
Commissioner to grant a waiver of the required statement of actuarial opinion.

Response to Comment 12

This comment exceeds the scope of the proposed rulemaking. The Department will take this suggestion into
consideration at a future rulemaking.

Comment 13

One comment noted that in proposed Rule 0780-01-41-08, the terms “thorough examination” and
“comprehensive examination” were used interchangeably and asked that the final rule use one term.

Response to Comment 13

Rule 0780-01-41-.06(3) and (4) were modified to replace the word “comprehensive” and substitute the word
“thorough.”

Comment 14

One commenter recommended that in proposed Rule 0780-01-41-.08, the word “a” be changed with the word
“SUCh_”

Response to Comment 14

This comment is taken as a request to clarify that a captive insurance company can only request an informal
visitation on itself, and may not request that an informal visitation be conducted on another unrelated capfive.
Rule 0780-01-41-.06 was modified to make the recommended change.

Comment 15

One comment asked that proposed Rules 0780-01-41-.08 and 0780-01-41-.09 hbe modified fo clarify that these
rules apply to a captive insurance company’s governing body.

Response to Comment 15

This comment exceeds the scope of the proposed rulemaking. The Department will fake this suggestion into
consideration at a future rulemaking.

Comment 16

Two comments were received regarding proposed Rule 0780-01-41-.12. One noted that this proposed rule is
titted “change of business plan” while the statute uses the phrase “plan of operation” and recommended that the
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rule’s title be changed to be consistent with the statute. A second commenter asked whether this proposed rule
would apply to minor changes to a company's business plan that are not subject to a fee.

Response to Comment 16

The title of Rule 0780-0-1-41-.12 was changed from “Change of Business” to “Change of Business Plan” in this
rulemaking. The rule references three statutory business plan change procedures. They are: T.C.A. §§ 56-13-
103(c)(2)(B) (applicable to most captive insurance companies; 56-13-204(14) (applicable to protected cell
companies), and 56-13-416 (applicable to special purpose captives). The phrase “plan of operation” is used by
T.C.A. § 56-13-204 and also referenced in T.C.A. § 56-13-418, which applies to special purpose captives that

could also operate as protected cell captives. T.C.A. § 56-13-103(c)(2)(B) assighs no specific label to the action of
changing a business plan,

The statute which imposes the applicable fee, T.C.A. § 56-4-101(a)(8), does specifically refer to a “change of
business plan.” The Department believes that the phrase “Change of Business Plan” is appropriate in the context
of T.C.A. § 56-4-101(a)(8) and fairly encompasses changes in a plan of operations. As the relevant statutes are
specifically referenced in the rule, additional descriptive words are not required.

A change of business plan fee (T.C.A. § 56-4-101{a)}(8)) is only intended to apply to required material changes
that are outlined in T.C.A. §§ 56-13-103(c)(2)(B) or 56-13-204(14). The purpose of the changes to rule 0780-01-
41-12 is to clarify that any business plan change that does not constitute a change under T.C.A. §§ 56-13-
103(c)(2)(B) or 56-13-204(14) would not incur a fee under § 56-4-101(a)(8).

Comment 17

One comment received asked whether in proposed Appendix A, page 1, for the listing of directors, if this was
applicable to a manager-managed LLC.

Response to Comment 17

Appendix A was modified to clarify that the Department was asking captive insurance company to list their
Directors or Managers as appropriate.

Comment 18

One comment received asked whether in proposed Appendix A, ltem 4 which asks for the name of the
‘Management Firm or Administrator,” whether this was asking for the address of the captive manager or some
other service provider like a third party administrator.

Response to Comment 18

Appendix A, ltem 4 was modified to clarify that the Department is asking for the address of the Captive Manager,

Comment 19

Two comments received expressed concerns about proposed Appendix A, Item 7, requiring the filing of a
Statement of Retained Earnings and a Statement of Cash Flows as these are items not always compiled by alt
captive insurance companies.

Response to Comment 19

Appendix A, Item 7 was modified to not require the filing of a Statement of Retained Earnings or Statement of
Cash Flows. Captive insurance companies must still file a balance sheet and income statement.

Comment 20
Three comments received expressed concern about proposed Appendix A, Item 18 requiring captive insurance

companies that participate in a reinsurance pool to include details about assumed and ceded reinsurance by
other pool members. Comments received noted that this requirement would be extremely burdensome and
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require in some instances the filing of a large quantity of documentation. Commenters also stated that the

information requested is not always shared with other pool participants and would potentially not be available to
an individual captive that is a pool participant.

Response to Comment 20

Appendix A, Item 18 was modified to only require captives who participate in pooling arrangements to identify the
name of the pool and the pool's domicile or the names and domiciles of the other pool participants. The
requirement to file information about other pool participants’ reinsurance transactions was eliminated.

Comment 21

Three comments received expressed concern about proposed Appendix A, Item 21, which would require each
captive to file a narrative of the management's understanding of the captive’s financial condition. Commenters
expressed concern that this requirement was unreasonably burdensome. Commenters noted that captive
managers have an obligation to report to regulators any adverse developments.

Response to Comment 21

Appendix A, Item 21 was modified to only require checking a Yes or No box as to whether there were any
material changes in the management's understanding of a company’s financial condition or any trends or
uncertainties which have or would cause the company to deviate from its filed business plan. Only if a "Yes”
answer was indicated would an explanatory statement be required.

Comment 22

One comment received noted that in proposed Appendix A, Oversight Documents Checklist, item 1, the item asks
for a copy of the executed agreement between the owner and the captive manager. However, the agreement
with the captive manager was ordinarily with the captive insurance company and not with the captive’s owner.

Response to Comment 22

Appendix A, Oversight Documents Checklist, ltem 1 was moadified to replace the phrase "Executed agreement

between owner and captive manager” with the phrase “Executed agreement between the captive and the captive
manager.”
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The Department of Commerce and Insurance has considered whether the proposed rules in these Rulemaking
Hearing Rules are such that they will have an economic impact on small businesses (businesses with fifty (50} or
fewer employees). These rules directly regulate the operation of captive insurance companies licensed by the
Department. By their nature, captive insurance companies are themselves small businesses that rarely, if ever,
directly employ any person. Captive insurance companies are almost always run for the benefit of their parent
company, which may itself be a small business but more frequently ranges in size from a mid-size company to a
large multinational family of companies. Captive insurance companies are typically run exclusively by contracted
service providers which also range in size from boutique professional businesses to the largest financial and
insurance institutions in the world.

The proposed rules embody an assortment of changes to the regulatory system first made by the Revised
Tennessee Captive Insurance Act of 2011. These changes reflect six years of lessons learned in licensing and
regulating captive insurance companies.

(1) There are 162 captive insurance companies licensed by the Department as of August 1, 2017. There are also
393 approved protected cells operating through Tennessee captive insurance companies.

(2) The proposed changes to the existing rule are not anticipated to measurably increase the administrative cost
of compliance over the requirements of the previously enacted rule. Preparation of the reports required by this
rule will typically require the use of a professional captive manager, actuary, and accountancy services. The cost
of compliance varies greatly depending on the complexity of the captive insurance company. The minimum
annual administrative cost of compliance is estimated fo be approximately $5000.

(3) The proposed rules are designed to strengthen Tennessee as a captive insurance domicile by clarifying
reporting requirements, rights, and responsibilities of captive insurance companies and their service providers.
The proposed rules make it easier to do business in Tennessee. As such, the proposed rules are anticipated to
have a positive impact on the Tennessee captive insurance industry.

(4) The proposed rules embody the Department's commitment to the reasonable regulation of captive insurance.
While less burdensome requirements could be adopted, captive insurance companies depend on the reputation
of their regulator assuring other marketplace participants that the captive is under proper oversight. Captive
insurance company owners have in most cases the ability to domicile their company in a wide array of
jurisdictions. The Department believes that the proposed rules strike the right balance between appropriate
oversight of captive insurance companies and the flexibility and minimization of cost to ensure their success.

(5) There are no counterpart federal rules for captive insurance. The proposed rules are consistent with the
regulatory systems in other leading captive insurance domiciles.

(6) As ali captive insurance companies qualify under the definition of a small business, it is impractical to
implement a small business exception to any of the proposed rules.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
{http://state.tn.us/sos/acts/106/pub/pc1070.pdf} of the 2010 Session of the General Assembly)

This rule will not have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous reguiations effectuated by
such rule;

The proposed rules embody six years of lessons learned in licensing and regulating captive insurance
companies. In addition to a number of typographical and stylistic amendments, there are numerous substantive
changes which are explained below:

0780-01-41-.02. Annual Reporting Requirements. The revisions to this section were made to eliminate rules
that duplicated T.C.A. § 56-13-108 and to reflect changes made in 2016 Tenn. Pub. Acts Ch. 1018. The 2016
update changed the premium tax due date to March 15 annually and eliminated specific references to certain
forms for companies that are on a fiscal year. The proposed change likewise eliminates specific references to
certain titled forms that are no longer used by the Captive Section. The revision also incorporates a new
Appendix into the rule, which is required by T.C.A. § 56-13-108 to be adopted by rule. The new appendix is the
annual statement form that captive insurance companies file annually with the Department.

This section also implements changes made in 2017 Tenn. Public Acts Ch. 354, § 1 (to be codified at T.C.A. §
56-13-114(k)) which authorizes the Commissioner to require that premium taxes be paid electronically and
authorizes a fee to pay for this cost.

0780-01-41-.03. Audits. The revisions in paragraph (1) clarify the statutory intent that a company must file
audited financials each year in order to receive an exam deferral from 3 to 5 years. This also clarifies the
procedures when such reports may be filed late and still count toward a deferral. This rule also allows for a
deferral of audited financial reporting for newly formed captives or cells when formed within the last quarter of
their operating year.

Paragraph (5)(e) clarifies the expectations on actuarial review of protected cell companies. As originally written,
protected cell captives were reviewed on an aggregate basis. However, each cell carries some or all of its own
risk, often without recourse to any other cell. This revision was designed to better identify situations where one
cell may be overcapitalized and, on paper, obscure the financial condition of another cell if it were
undercapitalized.

0780-01-41-.04. Deposit Requirements. Updates requirements to reflect 2015 statutory revisions allowing for
cash equivalents. See T.C.A. § 56-13-105(c).

0780-01-41-.06, Limited Scope Examination and informal Visitation. This'is an entirely new section drafted from
scratch and is designed to clarify the procedures on the examination of captive insurance companies short of

triggering a full scope exam. T.C.A. § 56-13-109 authorizes the commissioner to visit and examine a company
whenever it is deemed prudent. This rule carries out that authority for situations where specific limited questions
have arisen about the operation of a company but the company and the department both wish to avoid the time
and expense of a full exam.

0780-01-41-.08. Directors. Revision to clarify who is required to submit a biographical affidavit. Allows
Commissioner to waive the requirement.

0780-01-41-.09. Managers. Adds captive managers to the list of persons to whom the conflict of interest rule
applies.

0780-01-41-.12. Change of Business Plan. This rewrites the existing rule, which used similar wording about
business plan changes. The old wording is removed to avoid any conflict between the statute and rule over the
definition of a material change of business plan. See T.C.A. § 56-13-103(c){(1)(E). This clarifies the procedure
for filing changes of business plans that do not meet the statutory definition of a material change and thus not
subject to an additional fee.

0780-01-41-.13. Designation of g Captive Manager. This adds a new requirement that the Commissioner must
approve any change in captive manager. The role of the captive manager is critical in the Department's
oversight of a captive insurance company, as the department holds the captive manager responsible for
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ensuring that the captive is run in accordance with the law. it is common in the captive insurance industry to
refer to the captive manager as the eyes and ears of the regulator. Under existing law, the Department only
approves the captive manager as part of the initial application. After formation, a captive insurance company
could terminate the contract of its approved captive manager and install a new manager that was never
approved by the Department. The position of captive manager is not, in and of itself, a position requiring a
formal license or credential. The captive section approves captive managers for individual captives on a case by
case basis, based on their reputation and experience. This requirement ensures that only approved captive
Mmanagers may serve in that capacity.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or estabiishing guidelines relevant thereto:

There are no federal regulations mandating promulgation of this rule. The Commissioner is authorized to
promulgate rules to effect the Revised Tennessee Captive Insurance Act of 2011. T.C.A. § 56-13-121. This rule
also implements the authorization given in 2017 Tenn. Public Acts Ch. 354, § 1 {to be codified at T.C.A. § 56-13-
114(k)) to establish a fee for the electronic payment of premium taxes.

(C) l|dentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

| Tennessee Captive Insurance Association is expected to urge adoption of this rule. |

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directiy relates to
the rule or the necessity to promulgate the rule;

| None known. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annuat budget or five hundred thousand dollars ($500,000), whichever is less;

| None. |

{F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule:

Michae! Humphreys, Assistant Commissioner for Insurance; Rachel Jrade-Rice, Director of Insurance; Michael
Corbett, Director of Captive Insurance; Benjamin Whitehouse, Supervising Attorney & Assistant General
Counsel for Insurance.

(G) !Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees:;

i Benjamin Whitehouse, Supervising Aftorney & Assistant General Counsel for Insurance. |

{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees: and

Davy Crockett Tower, 8th Floor, 500 James Robertson Parkway, Nashville, Tennessee 37243; 615-741-2616;
ben.whitehouse@tn.gov

(I) Any additional information relevant to the rule proposed for continuation that the committee requests.

| None.
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0780-01-41-.11

Acquisition of Control of or Merger with Domestic Company.

| 0780-01-41-.12

Change of Business Plan.

0780-01-41-13

Designation of a Captive Manager.

0780-01-41-.14

Regulation for Captive Insurance Companies Issuing Annuities.

0780-01-41-.15

Regulation for Captive Insurance Companies Reinsuring Life Insurance Policies.

0780-01-41-.16

Severability Provision.

_APPENDIX A

Tennessee Captive Insurer Annual Report.

Amendments

Chapter 0780-1-41 Tennessee Captive Insurance Companies is amended by deleting the chapter in its entirety and
substituting the following language so that, as amended, the chapter shall read:

0780-01-41-.01
0780-01-41-.02

0780-01-41-.03
0780-01-41-.04
0780-01-41-.05
0780-01-41-.06

0780-01-41-.07
0780-01-41-.08

0780-01-41-.09
0780-01-41-.10

Chapter 0780-01-41
Tennessee Captive Insurance Companies

TABLE OF CONTENTS
Purpose and Authority 0780-01-41-.11 Acquisition of Control of or Merger with
Annual Repoiting and Premium Tax Domestic Company
Payment Requirements 0780-01-41-12 Change of Business Plan
Audits 0780-01-41-.13 Designation of a Captive Manager
Deposit Requirement 0780-01-41-14 Regulation for Captive Insurance
Organizational Examination Companies Issuing Annuities
Limited Scope Exarnination and informai 0780-01-41-.15 Regulation for Captive Insurance
Visitation Companies Reinsuring Life Insurance
Insurance Managers and Infermediaries Policies
Biographical Affidavits and 0780-01-41-.16 Severability Provision
Compensation APPENDIX A Tennessee Captive insurer Annual
Conflict of Interest Report
Revocation or Suspension of Captive

License
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0780-01-41-.01
0780-01-41-.02

0780-01-41-.03
0780-01-41-.04
0780-01-41-.05
0780-01-41-.06

0780-01-41-.067
0780-01-41-.028

0780-01-41-.088
0780-01-41-.810

Chapter 0780-01-41
Tennessee Captive Insurance Companies

TABLE OF CONTENTS

Purpose and Authority

Annual Reporting and_Premium Tax
Payment Requiremenis

Audits

Deposit Requirement

Qrganizational Examination

Limited Scope Examination and informal
Visitation

Insurance Managers and Intermediaries
Birestors-Biographical Affidaviis and
Compensation

Conflict of Interest

Revocation or Suspension of Captive
License

0780-01-41-.01 Purpose and Authority.

0780-01-41-.116
0780-01-41-.142
0780-01-41-123
0780-01-41-.134
0780-01-41-.145

0780-01-41-.186
APPENDIX A

Acquisition of Control of or Merger with
Domestic Company

Change of Business Plan
Designation of a Captive Manager
Regulation for Captive Insurance
Companies Issuing Annuities,
Regulation for Captive Insurance
Companies Reinsuring Life Insurance
Policies

Severability Provision

Tennessee Captive Insurer Annual

Report

The purpose of this Chapter is to set forth the financial and reporting reguirements that the
commissioner deems necessary for the regutation of captive insurance companies, as authorized
by the Revised Tennessee Captive Insurance Act, Title 56, Chapter 13 of the Tennessee Code

Annotated, (the "Act").

Reference in this Chapter to “company” shall mean captive insurance

company or companies, unless otherwise specified. Terms of this Chapter employ definitions
found in the Act as the context may require.

Authority: 2044 Public-Acts-Chapter-468, T.C.A. §§ 56-13-101 through 56-13-418, T.C.A. §§ 56-13-108,
56-13-115 and 56-13-121.

0780-01-41-.02 Annual Reporting and Premium Tax Payment Requirements.

(1)

The report of financial condition required by T.C.A. §§ 56-13-108, 56-13-204{12), 58-13-

305 and 56-13-418{d) shall be made by completing and submiiting each of the forms and

schedules prescribed by the Tennessee Captive

insurer Annual Report found af

Append iX A of thls rule WhICh is mcorporated herem by reference PﬁeHe—MamM—eaeh

The OPTins system is hereby designated as the approved method of receiving premium

tax, penally, and interest forms and payments owed by a captive insurance company.

{a)

Premium tax forms and payvmenis shall be filed and paid in_electronic form

through the OQPTins system no fater than the date such payment is required.

{b)

Filings and payments made through OPTins on or before the due date shall be

deemed received by the department on the date received by OPTins,

(c) Every filing and payment made through OPTins shall

be subject to &

convenience fee of up to ten dollars ($10.00) per filing {c cover the department’s

actual costs incurred by accepting electronic payments through OPTins.

Such

convenignce fee shall be assessed in addition to any applicable premium tax,

penalty, or interest.
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{¢} If & tax payment due date falls on a Safurday. Sunday or banking holiday, the

electronic payment must he made so that the funds are immediately available on
- the first business day after the due date.

{e} The commissioner may waive the reguirement for electronic pavment through
OPTins and allow fiing and payment by mail on a case by case basis for good

cause shown.

For a company thai has received approval from the commissioner to utilize lnthe case of
an alternative reporting date of its-the annual report pursuant to T.C.A. § 56-13-108(c},
the full estimated premium tax due should be submitiedpaid to the Department by the
March 15 of each vear along with an estimated premium tax return deadiines.{norderio

if, in accordance with Pparagraph (43) above, the submittedpaid premium tax is less than
eighty percent (80%) of the premium tax dus as calculated from the annual report filed at
the end of the exension—peded-fiscal year, the commissioner may impose monetary
penalties on said company in an amount up to one thousand dollars ($1,000).

| Al S
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Authority: 284-+-Rublic-Asts-Chapter468; T.C A, §§ 56-13-101 through 56-13-418, 56-13-108, 56-13-114,
56-13-115, 56-13-120, 56-13-121, 56-13-204. 56-13-305 and 56-13-416.

780-01-41-.03 Audits.

{1) (a) Each captive insurance company shall be thoroughly examined at least once
every three (3) years by the commissioner. The three year period may be
extended up to a five (5) year period provided that the company is subject to &
comprehensive annual financial audits as_provided for in T.C.A. § 56-13-109(a).
To qualify for this extension, the comprehensive audits shall be conducted by an
independent certified public accountant autherized by the commissioner. The
authorized accountant shali prepare and sign an gudited annual financial report
in a format specified by the commissioner. This report is hereinafter referred to
in this rute as the "audited annual financial report.” To gualify for the extension
provided for in T.C.A. § 56-13-10%(a), the augited annuai financial report shall be
filed—and-shali-file-such—auditedfinansialreper—with-the-eommissiener on or
before June 30th of each year or 180 days after the end of the fiscal year. The
audited annual financial audit report shall be considered part of the company's
annual report of financial condition except with respect to the date by which it
must be filed with the commissicner.

(B) To be eligible for an extension up to a five (5) vear period between thorough
examinations, the captive insurance company must have filed timely audited
annual financial reports covering all periods of operation from the later of the date
of formation or the end date of the previous examination. For goed cause shown
in_exceptionai circumstances, the commissioner may allow the [ate filing of the
audited annual financial report to preserve a caplive insurance company's
eligibility for a thorough examination extension.

{c) A newly formed capiive insurance company or a newly formed protected cell or
incorporated protected celi of g gaptive insurance company that is in operation
for iess than ninety (90) days before the end of its fiscal year may elect to defer
conducting a comprehensive annual audit under this Chapter so long as the first
filed audited annual financial report includes audit data from the date of formation
fo the end of the first complete fiscal year that the captive insurance company or

protected cell was in operation,

{d} A protected cell or incorporated protecied cell captive insurance company may
elect 1o omit from its audited annua!l financial report one or more individual cells
that collected no premium and wrote no policies during the calendar or fiscal year
and was under no liability or petential liability for any policies issued in prior
years. This action is hereinafter referred to in this rule as an “omission election.”
The omission election shall be made on a form prescribed by the commissioner
and_signed under cath by the captive manager and at ieast cne officer of the
company and filed with the audited annual financial report. No omission election
may be made in the calendar or fiscal yvear in which occurs the fifih_anniversary
of the company's formation or fifth anniversary of the final date covered by the
company’s last T.CA. 8§ 56-13-102 thorough examination. In the next vear
subsequent o the taking of an omission slection where no omission election is
made or following after a vear in which no omission slection may be made, the
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(3)

)

filed audited annual financial report shafl include a cumuiative report on the
protected cell's activity during all preceding years for which an omission glection
was made. No omission election _may be made on a protected cell or
incorporated protecied cell’'s core or general account. The commissioner, in his
or her sole discretion, may disallow a protected cell or incorporated protecied cell
caplive insurance company from taking any fuiure omission_elections on one or
more cells upon notice.

(&) A captive insurance company that has been issued g iefter of dormancy may
glect 1o defer conducting a comprehensive annual audit under this Chapter and
mainfain eligibility for a five (5} year period between thorough examinations. To
mainfain this eligibility, the captive insurance company must file a cumulative
audifed financial repott that includes audit data from the preceding vears since
the last filed audited annual financial report. Such filing shall be due with the first
audited annual financial report filed subsequent to the rescission or expiration of
the letter of dormancy.

Designation of Independent Certified Public Accountant.

Companies, after becoming subject to this rulevegulation, shall within ninety days report
to the commissioner in writing, the name and address of the independent certified public
accountant retained o conduct the annual audit set forth in this rule-regulation. The
certified public accountant that is retained fo conduct the annual audit may only be
appointed from the list of approved certified public accounting firms or individual certified
public accountants maintained by the commissioner. The independent certified public
accountant retained to conduct the annual audit shall apply, on a form adopted by the
commissioner, for approval by the commissioner.

Nottfication of Adverse Financial Condition.

A company shall require the certified public accountant to immediately notify in writing an
officer and all members of the Board of Directors of the company of any determination by
the independent certified public accountant that the company has materially misstated its
financial condition in its report to the commissioner as required in Tenn.-Cede- Ani. § 56-
13-108. The company shall furnish such notification to the commissioner within five {5}
working days of receipt thereof.

Availability and Maintenance of Working Papers of the Independent Certified Public
Accountant.

(a) Each company shail require the independent certified public accountant to make
available for review by the commissioner or the commissioner's appointed agent
the work papers prepared in the conduct of the audit of the company. The
company shall require that the accountant retain the audit work papers for a
pericd of not less than five (5} years after the period reported upon.

()] The aforementioned review by the commissioner shall be considered
examinations and all working papers obtained during the course of such
examinations shall be confidential. The company shall require that the
independent certified public accountant provide photocopies or equivalent copy
of any of the working papers which the Department considers relevant. Such
working papers may be retained by the Department.

{c) “Work Papers" or "Working Papers” as referred fo in this rule include, but are not

necessarily limited to, schedules, analyses, reconciliations, abstracts,
memoranda, narratives, flow charts, copies of company records or other
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documents prepared or obtained by the accountant and the accountant's
employees in the conduct of their examination of the company.

The lead (or coordinating) audit partner (having primary responsibility for the
audit) may not act in that capacity for mare than five (5) consecutive years. The
person shall be disqualified from acting in that or similar capacity for the same
company or its insurance subsidiaries or affiliates for a period of five (5)
consecutive years. An insurer may make application to the commissioner for
relief from the above rotation requirement on the basis of unusual circumstances.
This application should be made at least thirty (30) days before the end of the
calendar year. The commissioner may consider the following factors in
determining if the relief should be granted:

1. Number of partners, expertise of the partners or the number of insurance
clients in the currently registered firm;

2. Premium volume of the insurer; or

3. Number of jurisdictions in which the insurer transacts business.

{5) The annual audited annual financiaj report shall consist of the following:

(a)

(b)

{c)

Opinion of Independent Cettified Public Accountant.

Financial statements furnished pursuant to this rule shall be examined by
independent certified public accountants in accordance with generally accepted
auditing standards as determined by the American Institute of Certified Public
Accountants or statutory accounting principles in accordance with the National
Association of Insurance Commissioners' Accounting Practices and Procedures
Manual in effect for the period covered by the report. The opinion of the
independent certified public accountant shall cover all years presented. The
opinion shall be addressed to the company on stationery of the accountant
showing the address of issuance, shall bear original manual signatures, and shall
be dated.

Repert of Evaluation of Internal Controls.

Every company that has annual direct written and assumed premiums of five
hundred million dollars ($500,000,000) or more shall include an evaluation of the
internal controls of the company relating to the methods and procedures used in
the securing of assets and the reliability of the financial records, including but not
limited to such controls as the system of authorization and approval and the
separation of duties. The review shall be conducted in accordance with generally
accepted auditing standards or statutory accounting principles and the report
shall be filed with the commissioner. An exemption from this evaluation may be
granted on a case by case basis upon written request to the Commissioner.

Accountant's Letter.

The accountant shall furnish the company, for inclusion in the filing of the audited
annual financial repott, a letter stating:

1. That the accountant is independent with respect to the company and
conforms to the standards of the accountant's profession as contained in
the Code of Professional Ethics and pronouncements of the American
Institute of Certified Public Accountants and pronouncements of the
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Authority:

Financial Accounting Standards Board,

2. The general background and experience of the staff engaged in audit
including the experience in auditing captives or other insurance
companies.

3. That the accountant understands that the audited annual report and the

accountant's opinions thereon will be filed in compliance with this
Chapter with the Tennessee Department of Commerce and Insurance.

4, That the accountant consents to the requirements of Rule 0780-01-41-
.03(4) of this Chapter and that the accountant consents and agrees to
make available for review by the commissioner, the commissioner's
designee or the commissioner's appointed agent, the work papers as
defined therein.

5. That the accountant is properly licensed by an appropriate state licensing
authority and that the accountant is a member in good standing in the
American Institute of Certified Public Accountants.

{d) Financial Statements as required under Rule 0780-01-41-.02, Annual Reporting
Requirements.

{e) Certification of Loss Reserves and Loss Expense Reserves.

The anruat-audit gudited annual financial report shall include an opinion as to the
reasonablenessadeguasy of the company's loss reserves and loss expense
reserves. The individual who certifies as to the reasonabinessadequaey of
reserves shall apply, on a form adopted by the commissioner, for approval by the
commissioner, and shall be a Fellow of the Casualty Actuarial Society, a member
in good standing of the American Academy of Actuaries, or an individual who has
demonstrated his or her competence in loss reserve evaluation to the
commissioner. Certification shail be in such form as the commissioner deems
appropriate. For protected cell captive insurance companies, this opinion shals
also include a statement identifying any one or more protected celis for which the
carried reserves are either inadequate (i.e. — below the minimum ameunt the
actuary believes is reagonable) or redundant (i.e. — greater than the maximum
amount the actuary believes is reasonable). For exceptionat cause shown, the
commissioner may waive the requiremsnt of filing an opinion as o
reasonableness of loss reserves and loss expense reserves by a company.

; : T.C.A. §§ 56-13-101 through 56-13-418, 56-13-108, 56-13-109,

2044+-Pablie-Acts, Chapler 468;
56-13-115 and 56-13-121. 2017 Public Acts, Chapter 354, § 3.

0780-01-41-.04 Deposit Requirement.

(1)

(2)

Whenever the commissioner deems that the financial condition of the company warrants
additional security, the commissioner may require a company to deposit cash or
securities approved by the commissionar in addition to statutory prescribed amounts.
The deposit shall be in the form of cash or cash equivalent or an irrevocable letter of
credit issued by a bank acceptable to the commissioner.

The company may receive interest or dividends from said deposit; however the company
may not exchange the deposits for others of equal value without the approval of the
commissioner.
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(3)

If such company discontinues business, the commissioner shall release any claim to
such deposit only after being satisfied that all obligations of the company have been
discharged.

Authority: 2004-Rublic-Acts-Chapter4688; T.C.A. §§ 56-13-101 through 56-13-418, 56~13-105, 56-13-108,
56-13-115 and 56-13-121.

0780-01-41-.05 Organizational Examination.

In addition to the processing of the application, an organizational examination shall be performed
before an applicant is licensed. Such examination shall consist of a general survey of the
company's corporate records, including charter, bylaws and minute books; verification of capital
and surplus; verification of principai place of business; determination of assets and liabilities; and
a review of such other factors as the commissioner deems necessary.

Authority: 2044-Publiec-Asts-Chapter-488; T.C.A. §§ 56-13-101 through 56-13-418, 56-1-401, 56-13-103,
56-13-108, 56-13-115 and 56-13-121.

0780-01-41-.06 Limited Scope Exarnination and Informat Visitation

(1}

Pursuant 1o T.C.A. § 56-13-109(a) the commissioner may direct a Hmited scope

(2}

examination be conducted upon a captive insurance company. Such an exam may be

ordered when questions arise about a captive insurance company's sclvency,

governance, operating practices, or other specific_areas that the commissioner may

determine.

The limited scope examination order shall identify the specific limited areas that the

(3)

examination will cover, If, in the course of the examination, the examiner believes that
the scope of the examination should be broadened, the examiner shall file a
recommendation with the commissioner and with the gaptive insurance company under
examination, which company shall have ten (10) days to file any response fo the
recommendation.  The commissioner shall thereafter determine if the scope of the
examination should be broadened and the additional areas that the examination should
cover.

A limited scope examination undet this rule does not waive or exiend the period of time

(4)

between thorough examinations conducted pursuant to T.C.A. & 56-13-109. A copy of
any limited scope examination reports should be reviewed and included in the thorough
examination of any caplive insurance company. However, within ten (10) days of
issuance of the limited scope examination order, the captive insurance company may file
an election with the commissioner o convert the examination to a thorough examination
conducted pursuanfto T.C.A. § 56-13-108(a).

Al the request of a captive insurance company, the commissioner may. in person or by

{5)

designee, conduct an informal visitation of such captive insurance company. Such
informal visitation may include, but is not limited to, a review of the books and records of
the captive insurance company, review of governance, internal practices, controls,
policies and procedures. A visitation may include a site visii to the captive insurance
company’s principal piace of business, the offices of its captive manager, accountant,
and/or principal or beneficial owner, or other service provider. At the conclusion of such
a_visitation, the commissioner or commissioner's designee shall send a report to the
captive insurance company that shall include any suggestions or recommendations. This
report shall be reviewed and included in the next subsequent thorough examination of the
captive insurance company.

The expenses and charges of any limited scope examination and informal visitation shall
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be paid by the captive insurance company.

Authority: T.C.A. §§ 56-13-101 through 56-13-418 56-1-409, 56-1-413 56-13-103, 56-13-108, 56-13-

108, 56-13-115 and 56-13-121.

0780-01-41-.067 Insurance Managers and Intermediaries.

No person shall, in or from within this state, act as a managing genetal agent, producer, or
reinsurance intermediary for captive business without the authorization of the commissioner.
Application for such authorization must be on a form prescribed by the commissioner.

Authority: 2641-Public-AstsChapter468; T.C.A. §§ 56-13-101 through 56-13-418, 56-13-108, 56-13-115

and 56-13-121.

0780-01-41-.087 Directors—Biographical Affidavits and Compensation.

(1)

(2)

Every company shall report to the commissioner within thirty (30) days after any change
in its executive officers, managers, or directors, including in its report a biographical
affidavit. If @ manager is a corporation, trustee, partnership or limifed liability company,
the report shall include a biographical affidavit from such person or persons who exercise
uitimate conirot over the manager ag determined by the commissioner. For good cause
shown, the commissioner may waive the requirement for a biographical affidavit under
this rule,

No director, officer, manager. or employee of a company shall, except on behalf of the
company, accept, or be the beneficiary of, any fee, brokerage, gift, or other compensation
because of any investment, loan, depaosit, purchase, sale, payment or exchange made by
or for the company but such person may receive reasonable compensation for necessary
services rendered to the company in his or her usual private, professional or business
capacity.

Authority: 2644+-Ruablis-Asts-GChapter468; T.C.A. §§ 56-13-101 through 56-13-418, 56-13-108, 56-13-115

and 56-13-121.

0780-01-41-.028 Confiict of Interest.

(1)

(2)

Each company charfered in this state is required to adopt a conflict of interest statement
for officers, directors, managers, and key employees. Such statement shall disclose that
the individual has no outside commitments, personal or otherwise, that would divert the
individual from their duty to further the interests of the company they represent but this
shall not preclude such person from being a director or officer in more than one insurance
company.

Each officer, director, manager. and key employee shall file such disclosure with the
Board of Directors yearly.

Authority: 2044-Publis-Asts-Ghapler488. T.C. A, §§ 56-13-101 through 56-13-418, 56-13-108, 56-13-115

and 56-13-121.

0780-01-41-.910 Revocation or Suspension of Captive License.

The commissioner may, subject to the provisions of this rule, by order suspend or revoke the
license of the company for any of the following:

(1)

At the request of the company; or
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(2) Far any reason provided in T.C.A. § 56-13-110.

Before the commissioner rescinds the license of a company under (1) or (2), the commissioner
shall give the company notice in writing of the grounds on which the commissioner proposes to
cancel! the license, and shall afford the company an opportunity to make objection in writing within
the period of thirty (30) days after receipt of notice. The commissioner shall take into
consideration any objection received by the commissioner within that period and, if the
commissioner decides to cancel the license, cause the order of cancellation to be served on the
company.

Authority: 204H4-Publis-Acts—Ghapter468; T.C.A. §§ 56-13-101 through 56-13-418, 56-13-108, 56-13-110,
56-13-115 and 56-13-121.

(0780-01-41-.116 Acquisition of Control of or Merger with Domestic Company.

No person other than the issuer shall make a tender offer for or a request or invitation for tenders
of, or enter into any agreement to exchange sacurities for, seek to acquire, or acquire in the open
market or otherwise, any voting security of a domestic company if, after the consummation
thereof, such person would, directly or indirectly (or by conversion or by exercise of any right to
acquire) be in control of such company; and no person shall enter into an agreement to merge
with or otherwise to acquire control of a domestic company without the prior written approval of
the commissioner. In considering any application for acquisition of contrcl or merger with a
domestic company, the commissioner shall consider all of the facts and circumstances
surrounding the application as well as the criteria for establishment of a company set out in this
chapter.

Authority: 2044-PublisActs—Chapler468; T.C. A, §§ 56-13-101 through 56-13-418, 56-13-107, 56-13-108,
56-13-115 and 56-13-121.

0780-01-41-.412 Change of Business Plan.
H———A change in any information filed with the application that does not constitute a material change

as identified in T.C.A. §8 56-13-103(c){2)(B) or 56-13-416 or a change requiring commissicner approval
in T.C.A. § 56-13-204(14)

ior must be filed with the commissioner

within sixty gGO_} days but does not requ1re prlor approval

Authority: 2844-Publis-Aets-Chapter468; T.C.A. §§ 56-13-101 through 56-13-418, 56-13-103, 56-13-108,
56-13-115, and-56-13-121_56-13-204, and 56-13-4186.

0780-01-41-.132 Designation of a Captive Manager.

Campanies, before becoming licensed, shall report to the commissioner in writing, the name and
address of the designated captive manager retained to manage the company. The captive
manager shall apply, on a form adopted by the commissioner, for approval by the commissioner.
Any change of designated captive manager for a captive insurance company must be approved,
in advance, by the commissioner.

Authority: 2041-Public-Asts-Chapler468. T.C.A. §§ 56-13-101 through 56-13-418, 56-13-108, 56-13-115
and 58-13-121,

0780-01-41-.143 Regulation for Captive Insurance Companies Issuing Annuities.

(1) This Rule 0780-01-41-.134 establishes reserve requirements, separate accounts and the
form of the annual statement required of any captive insurance company that issues
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(9)

Authority:

annuity contracts (which may have life or other benefits that constitute a subsidiary or
incidental part of the entire contract).

This Rule shall apply to any captive insurance company formed or licensed under the
provisions of Title 56, Chapter 13 of the Tennessee Code Annotated issuing annuity
contracts (which may have life or other benefits that constitute a subsidiary or incidental
part of the entire contract).

Any captive insurance company that issues contracts that provide variable benefits shall
establish separate accounts. Such accounts shall be subject to the requirements of
T.C.A. § 56-3-501.

A captive insurance company that issues annuity contracts shall maintain reserves that
are actuarially sufficient to support the liahilities provided by the contracts.

A captive insurance company that issues annuity contracts shall submit its annual report
in the form of the annual statement approved by the National Association of Insurance
Commissioners for life insurers, as modified or supplemented by the commissioner.

; ; T.C.A. §§ 56-13-101 through 56-13-418, 56-3-501, 56-13-108,

56-13-115 and 56-13-121.

0780-01-41-.154 Regulation for Captive Insurance Companies Reinsuring Life insurance Policies.

(0

()

This Rule 0780-01-41-.154 estabiishes reserve requirements and the form of the annuai
report required of a captive insurance company that reinsures life insurance policies,
including term, universal and variable life policies, and related guarantees and riders
{collectively, “Life Insurance Policies”).

This Rule shall apply to any captive insurance company formed or licensed under the
provisions of Tiitle 56, Cehapter 13 of the Tennessee Code Annotated that reinsures Life
Insurance Policies, with respect to fiscal years ending on and after December 31, 2013,

A captive insurance company described in paragraph-rule 0780-01-41-.154(2) shall
maintain reserves that are actuarially sufficient fo support the liahilities incurred by the
captive insurance company in reinsuring Life insurance Policies.

For purposes of the annual report required by Tenn. Code Ann. § 56-13-108(b):

(a) A captive insurance company described in paragraph-rule 0780-01-41-.154(2)
that uses statutory accounting principles (i.e., the National Association of
Insurance Commissioners' Accounting Practices and Procedures Manual,
including any appropriate or necessary modifications or adaptations thereto
approved by the Commissioner of Commerce and Insurance) shall submit the
annual report in the form of the annual statement approved by the National
Association of Insurance Commissioners for life insurers, as modified or
supplemented by the Ccommissioner, unless the Gcommissicner requires or
approves a different form of annual report; and

{b) A captive insurance company described in paragraph-rule 0780-01-41-.154(2)
that uses generally accepted accounting principles, including any appropriate or
nacessary modifications or adaptations thereto approved by the commissioner,
shall submit the annual report in the form approved by the commissioner.

Authority: 204H1+-Public-Acts-Chapter468; T.C.A. §§ 56-13-101 through 56-13-418, 56-13-108, 56-13-115

and 56-13-121.

193




0780-01-41-.165 Severability Provision.

If any Rule or portion of a Rule of this Chapter or its applicability to any person or circumstance is
held invalid by a court, the remainder of the Chapter or the applicability of the provision to other
persons or circumstances shall not be affected. To this end, the provisions of this Chapter are
declared severable.

Authority: 2011 Public-Acts—Chapter468; T.C.A. §§ 56-13-101 through 56-13-418, 56-13-108, 56-13-115
and 56-13-121.

APPENDIX A
TENNESSEE CAPTIVE INSURER ANNUAL REPORT

As of (date)
of the Condition and Affairs of
(Name of Captive Insurance Company)

Date of License;

Company Street Address:
Company City, State, Zip Code:
Books and Records Strect Address:
Captive Manager Name;

Captive Manager Street Address:
Annual Report Contact Name:
Annual Report Contact Number:
Annual Report Contact Email:

Dfficers:

Presideni:
Secretary:
Treasurer:

Directors / Managers:
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1. List the name(s) and address{es} of the beneficial owners of ithe captive and corresponding percentages of
ownarship:

Name Address % Ownership

2. Type of Captive: W Pure O Association O Risk Retention Group  Protected Cell
U Industrial Insured O Special Purpose

3. Organizational form:

If organized as a stock company, please include a description of all authorized stock classes, whether the class is
preferred or commeon stock, and for each class, the number of shares authorized, shares outstanding, and the par
valus.

4. Provide the name and address of the Captive Manager.

Has the Captive Manager changed from the last annual filing? Q Yes O No

5. Provide the individual name, firm name and firm address of the Actuary.

Has the Actuary changed from the last annual filing? 2 Yes 1 No

8. Provide the individual name, firm name and firm address of the Certified Public Accountant.

Has the Certified Public Accountant changed from the last annual filing? O Yes T No

7. Attach a complete copy of the company's unaudited financial statements as of prior vear end that inciude the
balance sheet and income statement,

8. Were any changes made to the gharter, bylaws or articles since the last annual filing? O Yes O No

9. Did the company grovide notification to and receive approval from the Captive Insurance Section for all material

If no, provide a brief description including the dollar amount on a separate attachment.

10. Since the last annual filing, were there any related party transactions? J Yes 1 No
if yes, provide a brief description including the dollar amount on a separate attachment.

11. Have ail asseis been valued in accordance with GAAP? O Yes O No
if other than GAAP was used, please axplain:

12. Do the company's assets include any loans tg its parent, affiliates, or unaffiliated companies?
& Yes U No
If ves, please answer the following:

(a) Were any of these ioans sntered into this year? oF Yes U No

If ves, what is the date of Captive insurance Seclion approval?

(by Amount of the foan as of the end of the vear:

{c) Pescribe the terms of the loan on a separate atiachment.

(d) Have all interest payments due for the year been collected? 1 Yes O No
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If no, when are the interest payments expectad?
(e) Attach copies of current financial statements of the company or companies to whom Joans have been
made.

13. Were any of the company’s assets or stock pledged as collateral at any time during the vear or did the captive
provide any outside guaraniees? LI Yes U No

If yes, please provide the date of Captive Insurance Section approval and a brief description on a separate
attachment.

14. Has each officer, director and key employee for the current reporting vear filed a disclosure with the captive's
board of directors disciosing any potential conflicts of interest as cutlined in the casntive’s conflict of interest
policy? L Yes LI No

15. Have lgss and ioss adjustment expense (LAE) reserves been discounted? O Yes & No
If ves, what interest rate was used? .

18. Were any dividends paid during the year? O Yes O No

If ves, provide the date of approval by the Captive Insurance Section, the date(s) paid and amounts paid.

17. Did the company hold a hoard of directors meeting in Tennessee during the reporting period as reguired by
Tenn. Code Ann. § 56-13-103(hY? O Yes U No

18. Does the company participate in a reinsurance pooling arrangement? O Yes U No

If ves. include other pool members in the assumed and/or ceded section of the reinsurance schedule below.

19. Did the company write any new lines of business this year? 0 Yes O No
If ves, identify the name of the pool and gither the poot's domicile or the domiciles of the other pool participants.,

20. Did the company write premiums this year? U Yes U No

If hot, does the company plan fo write insurance in the next vear? O Yes ] No

If not, does the company plan on going dormant or dissolving in the next year? 3 Yes, Dormancy
Cl Yes, Dissolving dNo

21. In the past year were there any material changes in the management's understanding of the company's
financial condition or any {rends, events or uncertainities that have had or will likely cause the company fo
substantially deviate from its filed business plan. If yes, please attach an explanatory statement. Ol Yes U No

22. Please complete the foliowing:

EXHIBIT OF PREMIUMS AND LOSSES

Premium Schedule
1 2 3 4 5
Direct Reinsurance | Reinsurance | Net Premiums
Lines of Coverage Business Assumed Ceded Writien
1.
2.
3.
4.
5.
6.
7.
8.
9,
Totals
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Paid Loss Schedule

1 2 3 4 5
Lines of Coverage Direct Assumed Cedsd Net Losses
Business Reinsurance | Reinsurance Paid
1.
2.
3,
4.
5.
6.
7.
8.
9,
Totals
Loss Reserve Schedule
1 2 3 4 5
Lines of Coverage Direct Assumed Ceded Net Loss
Business Reinsurance | Reinsurance Reserves
1
2.
3.
4,
5
8.
7.
8.
9,
Totals
SCHEDLUILE OF REINSURANCE
Assumed Reinsurance as of Current Year £nd
l 2 § 4* 5** 6***
Federal ID Name of State or Assumed Assumed Paid | Assumed Loss
Number Reinsured (inciude Country of Pramiums Losses Reserves
pool participants) Domicile
1.
2.
3,
4.
5,
6.
7.
8,
9.
Totals
* Total for Column 4 must agree to Premium Schedule
il Total for Column 5 must agree to Paid Loss Schedule
e Total for Column 6 must agree to Loss Reserve Schedule
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Ceded Reinsurance as of Current Year End

1 2 3 4 ki g*
Federal ID Name of State or Ceded Ceded Paid Ceded Loss
Number Reinsured {include Couniry of Premiums Losses Reserves
pool participants) Domicile
1.
2.
3.
4.
5.
6.
7.
8.
9.
Totals
* Total for Column 4 must agree to Premium Scheduls
= Total for Column 5 must agree to Paid L oss Schedule
o Total for Column 6 must agree to Loss Reserve Scheduls
INVESTMENTS OWNED AT CURRENT YEAR END
1 2 3 4
Description Investment Cost Statement Value
Type*
1.
2.
3
4
5.
8.
7.
8,
Totals
* Enter the corresponding numbers for the investment type as noted below:
1. Bonds
2. Stocks
3. Cash and Short-Term Investments
4. Loans and Notes Receivable
5. Cash Surrender Value of Life Insurance
6. Letters of Credit
7. Other
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CERTIFICATION

The officers of this company. being duly sworn, each depose and say that they are the described officers of said
insurer and attest to the following:

(1} that as of the date of this Annual Report {as noted above), the company has maintained the minimum capital
and surplus reguirements pursuant to Tenn. Code Ann. § 56-13-105.

(2) the attached scheduies, exhibits. and explanations therein contained, annexed or referred to are a full and frue
statement, in all material respect of the company's financial condition and resuits of operations, according to the
best of their information, knowledqge, and beiief respectively.

(3} that pursuant to Tenn. Code Ann. § 56-13-109 and Tenn. Comp. R. & Regs. 0780-01-41-.03, the company
Cwill Owill not (check onel file an independeantly audited financia! report. including an actuarial opinion, with the
Tennessee Department of Commerce and Insurance on or before June 30 for the period covered by this Annual
Report, or aiiernative filing date of as approved by the Department. NOTE: A company that
does not annually file independently audited financial reports must be examined at least every three years. Tenn.
Code Ann. § 56-13-108. Companies who file independently audited financial reports must be examined at least
every five years.

Original, sworn, and notarized signatures of two officers are regquired. Tenn. Code Ann. § 56-13-108.

Printed Name; Printed Name:
Title: Title:
Subscribed to and sworn before me this day of )

{sgal)

Notary Public

Is this an original filing? Qves Ono
If no.

1. State the amendment #:
2. Date filed:
3. Number of pages attached:
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OVERSIGHT DOCUMENT CHECKLIST

Please certify that the following documents are current as filed with the Captive Insurance Section, are new (and

attached), or are not applicabie at this time for: {Name of Captive Insurance Company)

1

. Executed agreement between the captive and captive manager. J Current as filed 3 New O N/A

. Executed agreement with audit firm. [ Current as filed O New J N/A

. Executed agreement with actuarial firm. @ Current as filed L New O N/A

. Sampie policy form{s) used by captive. O Current as filed O New 1 N/A

. Minutes and resolutions of all board meetings. & Current as filed 8 New U N/A

. Executed reinsurance and/or pooling agreements. O Current as filed O New 2 N/A

. Statement of lnvestment Poticy. T Current as filed U New O N/A

. Code of ethics and ceriificate of acknowledgement by owners. 2 Current as fiied O New T N/A

9.

Confiict of inferest policy statement and owner’s certificate of acknowiedgemeni.

O Current as filed O New O N/A

To the best of my knowledge, the above documents have either been filed with the Captive insurance Section

(and no changes have been made), are attached hereto, or are not anplicable.

Captive Manager Date
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* if a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
{if required)

N/A

| certify that this is an accurate and com

plete copy of rulemaking hearing rules, fawfuily promulgated and adopted
by the _Commissioner (board/commission/ other authority) on
compliance with the provisions of T.C.A. § 4-5-222.

pl 7 (mmfddiyyyy), and is in
| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on:

05/10/2017
Rulemaking Hearing(s) Conducted on: (add more dates).

07/26/2017

Date: 9’/’/ /'52/} 7
Signature: \d!&l‘ Mh; MHM

Name of Officer:

At

P

lie Mix McPeak

Title of Officer: Commissioner

e

N i ii&ﬁ%oribed and sworn to before me on: é}% P A’ 7
# W * 1)
ST

/)
e Notary Public Signature: 4 /(M@ MW
£y Ak el
My commission expires on: / // %/&0
7
Agency/Board/Commission:_Tennessee Department of Commerce & Insurance
Rule Chapter Number(s):

0780-01-41

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.

‘ﬂ%ém . St R

Herbert H. Slétery Iit
Attorney General and Reporter

7/20/301
W e
- Department of State Use Only

Date

Fifed with the Department of State on:

glaalid
f2faifi7

2

/ Tre Hargett
Secretary of State

Effective on;

3
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G.0.C. STAFF RULE ABSTRACT

AGENCY:
DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Commerce and Insurance
Tennessee Corrections Institute -
Minimum Standards for Local Correctional Facilities

T.C.A. § 41 -4-140(a) provides that the Tennessee
Corrections Institute has the power and duty: to
establish minimum standards for local jails, lock-
ups and workhouses, including, but not limited to,
standards for physical facilities and standards for
correctional programs of treatment, education and
rehabilitation of inmates and standards for the
safekeeping, health and welfare of inmates; to
establish guidelines for the security of local jails,
lock-ups and workhouses for the purpose of
protecting the public from criminals and suspected
criminals by making the facilities more secure and
thereby reducing the chances that a member of the.
public or a facility employee will be killed or injured
during an escape attempt or while an inmate is
fleeing from law enforcement officials following an

-escape; to inspect all local jails, tock-ups,

workhouses and detention facilities at least once a
year and publish the results of the inspections; and,
to establish and enforce procedures to ensure
compliance with the adopted minimum standards
s0 as to ensure the welfare of all persons
committed to the institutions. T.C.A. § 41 -7-106(c)
authorizes the Tennessee Corrections Institute
Board of Control to promulgate rules and
regulations for the implementation and the effective
operation of the agency's responsibilities.

November 30, 2017 through June 30, 2018
Minimal
These rulemaking hearing rules establish the

minimum standards for local correctional facilities,
including jails and workhouses. The amendment to
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Rule 1400-01-.02 Basic Information adds a new
classification type of local correctional facilities
(Type IV). Many subsequent amendments in the
rules clarify and establish standards for this hew
classification type of facility. A substantial portion
of the amendments to the rules may be considered
as housekeeping in nature as the purpose of the
changes are to add the terms "only" and "Facilities"
throughout all of the rules where the terms are
applicable and relevant for clarification in the
adopted standards. The amendments also include
updating and adding new definitions in Rule 1400-
01-.03 Definitions to clarify the following terms:
Correctional Employee, Criminal History Check,
Flushable Drain, Furnishings, Impartial Disciplinary
Officer, Non-facility Support Staff, Physical Force,
Sally Port, Special Purpose Celt, Support
Employee, Temporary Holding Cell, Trusty, and
Type IV Facility. Rule 1400-01-.04 Physical Plant
is amended to add the requirements that all
facilities be constructed with security grade walls,
ceilings, floors, doors, locks, windows and glass
glazing in the perimeter and in housing/holding
units. Rule 1400-01-.05 :
Administration/Management is amended to clarify
the records, plans, policies and procedures
required for the four (4) classifications of facilities
(Type | 1L, I or IV}, Rule 1400-01-.06 Personnel is
amended to clarify which job functions can be
performed by personnel in Type 1V facilities. Rule
1400-01-.07 Security is amended to clarify the
requirement that a facility administrator to
document weekly meetings to the living activity
areas. Rule 1400-01 -.08 Discipline is amended to
require a disciplinary board or impartial disciplinary
officer to preside over disciplinary hearings. Rule
- 1400-01 -.09 Sanitation/Maintenance is amended
to include temporary hoiding areas as an area that
must be free of pictures and other objects to
prevent fire hazards and hiding places for vermin.
Rule 1400-01 -. 11 Mail and Visiting is amended to
require the proper personnel, under the proper
- authority, to perform strip or body cavity searches
of visitors. Rule 1400-01 -. 13 Medical Setrvices is
amended to require a suicide prevention program,
approved by the health authority and reviewed by
the facility administrator, and a suicide prevention
plan to identify specific intake, screening,
identification and supervision. Rule 1400-01 -. 16
Supervision of Prisoners is amended to clarify the
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requirement to document each formal count of
inmates.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public heating comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable

No public comments were made at the rulemaking hearing and no written comments were received in the two (2)
week open comment period following the hearing.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall

conduct a review of whether a proposed rule or rule affects small business.

1. The types and estimated number of small businesses directly affected:
Only small businesses that operate correctional facilities, including jails and workhouses, for a municipal
or county government will be affected by the promulgation of these rules. There are relatively few private
entities, currently less than five (5), that operate local correctional facilities for a municipal or county
government.

2. The projected reporting, recordkeeping, and other administrative costs:
There is no foreseeable alteration in small business reporting or recordkeeping that will result from the
promulgation of these rules.

3. The probable effect on small businesses:
Only small businesses that operate correctional facilities, including jails and workhouses, for a municipal
or county government will be affected by the promulgation of these rules. The effect is anticipated as
minimai.

4. Less burdensome, inirusive, or costly alternative methods:
No recommendations for less burdensome, infrusive or costly alternative methods have been offered,
identified or recommended for use.

5. Comparison with federal and state counterparts;
These rules will amend existing Chapter 1400-01, but there is no other comparison o federal or state
counterparts.

6. Effect of possible exemption of small businesses:

There are no exemptions to the requirements contained in these ruies for small businesses.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
{http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These rules will impact tocat municipal or county governments that operate correctional facilities, including jails
and workhouses.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A, § 4-5-228(i)(1).

(A) A brief summary of the rule and a description of ail relevant changes in previous regulations effectuated by
such rule;

The rules establish the minimum standards for local correctional facilities, including jails and workhouses. The
amendment to Rule 1400-01-.02 Basic Information adds a new classification type of local correctional facilities
{Type IV). Many subsequent amendments in the rules clanfy and establish standards for this new classification
type of facility. A substantial portion of the amendments to the rules may be considered as housekeeping in
nature as the purpose of the changes are fo add the terms “only” and “Facilities” throughout all of the rules
where the terms are applicable and relevant for clarification in the adopted standards. The amendments also
include updating and adding new definitions in rule 1400-01-.03 Definitions to clarify the following terms:
Correctional Employee, Criminal History Check, Flushable Drain, Furnishings, Impartial Disciplinary Officer,
Non-facility Support Staff, Physical Force, Sally Port, Special Purpose Cell, Support Employee, Temporary
Holding Cell, Trusty, and Type IV Facility. Rule 1400-01-.04 Physical Plant is amended to add the requirements
that all facilities be constructed with security grade walls, ceilings, floors, doors, locks, windows and glass
glazing in the perimeter and in housing/holding units. Rule 1400-01-.05 Administration/Management is
amended to ciarify the records, plans, policies and procedures required for the four (4) classifications of facilities
(Type I, 11, 111 or IV). Rule 1400-01-.06 Personnel is amended fo clarify which job functions can be performed by
personnel in Type IV facilities. Rule 1400-01-.07 Security is amended to clarify the requirement that a facility
administrator to document weekly meetings fo the living activity areas. Rule 1400-01-.08 Discipline is amended
to require a disciplinary board or impartial disciplinary officer to preside over disciplinary hearings. Rule 1400-
01-.092 Sanitation/Maintenance is amended to include temporary holding areas as an area that must be free of
pictures and other objects to prevent fire hazards and hiding places for vermin. Rule 1400-01-.11 Mail and
Visiting is amended to require the proper personnel, under the proper authority, fo perform strip of body cavity
searches of visitors. Rule 1400-01-.13 Medical Services is amended to require a suicide prevention program,
approved by the health authority and reviewed by the facility administrator, and a suicide prevention plan to
identify specific intake, screening, identification and supervision. Rule 1400-01-.16 Supervision of Priscners is
amended to clarify the requirement fo document each formal count of inmates.

{B} A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. § 41-4-140(a) provides that the Tennessee Corrections Institute has the power and duty: to establish
minimum standards for local jails, lock-ups and workhouses, including, but not limited to, standards for physical
facilities and standards for correctional programs of treatment, education and rehabilitation of inmates and
standards for the safekeeping, health and welfare of inmates; fo establish guidelines for the security of local
jails, lock-ups and workhouses for the purpose of protecting the public from criminals and suspected criminals
by making the facilities more secure and thereby reducing the chances that a member of the public or a facility
employee will be killed or injured during an escape attempt or while an inmate is fleeing from law enforcement
officials following an escape; to inspect all local jails, lock-ups, workhouses and detention facilities at least once
a year and publish the results of the inspections; and, to establish and enforce procedures to ensure compliance
with the adopted minimum standards so as to ensure the welfare of all persons committed to the institutions.
T.C.A. § 41-7-106(c) authorizes the Tennessee Corrections Institute Board of Control to promulgate rules and
regulations for the implementation and the effective operation of the agency's responsibilities.

(C} Identification of persens, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Any entity that operates correctional facilities, including jalls and workhouses, for a municipal or county
government will be affected by these rules. The Tennessee Sheriffs’ and Police Chiefs’ Associations were
notified of the rulemaking hearing and were consuited in the preparation of the amendments fo the rules.

(D} identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rute or the necessity to promulgate the rule;

[[OAG 03-101 (8/19/03), OAG 04-026 (2/12/04), and OAG 11-063 (8/26/11).

208




{E} An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promuigation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shail not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars {$500,000), whichever is less;

| Minimal |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Beth Ashe, Executive Director of Tennessee Corrections Institute; Joseph Underwood, Chief Counsel for Fire
Prevention and Law Enforcement

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Beth Ashe, Executive Director of Tennessee Corrections Institute; Joseph Underwood, Chief Counsel for Fire
Prevention and Law Enforcement

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Beth Ashe, Executive Director of Tennessee Corrections Insfitute, 500 James Robertson Parkway, Nashville,
TN 37243, beth.ashe@tn.gov (615-741-3816); Joseph Underwood, Chief Counsel for Fire Prevention and Law
Enforcement, 500 James Robertson Parkway, Nashville, TN 37243, joseph.underwood@tn.gov (615-741-3899).

() Any additional information relevant to the rule proposed for continuation that the committee requests.

| None.
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Sanitation/Maintenance

1400-01-.01 PREFACE.

(1)

)

3

Under the authority of T.C.A. 41-4-140, the Tennessee Corrections Institute is required to
establish minimum standards for local jails, lock-ups, workhouses and detention facilities in
the state and conduct an annual inspection of each facility.

L.ocal correctional facilities are the first step in the handling of the arrested offender and in it
he receives his first impression of the correctional process. His experience in a county jail or
a municipal lock-up facility will be a potent force molding his attitude toward law enforcement
officials, the correctional system and the community itself.

The Board of Control of the Tennessee Corrections Instifute hopes that in carrying out the
responsibilities of Tennessee Code Annotated 41-4-140, avenues of communication and
cohesiveness will be developed with local agencies that will tend to upgrade the correctional
system in the Staie of Tennessee.

Authority: T.CA. §41-4-140. Administrative History: Original rule filed August 8, 1982; effective
September 9, 1982. Repeal and new chapter filed June, 1984; effective September 11, 1984.

1400-01-.02 BASIC INFORMATION.

(1)

(2)

Statutory Authority: The standards contained in this document are autherized pursuant to
T.C.A § 41-4-140 to establish minimum standards for the inspection of local jails, lock-
ups, workhouses and detention facilities.

Categories Covered by Standards: The minimum standards established and recorded herein
will cover the following categories:

(a) Physical Plant

(b} Administration/Management
{c) Personnel

(dy Security

{e) Discipline
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3

(4)

®
(@)
{h)
0]
)
(k)
Q)
(m)

(n)

Sanitation/Maintenance

Food Services

Mail and Visiting

Inmate Programs and Activities
Medical Services

Admission Records and Release
Hygiene

Supervision of Inmates

Classification

Other Standards: Nothing confained in these standards shall be construed to prohibit a city,
county, or city and counity agency operating a local correctional agency from adopting
standards governing its personnel and facility, provided such standards meet or exceed and
do not conflict with the standards established and recorded herein. Nor shall these standards
be construed as authority to violate any state fire safety standards, building standards or
health and safety codes.

Validity: In determining the application of these minimum facility standards, the Tennessee
Corrections Institute Board of Conirol has enacted the following:

(@)

(b)

(c)

(d)

(e)

Standards contained herein shall apply to specific types of local correctional facilities
as noted at the end of each standard. For the purpose of this document, primarily adult
jails or workhouses which house inmates for cver seventy-two (72) hours will be
considered Type I; primarily adult jails which house inmates for no more than seventy-
two (72) hours will be considered Type If; and primarily adult jails which house inmates

no _more than twelve (12) hours will be considered Type lll. Type
Il does not include facilties used primarily for fingerprinting, photographing,
interviewing or interrogating. A Type IV Facility is a municipal government facility, either
permanent or mobile, used for in-processing, hooking. fingerprinting, pholographing,
and bonding, of primarily adulis and where they shall be released or transferred to
another type of facility within two (2) hours of arrest. A Type IV Facility shall submit &
Letter of Assurance to the Tennessee Corrections Instituie outlining the facility's intent
to adhere to all applicable standards and required time parameters. All types of facilities
shall comply with the applicable standards, state law and adopted rules. and the
Tennessee Carrections Institute has the authority fo inspect all facilities annually to
verify compliance and report results of inspections to the Board of Control.

Detention facilities shall be classified according to construction date. Facilities
constructed after June 2000, shall be considered as new, while facilities constructed
pricr to or during the month of June 2000, shall be considered existing facilities.

An existing facility must meet all applicable standards referring to such facilities and all
other applicable standards. A new facility must comply with all applicable standards
referring to such facilities and all other applicable standards.

Any additions or renovatlions fo existing facilities must comply with all applicable
standards for new facilities.

The number of inmates awaiting transfer to the Department of Correction penal system
may be discounted from any computations used to determine compliance with
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MINIMUM STANDARDS FOR LOCAL CORRECTIONAL FACILITIES CHAPTER 1400-01

(6)

standards {2), (3}, (4), (5), (6), and (7} of Secticn 1400-01-.04 Physical Plant under the
following conditions:;

1. The Governor must have invoked the power of delayed intake pursuant to T.C.A.
§ 41-1-504(a) (2) and/or a federal or state court has delayed intake into the
Department of Correction penal system and,

2. More than six percent (6%) of the county's tctal average inmate population over
the preceding ninety (80) days in all of its correctional facilities consists of
inmates sentenced o the Department of Corrections whose commitments have
been delayed pursuant to 1 then,

3. The number of inmates awaiting transfer to the Department of Correction at a
particular facility in excess of six percent (6%) shall not be used in any
computations used fo determine compliance with the above stated standards.

Certification of Facilities: Facilities fhat meet all applicable standards as determined by an
annual inspection by Tennessee Cotrections Institute shall be recommended for certification
by the inspecting party e to the Tennessee Corrections Institute’s Board of Control
during the first board meeting following the completion of the inspection. Facilities
that do not meet all applicable standards shall be recommended for non-certification.
Facilities whose annual inspections are completed prior to the fifteenth (15th) of the month
shall be recommended for certification or non-certification to be effective on the first (1st) day
of the month during which the inspection was completed. Facilities whose annual inspections
are completed after the fifteenth (15th) of the month shall be recommended for certification or
non-certification to be effective on the first (1sf) day of the month following the month in
which the inspection was completed. The Judicial Cost Accountant in the Office of the
Comptroller shall be immediately notified of any proposed change in a facility's status.

No currently certified local facility shall be decertified if the local government has submitted a
plan of action within sixty (60) days of the initial annual inspection that is reasonably
expected to eliminate fixed ratio deficiencies in that facility and cause that facility to remain
certified.

Authority: T.CA. § 41-4-140. Administrative History: Original rufe filed August 9, 1982; effective
September 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984
Amendment filed March 4, 1988; effective April 18, 1988. Amendment filed April 3, 1988; effective July
27,1988, Amendment filed July 31, 2000; effective November 28, 2000. Amendment filed July 29, 2004;
effective November 26, 2004. Repeal and new rufe filed October 28, 2014; effective January 27, 2015.

1400-01-.03 DEFINITIONS.

(1)

(2)

(3)

(4)

Basic Training - The infroductory training provided by the Tennessee Corrections Institute
which prepares a facility employee with general and specific knowledge about the detention
of inmates in a local facility.

Booking - An official recording of an arrest and the identification of the person, place, time,
arresting authority, and the reascn for the arrest. It is the procedure for the admission of a
person charged with or convicted of an offense, which includes searching, fingerprinting,
photographing, medical screening, and ccllecting personal history data. Booking also
includes the inventory and storage of the individual's personal property.

Cell Block - A separate, secure group or cluster of single and/or multiple occupancy cells or
detention rooms immediately adjacent and directly accessible to a day or activity room. In
some facilities the cell block consists of a row of cells fronted by a dayroom or corridor-like
proportion.

Censor - To read communications such as letters fo delete material which might be

considered harmful to the interests of the organizations, agency or facility.
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{6) Chemical Agent - An active substance, such as pepper spray, used to deter acts that might
cause personal injury or property damage.

(6) Classification - A process for detern’iining the needs and requirements of those for whom
confinement has been ordered and for assigning them fo housing units and programs
according to their needs and existing resources.

(7) Clear Floor Space - Floor space that is free of obstructions such as bunks, showers,
commodes, and lavatories.

(8) Contraband - An item that has not been approved for possession or use by inmates or
detainees by those lagally charged with the responsibility for administration and operation of
the facility.

(9) Control Center - A very secure, self-contained unit designed to maintain the security of the
facility. Policies governing the design, staffing, and accessibility of the control center should
ensure that it cannot be commandeered by unauthorized persons.

{10} Correctional Employee - Full and part time employees on the facility payroll, or reserve
personnel, whose primary duiies inciude the indusiry, cusiody. or freatment of prisoners.

{11) Criminal History Check - An informational inquiry through the NCIC Database (FBUTBI)
regarding a detainee’s or inmate’s background to identify conviction history for housing
classification purposes as well as the presence of any outstanding victim notifications.
warrants. wants, or detainers through local and federal indices. A Criminal History Check as if
retates fo correctional emploveeas is an informational inquiry through the NCIC Database fo
defermineg the suitability for ernployment in a correctional settina.

aetwa%detemng—JeH%éeswab%e-behawe{: Anvactof mfhctmq punlshment dlrectivon the bodv

causing pain or injury.

{143) Daily Log - A record of all significant activities that take place during the course of a day.

(124) Dayroom - A secure area directly adjacent to inmate living area, to which inmates may be
admitted for activities such as bathing, exercise, recreation and dining. Spaces originally
designed for circulation, such as corriders, are not dayrooms.

(135) Detainee - A person confined in a local facility not serving a sentence for a criminal offense.

(148) Detainer - A writ or instrument, issued or made by a competent officer, authorizing the keeper
of a prison/jail to keep in his custody a person therein named.

(187) Detention - The confinement of an inmate in a secure area (usually pretrial inmates).

(168) Detention Facility - A confinement facility, usually cperated by a local law enforcement
agency, which holds persons detained pending adjudication and/or persons committed after
adjudication.

(123) Detention Officer - A person who is employed or authorized to detain or guard inmates.
See Comrrectional Employee.

(4820) Disciplinary Action - An action taken upon an inmate that is intended to correct or
discipline.

(1821)Disciplinary Hearing - A non-judicial administrative procedure to determine if substantial
evidence exists to find an inmate guilty of a rule violation.
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(202) Disciplinary Report - An account, or announcement that is prepared, presented or delivered,
usually in formal or crganized form based on the possikility of a rule violation.

{243) Disciplinary Segregation - A form of separation from the general population in which inmates
who committed serious violations of conduct regulations are confined for short periods of time
to individual cells separated from the general population by the disciplinary commitiee or
other authorized group. Placement in disciplinary detention may only occur after a finding of a
rule violation at an impartial hearing and when there is not an adequate alternative
disposition to regulate the inmate's behavior.

(224) Document - To support with written sources.

(235) Due Process Guarantees - Those procedures that ensure just, equal, and lawful treatment of
an individual involved in all stages of the criminal justice system, such as a notice of
allegations, impartial and objective fact finding, a written record of the proceedings, a
statement of any disposition ordered with the reasons for it, and the right to confront
accusers, call witnesses, and present evidence.

(248) Existing Facility - Detention facility built prior to or during the month of June 2000.

(257) Facility Administrator - An official who has primary responsibility for managing and operating
a local detention facility.

(268) Flushable Drain - A pipe or channel which is cleaned by a rapid, brief gush of water which can
be mechanically operated from outside the cell.

(2#9) Foot-candle - A unit for measuring the intensity of illumination; the amount of light thrown
on a surface one foot away from the light source.

(2830)Furnishings - Applies fo ali living quarters—includes and includes, but s not limited to
draperies, curtains, furniture, mattresses and bedding, upholstered or cushioned furniture,
wastebaskets, decorations, and similar materials that can burn.

(2831)General Population - A group of individuals confined in an institution who have no
institutional restrictions on them, such as segregation.

(392) Grievance/Grievance Process - A circumstance or action considered to be unjust and
grounds for complaint or resentment and/or a response to that circumstance in the form of a
written complaint filed with the appropriate body.

(343) Health/Medical Screen - A structured inquiry and observation to prevent newly-arrived
offenders who pose a health and safety threat to themselves or others from being admitied to
the general population and to identify offenders who require immediate medical attention.
The screen can be initiated at the time of admission by health care personnel or by a health-
trained correctional officer.

(324) Housing Area - A high-security, medium-security, or low-security cell or room, excluding
holding, detoxification, infirmary, and segregation cells or rooms.

(35} Imparial Disciplinary Officer - An officer appointed by facility administration to the disciplinary
review board who is responsible for conducting disciplinary hearings. in order to maintain

impartiality, the designated disciplinary officer must not have any connection or invoivernent to
the incident requiring the disciplinary hearing.

(338) Informed Consent - The agreement by a patient to a treatment, examination, or procedure
after the patient receives the material facts regarding the nature, consequences, risks, and
alternatives concerning the proposed treatment, examination, or procedure.

{(347) Inmate - A person, whether in pretrial, un-sentenced, or sentenced status, who is confined in
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a correctional facility.

(358} In-Service Training - Training which is given to an employee on an annual basis to reinforce
or add to his basic training.

(389) Jail - A confinement facility, usually operated by a local law enforcement agency, which holds
persons detained pending adjudication andfor persons committed after adjudication. Jails,
while intended for the confinement of adults, may also confine juveniles.

(3740)Jailer - A person who is charged by an institution to detain or guard inmates.

(3841)Library Service - A service that provides reading materials for convenient use; circulation of
reading materials; service to help provide users with library materials, educational and
recreational materials, or a combination of these services.

(3842)Medical Records - Records of medical examinations and diagnoses maintained by the
responsible medical provider for each inmate separate from the inmate’s file. Medical
records shall include the date and time of the medical examination and copies of standing or
direct medical orders from the physician.

(483) Medication Receipt System - A method that accounts for the administering of medications.

(444) Menu Pattern - The outline of food items to be included in each meal.

(425) Monitor - To keep watch over, supervise.

(438) New Facility - Detention facility built after June 2000.

{47) Non-Facility Support Staff - Staff not on the facility payroll who work for or volunteer through
an agency outside the local correctional facility who have reqular or daily contact with inmates.

Volunteers, contraciors, professionais health care personnel clerqy, etc. are examplas of
persons labeled as non-facility support staff.

(448) Physical Force - Any use of firearms, chemical agents, clubs or other devices in controlling
an inmate. Also, any situation which requires an officer to “ley-handson-make physical
contact with an inmate or the use of physical force used which subjects an inmate to pain,
discomfort or physical incapacitation.

(4568) Physical Plant - A building, set of buildings, portion of a building, or area that is used for the
iawful custody and/or freatment of individuals.

(4850)Plan of Action - A written plan that will eliminate or correct deficiencies noted in the annual
inspection.

(4251)Potentially Hazardous Food - Any food that consists, in whole or in part, of milk or milk
products, eggs, meat, poultry, fish, shellfish, edible Crustacea, or other ingredients, including
synthetic ingredients, in a form capable of supporting rapid and progressive growth of
infectious or toxigenic microorganisms. This does not include clean, whole, un-cracked, ocdor-
free shell eggs, foods which have a pH level of 4.6 or below, or a wafter activity (aw) value of
0.85 or less.

(4852)Pre-Service Orientation - Training accomplished prior to assignment of duty, which is
intended to familiarize new employees with the operations of the particular jail to which they
are to be assigned.

(4853)Preventative Maintenance - A system designed to enhance the longevity and/or usefulness
of buildings or equipment in accordance with a planned schedule.

(504) Range of Sanctions - The various penalties for noncompliance of rules specified by the
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facility administrator.

{545) Receiving Area - The point of inmate entry into a jail or detention facility where an inmate
undergoes admission processing, which may include orientation and initial classification prior
to regular assignment to the housing area.

(528} Receiving Screening - An observation/initial health assessment to identify newly-arrived
inmates who pose a health or safety threat to themselves or others.

(837) Regular Access - The documented number of hours an inmate may utilize additional living
space available as described by facility policy.

(548) Sally Port - An enclosure situated either in the perimeter wall or fence of the facility or within
the interior of the facility, containing gates or doars at both ends, only one of which opens at
a time Hhis-method-of-entry-and-exit_and ensures there will be no breach in the perimeter
or interior security of the facility.

(559) Security Devices - Locks, gates, doors, bars, fences, screens, ceilings, floors, walls, and
barriers used to confine and control inmates. Also, electronic monitoring equipment, security
alarm systems, security light units, auxiliary power supply, and other equipment used to
maintain facility safety.

(8680)Security Perimeter - Outer portions of a facility which provide for secure confinement of
inmates. This perimeter may vary for individual facilities, depending upon their security
classification.

(6+61)Segregation - Confinement of an inmate to an individual cell separated from the general
population.

{(&862)Sick Call - A function which provides inmates the opportunity to receive required medical
attention.

(63} Special Purpose Cell - A cell used for the short term detention of persens under the influence
of intoxicants unfil they are cleared by medical personne! for release or transfer to another
detention or medicat facility.

(5864)Strip Search - Examination of an inmate's naked body for weapons, contraband, and
physical abnormalities and includes a thorough search of all of the individual's clothing while
it is not being womn.

(665) Structural Projections - Some part of the construction that protrudes with sharp or pointed
edges.

{66) Support Employee - Full and part time employees on the facility payroll, or reserve personnel
who have periodic but minimal contact with inmates.

{67) Temporary Holding Cell - A cell used o detain a8 persen for minimal periods of time until
cleared o frapsition to general popuiation or fransfer tg another faciiity.

(648)Trusty - An inmate, usually in a minimum security classification, who is respensible for
performing various maintenance tasks under supervision in a jail. May also be referred fo as
Trusteg”.

(829)Type [ Facility - A detention facility housing primarily adults for more than seventy-two (72)
hours.

(8370)Type Il Facility - A detention facility housing primarily adults for not more than sevenfy-two
(72) hours,

(847 1)Type lll Facility - A detention facility where-persens housing primariy aguits that are detained
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(72)

no more than twelve (12} hours and does not include detention
facilities used primarily for fingerprinting, photegraphing, interviewing or interrogating.

Tyne IV Facility - A municipal government facility _permanent or mobile, used for in-
processing, booking, fingerprinting, phoiographing, and bending of arrestees and where an
arrestee shail be released or transferred to another type of facility within twe {2) hours of
arrest.

{8573)Unencumberad Space - Usable space that is not encumbered by furnishings or fixtures. In

determining unencumbered space in the area, the total square footage is obtained and the
square footage of fixtures and equipment is subtracted. All fixtures and equipment must be
in operable position.

(8874) Work Stoppage - A halt by those employed by the facllity; usually refers to a strike.

(8+75)Workhouse - A county detention facility operated by or for a county which holds primarily

sentenced, minimum security inmates.

{6878)Working Inmate - An inmate who has been screened, selected, and assigned to a formal jail

work program (occurring within the security area of the jail, or external to the jail). This
includes those inmates who are taken out by various personsfagencies to work offsite (for
example, a county employee comes to the jail each day to take a group of inmates to work at
a recycling center).

Authority: T.CA. § 41-4-140. Administrative History: Original rule filed August 8, 1982; effective
September 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984.
Amendment filed March 4, 1988, effective April 18, 1988. Amendment filed July 31, 2000; effective
November 28, 2000. Amendment filed July 29, 2004; effective November 26, 2004. Repeal and new rule
fited October 29, 2014; effective January 27, 20185.

1400-01-.04 PHYSICAL PLANT.

[&B]

(+2)

(23)

Type | I i, and IV Facilities shall meet the following requirements unlass otherwise specified.

Ad-types-of-f-acilities shall meet the following requirements:

(a) New and existing facilities shall have, on average, lighting of at least twenty (20) foot
candles in activity areas to be measured three (3) feet off the ficor.

(b} New and existing facilities shall have forced air ventilation in sleeping and activity
areas.

{c) New facilities shall have access to natural light in sleeping and activity areas.
{(d) New and existing facilities shall have a femperature of not less than sixty-five (65)
degrees Fahrenheit and naot more than eighty (80) degrees Fahrenheit in sleeping and

activity areas.

{e) New faciliies shall have lighting of not less than five (5) average foot-candles in
sleeping areas to be measured three (3) feet off the floor.

AppliesThese requirements apply only to Types |, 1I, and lll Facilities,

in hew and existing facilities, the minimum size of a single-occupancy cell shall be thirty-five
(35) square feet of clear floor space with a ceiling height of not less than eight (8) feet. At
least seventy (70) square feet of total floor space shall be provided when the occupant is
confined for more than ten (10) hours per day. All dimensions of cell length and width for both

single and multiple-occupancy cells shall allow for a reascnable amount of usable floor space
for any in-cell activities of inmates. Each cell shall contain a bunk, watercloset-and-lavatory
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(86)

(87)

(#8)

(89)

sink and toillef. Any guestions pertaining to sufficiency of cell dimensions shall be decided by
the Tennessee Corrections Institute.

Apphes-This requirement applies only to Types |, Il, and Il Facilities.

In new and existing facilities, the minimum size of a multiple-occupancy cell (2-64 occupants)
shall be twenty-five (25) square feet of clear floor space for each occupant in the sleeping
areas, with a ceiling elevation of not less than eight (8) feet. At least thirty-five (35) square
feet of clear floor space shall be provided for each occupant when the cccupant is confined
for more than ten (10) hours per day.

Appheslhis reguirement applies only to Types |, I, and Ill Facilities,

In new jails and workhouses, dormitories shall be designed to accommodate not more than
sixty-four (64) persons. A minimum of twenty-five (25) square feet of clear floor space for
each inmate must be provided in the housing area with a ceiling elevation of not less than
eight (8) feet.

in existing jails and workhouses, dormitories shall provide not less than twenty-five (25)
square feet of floor space per occupant, exclusive of the area occupied by bunks, and a
ceiling height of not less than eight (8) feet. If an inmate who occupies a dormitory has
regular access to additional living areas, the additional area may be added on a pro rata
basis to the square footage available to an inmate.

A dayroom is required with thirty-five (35) square feet per inmate for the maximum number of
users at one time.

AppliesThis requirement applies only to Type | Facilities.

New facilities shall have a dayroom for each cell block or cluster of cells, which has a
minimum of thirty-five (35) square feet of floor space per inmate.

Existing facilities are not required to provide dayrooms.

Applies-This requirement applies only to Type | Facilities.

Inmates, including those in medical housing units or infirmaries, shall have access to toilets
and washbasins sinks with temperature-controlied hot and cold running water twenty-four
(24} hours per day. All facilities shall provide operable toilets and washbasins sinks to
inmates on a ratio of at least one (1) toilet and washbasip sink o every twelve (12) male
inmates and one (1) toilet and washbasin sink for every eight (8) female inmates and one (1)
foilet and washbasin sink accessible to occupants of any single-occupancy cell without their
having to ieave their cell. Urinals may be substituted for up to one-half of the toilets in male
facilities. Inmates shall be able to use toilet facilities without staff assistance when they are
confined in their cells/sleeping areas. All new facilities constructed after January 1, 2015 shall
be required to provide an unbreakable toilet—washbasin-orwater-closet and sink in maximum
security areas.

AppHesThis requirement applies only to Types |, I, and HI Facilities.

Jails shall have at |least one (1) operable shower for every sixteen (16) inmates, which shall
be accessible to inmates without their having to ieave their cell block.

Workhouses shall have at least one (1) operable shower for every sixteen (16) inmates,
which shali be accessible to inmates on a daily basis.

AppliesThis requirement applies only to Type | and |l Facilities.

New facilities shall have at least one (1) single cell for the separation and control of problem
inmate(s). The cell shall conform to the single-occupancy cell dimensions and shall have, at a
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minimum:

(a) High security light fixture;

{b) Unbreakable waterclosettoilet and-avatery sink with control valve located outside the
cell;

(c) Forced air ventilation; and;

(d) Concrete bed, a minimum of twelve (12) inches off of the floor and no higher than

sixteen (16) inches off of the floor, with rounded edges.

The cell shall contain no structural projections or furnishings that would allow the inmate to
harm himself/fherself. The cell shall be located to allow continuous monitoring by detention
officers.

ApptesThese requirements apply only to Types |, I, and |ll Facilities.

(810) (é) All facilities shall have at least one (1) special purpose cell for males and one (1)
special purpose cell for females to provide for the temporary detention of persons under
the influence of intoxicants. The special purpose ar femporary holding celis shall
conform to multiple-occupancy cell dimensions and capacity. These cells shall have, at
& minimum:

1. Flushable drain or unbreakable watercloset toiiet and lavatory sink;
2. High security light fixture;

3 Forced air ventilation; and:

4, No structural projections.

{(b) New facilities shall also provide a concrete bed in the special purpose cell, a minimum
of twelve (12) inches off of the floor and no higher than sixteen (16} inches off of the
floor with rounded edges.

{c) In new facilities, this cell shall be located so as to allow continuous monitoring by
detention officers.

{(d) The requirement for one {1} special purpose cell applies only to facilities that have
construction plans reviewed and approved by the Tennessee Corrections Institute after
June 1, 2000. The requirement for two (2) special purpose cells applies to plans
reviewed and approved after January 1, 2015.

(161) New facilities shall provide space inside the security perimeter, separate from inmate living
areas and administrative offices, for inmate processing as inmates are received and
discharged from the facility. This space shall have the foliowing components:

(a)
(b)
(c)
(d)

Pedestrian and/or vehicle sally port;
Telephone facilities for inmate use;
Temporary holding rooms which have fixed benches {o seat inmates; and-

A shower, toilet and washbasin sink.

Existing facilities shall provide space where inmates are received, searched, showered, and
issued clothing (if provided by the facility) prior to assignment to the living quarters.
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Applies-These requirements apply only to Types | and 1l Faciliies,

(142) Provisions shall be made for a visiting area which shall allow each inmate at least one (1)
hour of visitation each week.

AppliesThis requirement applies only to Type | Eacilities.

(123) Provisions shall be made for a private interview room for the use of attorneys and for
interrogation of inmates by law enforcement agencies.

ApphesThis requirement applies only to Types |, Il, and It Facilities.

(134) New facilities shall have at least one (1) multi-purpese room for conducting programs and for
inmate exercise.

AppliesThis requirement applies only to Type | Facilities,

(14&) New facilities shall provide a secure outdoor recreation area with dimensions of at least nine
hundred (900} square feet. Covered/enclosed exercise areas in facilities where less than
one hundred (100) inmates utilize one recreation area shall have fifteen (15) square feet per
inmate for the maximum number of inmates expected to use the space at one time, but not
less than five hundred (500) square feet of unencumbered space.

AppliesThis requirement applies only to Type | Facilities,

(156) Facilities shall have space where a physician may conduct sick call, examine patients in
privacy and render routine medical freatment,

AppliesThis requirement applies only to Types |, I, and Ill Fagilities,

(187) Facilities shall have a secure control center, manned twenty-four (24) hours per day, through
which telephone and other communications are channeled. The location of the control center
shall provide good visibility or be equipped with a monitoring device. The control center shall
monitor the operation of various systems, including fire alarm, smoke and thermal detection,
public address, radio and other mechanical and electricat systems as warranted.

Appheshis requirement applies only o Types |, Il, and lil Facilities,

(178) Access to potable water shall be located in all housing areas. In existing facilities, if the water
from washbasing sinks is potable, drinking cups must be made available.

AppliesThis requirement applies only to Types |, Il, and Il Facilities,

(188) Facilities shall have an emergency power source of sufficient capacity to operate security and
evacuation electrical devices and equipment and to provide minimum lighting within the
facility and its perimeter at times of power failure. The power source shall be checked for
functional readiness quarterly and the dates logged.

(+820) Facilities shall be constructed with correctional security grade walls, ceilings, fioors, doors.

locks, windows and glass glazing throughout the security perimeter and inmate housing or
holding units. Facilities shall provide that any electric locks have the capability for manual

operation.

(261) Facilities shall have exit signs at each exit which are distinctly marked and continuously
iluminated. Exits shall be kept clear and in usable condition to insure the timely evacuation
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(242)

of inmates and staff in the event of fire or other emergency.

AppliesThis requirement applies enly to Types |, Il, and |l Facilities,

Facilities shall have documentation of compliance with applicable sanitation and fire safety
standards.

AppliesThis requirement applies only to Types |, ll, and Ill Facilities.

{223) All Kitchens, dining rooms, multiple toilet areas and caorridors shall contain operable flcor

(234)

(249)

(286)

Authority:
September

drains.

ApphesThis requirement applies only to Types |, I, and 1l Fagilities,

Facilities shall have cells to accommodate the facility's classification plan. Facilities that
house males and females, and juveniles and adults shall have provisions fo separate
accordingly. Such provisions shall not allow physical contact or sight and sound
communication. Provisions shall alsc be made to separate minimum, medium, and maximum
security inmates.

Plans for any new facility to be built and for any existing facility fo be renovated shall be in
compliance with minimum standards recorded herein and be submitted to the Tennessee
Corrections Institute for review and the State Fire Marshal's Office for review and approval
pursuant to Tenn. Comp. R. & Regs 0780-02-03.

Plans for the construction of any new facility and the renovation of any existing facility shall
state whether the facility's function will be for temporary holding or for permanent
confinement of inmates. The facility's primary function may encompass both of these
functions.

A plan for operating the facility shall be developed in the initial stages of planning the facility
50 that the facility can be designed around the operating plan, rather than the reverse. This
approach will contribute to the simplification of design and effective use of operating controls.

Any temporary inmate housing shall meet all standards for existing facilities. Temporary
housing for inmates shall not be in use for more than eighteen (18) months unless an
extension is approved by the Tennessee Corrections Institute Board of Controi.

AppiiesThis requirement applies only to Types [, Il, and [Ii Facilities.

T.CA. § 41-4-140. Administrative History: COriginal rule filed August 9, 1982; effective
8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984.

Amendment filed March 4, 1988, effsctive April 18, 1988. Amendment filed Aprif 23, 1900; effective July
29, 1990. Amendment filed December 10, 1992; effective March 31, 1993. Amendment filed July 31,
2000; effective November 28, 2000. Amendment filed July 29, 2004; effective November 26, 2004,
Repeal and new rule filed Oclober 29, 2014; effective January 27, 2015.

1400-01-.05 ADMINISTRATION/MANAGEMENT.

(1) Type 11 1 and IV Fecilities shall meet the following requiremenis unless ctherwise
specified.
(42) Facilities shall maintain fiscal records which clearly indicate the total cost for operating the

facility according to generally accepted accounting principles. Such records shall have an
itemized breakdown of the total operating expenses, such as wages and salaries, food, and
operating supplies.
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(23)

(34)

(48)

(58)

(87)

(+8)

(88)

AppliesThis requirement applies gnly to Types [, Il, and Il Facilities,

Facilities shall maintain written policies and procedures governing the facility's operations.
The policies and procedures shall be reviewed at lsast annually and updated as needed.
These policies and procedures shall be approved by the sheriff, chief, or warden and shall be
made available to all facility employees.

Facilities shall maintain written plans developed in advance for dealing with emergencies
such as escape, inmate disturbances, assaults on facility employees, hostage taking, and
emergency evacuation plans. The written plans shall be incorporated into the facility's
manual. Each facility employee shall be famiiiar with these plans.

Facilities shall maintain a written policy and procedure to provide for fire drills every three {3)
months for all staff members on every shift and document dates of said drills.

Facility administrators shall develop a list of articles and materials that shall be allowed in the
cell area. Inmates shall be informed of this list upon admission.

AppliesThis requirement applies only to Types | and |l Facilities.

Facilities shalt have a written and graphic evacuation plan posted in the housing area, as well
as any other specified locations. The plan shall be approved by a contractor or local fire
ingpector trained in the application of fire safety codes and shall be reviewed annually by
facility administration to ensure accuracy.

Written policy and procedure shafl ensure that inmates shall not be subjected to
discrimination based on race, national origin, color, creed, sex, economic status or political
belief. When both males and females are housed in the same facility, available services and
programs shall be comparable.

AppliesThis requirement applies only to Types | and Il Facililies,

ApphesThis requirement applies only to Types |, ll, and Il! Facilities,

(810) All equipment shall be in working order. Safety and security equipment shall be repaired or

replaced without undue delay. The use of padlocks and/or chains to secure inmate cells or
housing area doors is prohibited.

(181) Each facility relying on regular access to additional living space to comply with minimum cell

size requirements under Tenn. Comp. R. & Regs. 1400-01-.04 shall maintain a written policy
regarding the number of hours of access to additional living space outside an inmate’s cell
that inmates will be allowed. This policy should take into consideration any relevant factors
regarding inmates, including but not limited to inmate classifications. Records shall be
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maintained on the number of hours per day inmates have access to additional living areas in
such facilities.

ApphiesThis requirement applies oniy to Types | and Il Facilities,

{142) Facilities shall provide an inmate grievance procedure to all inmates. The grievance procedure
must include at least one (1) level of appeal.

AppliesThis requirement applies only to Types |, iI, and 1li Facilities.

Authority: T.CA. Authority: T.C.A. § 41-4-140. Administrative History: Original rule filed August 9,
1982; effective September 8, 1982. Amendment filed July 31, 2000; effective November 28, 2000.
Amendment filed July 29, 2004; effeclive November 26, 2004. Repeal and new rule filed October 29,
2014; effective January 27, 2015.

1400-01-,06 PERSONNEL.

(1) Typel it lll, and IV Facilities shall meet the following reguirements unless otherwise specified.

(#2) A criminal recerdhistory check shall be conducted on all new facilily employees, service
providers with continucus access to restricted areas, contractors, and volunteers prior
to their assuming duties to identify if there are criminal convictions that have a specific
relationship to job performance. This criminal #ecerdhisiory check includes comprehensive
identifier information to be collected and run against law enforcement indices. f suspect
information on matter with potential terrorism connections is returned on the person, this
information shall be forwarded to the local Joint Terrorism Task Force (JTTF) or other similar
agency.

AppliesThis requirement applies only to Types |, ll, and lll Facilities,

(23) Facilities shall develop a perscnnel policy manual made available o each employee, and
which provides information on the following subjects:

(a) Description of organizational structure;
(b) Position descriptions;

{c) Personnel rules and regulations;

(d) Recruitment procedures;

(e} Equal employment opportunity provisions;
(i  Work hours;

(g) Personnel records;

(n) Employee evaluation

()  In-Service training;

() Hostage policy; and;

(k) Use of force.

Applies]hese requirements apply oniy to Type | Facilities.

(34) Prior to assuming duties, all detention facility employees, support employees and non-facility
support staff shall receive orientation training regarding the functions and mission of the
facility under the supervision of a qualified detention officer. This training may be
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accomplished through classroom instruction, supervised on-the-job fraining, an individual
review of policies and procedures, or any combination of the three and shall include:

(a) Facility policies and procedures;
(b) Suicide prevention;

{c) Use-offorce;

{d) Report writing;

{e) Inmate rules and regulations;

(i  Key conirol;

{g) Emergency plans and procedures;
(h)  Cultural diversity;

(i)  Communication skills; and.

(i)  Sexual misconduct.

ApphesThese requirements apply only to Types |, I, and HI Facilities,

(45) A Facility Training Officer (FTO) shall coordinate the staff development and training program.
This person shall have specialized training for that position (assigned as a primary or
additional duty). The FTO shall complete the Training the Trainer (3T) course and attend the
annua! FTO Conference conducted by the Tennessee Corrections Instifute.

AppliesThis requirement applies cnly to Types |, Il, and kI Facilities.

(86) All support employees who have minimal inmate coniact shall recesive at least sixteen (18)
hours of facility training during their first year of employment. Ali employees in this category
shall receive an additional sixteen (16) hours of facility fraining each subsequent year of
employment.

ApplesThis requirement applies only to Types |, {l, and lll Ezcililies,

(87) All non-facility support staff who have regular or daily inmate contact, shall receive a
minimum of four (4) hours continuing annual training, which may include:

(&) Security procedures and regulations;
(b) Supervision of inmates;

(c) Signs of suicide risk;

(d) Suicide precautions;

{e) Use-of-force regulations and tactics;
(i  Report writing;

(@) Inmate rules and regulations;

(h) Key control;

(i}  Rights and responsibilities of inmates;
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(iy Safety procedures;

(k) Ali emergency plans and procedures;

)] Interpersonal relations;

(m) Social/cultural lifestyles of the inmate population;
(n)  Cultural diversity;

(o) CPR/irst aid;

(p} Counseling techniques;

{q) Sexual harassment/sexual misconduct awareness;
()  Purpose, goals, policies, and procedures for the facility and the parent agency;
(s) Security and contraband regulations;

{t) Appropriate conduct with inmates;

{u) Responsibilities and rights of employees;

{v) Universal precautions;

(w) Occupational exposure;

{(x} Personal protective equipment;

{y) Bio-hazardous waste disposal; and;

(z) Overview of the correctional field.

AppliesThese requirements apply only to Types |, Il, and lil Facilities,

(#8) All detention or correctionai facility employees, including part-time employees, whase primary
duties include the industry, custody, or treatment of inmates shall be required during the first
year of employment to complete a basic training program censisting of a minimum of forty (40)
hours and provided or approved by the Tennessee Corrections institute.

Apphies This reguirement applies only to Types |, II, and [Il Eacilities.

(89) All detention or correctional facilities employees, including part-time employees, whose
primary duties include the industry, custody, or treatment of inmates shall be required to
complete an annual in-service program designed to instruct them in specific skill areas of
facility operations. This annual in-service shall consist of forty (40) hours with at |least sixteen
(16) of these hours provided or approved by the Tennessee Corrections Institute. The
remaining twenty-four (24} hours may be provided by the facility if course content is approved
and monitored by the Tennessee Corrections Institute.

AppliesThis requirement appiies oniy fo Types |, 11, and Hll Facilities,

(810) A minimum number of hours of training and any additional courses for basic and in-service
training shall be in compliance with the requirements established by the Tennessee
Corrections Institute Board of Control.

AppliesThis requirement applies oniy to Types |, II, and 11l Facilities,

(191} All facility employees who are authorized to use firearms and less lethal weapons shall
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receive basic and ongoing in-service training in the use of these weapons. Training shall
include decontamination procedures for individuals exposed to chemical agents. All such
training shall be recorded with the dates completed and kept in the employee's personnel file.

Applieshis requirement applies only to Types | and Il Facilities.

{142) Facilities shall maintain records on the types and hours of training completed by each

correctional employee, support employee and non-facility support staff.

AppliesThis requirement applies only to Types |, I, and Ill Facilities.

{13} Tennessee P.O.8.T. ceriified officers may perfiorm the basic functions gutlined within the

standards, if the correctional facility has been approved as a Type [V facility by the Tennessee
Corrections |nstitute Board of Control. Any employee who does not possess or maintain a
P.O.5.T. Certification as specified in this rule, shall be required to comply with all training and
reporting standards outlined within the minimum jail standards and pelicy contained in Tenn.
Comp R. & Regs, 1400-06, Under no circumstances shall any empioyee of a correctional facility
be aliowed to perform correctional functions without possessing a valid Tennessee P.O.S.T.
Cerification {for Tvpe IV Facility) or certification from the Tennessee Corrections institute (All
Facilities} as it relates to the duties of a correctional employee.

This requirement applies only to Type IV Facilities.

Authority: TCA. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
September 8, 1982. Repeal and new chapter filed June 29, 1984; effective September 11, 1984. Repeal
and new rule filed October 29, 2014; effective January 27, 2015.

1400-01-.07 SECURITY.

&)

(23)

(34)

(86)

Tvpes | 1. 1L and IV Facilities shall meet the following requirements unless otherwise
specified.

Each newly admitted inmate shall be thoroughly searched for weapons and other contraband
immediately upon arrival in the facility, regardiess of whether the arresting officer previously
conducted a search.

A record shall be maintained on a search administered to a newly admitted inmate.

Facilities shall maintain policy and procedures to require that all inmates, including trustees,
shall be searched thoroughly by detention officers when the inmates enter and leave the
security area.

AppliesThis reguirement applies only to Type | Eacilities.

Facilities shall maintain a written policy and procedure to provide for searches of the facilities
and inmates to control contraband.

AppliesThis reguirement appiies onty to Type | Facilities.

Procedure shall differentiate between the searches allowed (orifice, pat, or strip) and identify
when these shall occur and by whom such searches may be conducied. All orifice searches
shall be done under medical supervisicn. Inmates shall be searched by facility employees of
the same sex, except in emergency situations.
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ApphesThis reguirement applies only to Types |, i, and |l Facilities.

(67) Facilities shall maintain a wriiten policy and procedure for key control, including the inventory
and use of Keys, and the operator of the control center shall have knowledge of who has the
keys in use and the location of duplicate keys. All day-to-day operations shall be centralized
and controlled through the control center.

Applies]his requirement applies only to Types | Facilities.

(¥8) There shall be one (1) full set of well-identified keys, other than those in use, secured in a
place accessible only to facility personnel for use in the event of an emergency. These Keys
shall be easily identifiable by sight and touch under adverse conditions.

(88) Wiritten policy and procedures shalf govern the availability, control, inventory, storage, and
use of firearms, less-lethal weapons, and related security devices, and specify the level of
authority required for their access and use. Chemical agents and electrical disablers shall be
used only with the authorization of the facility administrator or designee. Access to storage
areas shall be restricted to authorized facility employees and the storage space shall be
located in an area separate from and apart from inmate housing or activity areas. A written
report shall be submitied to the facility administrator when such weapons are used.

AppliesThis recuirement applies only to Types |, li, and 1l Facilities,

(810) Facilities shall develop a written policy and procedure to require that firearms, chemical
agents, and related security and emergency equipment are inventoried and tested at least
quarterly to determine the condition and expiration dates. This written policy and procedure
shall provide for regular inspection of ABC type fire exiinguishers, smoke detectors, and
other defection and suppression systems.

Applies This requirement applies only to Types |, I, and 1l! Facilities.

(181) All tools, toxic, corrosive and flammable substances and cther potentially dangerous supplies
and equipment shall be stored in a locked area which is secure and located outside the
security perimeter of the confinement area.  Tools, supplies and equipment which are
particularly hazardous shall be used by inmates only under direct supervision.

Apphes] his reguirement applies oniy to Types | and 1| Facilities,

(112) Facilities shall develop a writien policy and procedure to require at least weekly inspection of
all security facilities and documentation of the dates of inspections.

AppHesThis requirement applies only to Types | and Il Eacilities.

(123) Facilities shall develop a written policy and procedure to provide for continuous inspection,
inventory, and maintenance of all locks, tools, kitchen utensils, toxic, cerrosive, and
flammable substances and other potentially dangerous supplies and equipment.

Apphies] his requirement applies only to Type | Facilities.

{134) Facilities shall develop a written plan that provides for continuing operations in the event of a
work stoppage or other job action. Copies of this plan shall be available to all supervisory
personnel who are required to familiarize themselves with it.

ApplesThis requirement applies only to Type | Facilities,

(145) Detention officer posts shall be located in close proximity to inmate living areas to permit
officers to see or hear and respond promptly to emergency situations. There shall be written
orders for every detention officer duty and post.
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ApphesThis requirement applies only to Types |, II, and Il Facilifies,

{186) The facility administrator or designee shall visit the facility's living and activity areas at least
weekly which shall be documented.

ApplesThis requirement applies only to Types |, I, and Ill Eacilities.

(187) The fasilitysecurity perimeter shall ensure that inmates are secured and that access by
the general public without proper authorization is denied.

(148) All inmate movement from one area to another shall be controlled by facility employees.

(188) Facility employees shall maintain a permanent log and prepare shift reports that record
routine information, emergency situations, and unusual incidents.

AppiiesThis requirement applies only to Types |, 1, and il Facilities.

(4820)Facilities shall have sufficient staff, including a designated supervisor, to provide, at all
times, the performance of functions relating to the security, custody, and supervision of
inmates as needed 10 operate the facility in conformance with the standards.

AppliesThis requirement applies only to Types |, If, and lll Facilities,

(281) Restraint devices shall never be applied as punishment. Facilities shall define circumstances
under which supervisery approval is needed prior to application.

ApphesThis requirement applies only to Types |, Il, and HI Facilities,

{242) Fourffive-point restraints shall be used only in extreme instances and only when other types
of restraints have proven ineffective. Advance approval shall be secured from the facility
administrator/ designee before an inmate is placed in a fourffive-point restraint.
Subsequently, the health authority or designee shall be nofified to assess the inmate’s
medical and mental health condition, and to advise whether, on the basis of serious danger
to self or others, the inmate should be in a medical/mental health unit for emergency
involuntary treatment with sedation and/or other medical management, as appropriate. if the
inmate is not transferred to a medical/mental health unit and is restrained in a four/five-point
restraint, the following minimum procedures shali be followed:

(&) Continuous direct visual observation by facility employees prior to an assessment by
the health authority or designee;

(b) Suhsequent visual observation is made at least every fifteen {(15) minutes;

(c) Restraint procedures are in accordance with guidelines approved by the designated
health authority; and

{(d) Documentation of all decisions and actions.

AppliesThese requirements apply only to Types |, Il, and Ill Facilities.

{223) The use of firearms shall comply with the following requirements:

{a) A written policy and procedure that governs the availability, conirol, and use of
chemical agents and firearms;

{b) Firearms, chemical agents, and related security and emergency equipment are
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(c)
(d)
(€)

(f)

(@)

(h)

(i

f)

inventoried and tested at least quarterly;
Weapons are subjected to stringent safety regulations and inspections;
A secure weapons |ocker is located outside the secure perimeter of the facility;

Except in emergency sifuations, firearms and authorized weapons are permitted only in
designated areas to which inmates have no access;

Facility employees supervising inmates outside the facility perimeter follow procedures
for the security of weapons;

Facility employees are instructed to use deadly force only after other actions have been
tried and found ineffective, unless the employee believes that a person's life is
immediately threatened;

Facility employees on duty use only firearms or other security equipment that has been
approved by the facility administrator;

Appropriate equipment is provided to facilitate safe unloading and loading of firearms;
and:

A written report shall be submitted to the facility administrator when such weapons are
used.

ApphesThese requirements apply only to Types |, 1l, and 1l Eacilities.

Authority: T.CA. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
September 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984
Amendment fifed July 2, 1985, effective Ocfober 14, 1985. Repeal and new rule filed Qcfober 29, 2014;
effective January 27, 2015.

1400-01-.08 DISCIPLINE.

(1) Type { B 1 and IV Facilities shall meet the following requirements unless otherwise

specified.

(#2) Facilities shall maintain policies and procedures to insure that written or electronic facility -
rules along with the corresponding range of sanctions for rule violations and disciplinary
procedures to be followed shall be provided to each inmate during the booking process pricr
fo being placed into the general population. A record shall be maintained of this fransaction.
Socially, mentally, or physically impaired inmates shall be assisted by facility employees in
understanding the rules. The rules and regulations shall be available for viewing during
confinement and shall be translated into those languages spoken by a significant number of
inmates.

AppliesThis requirement applies only fo Type | Facilities.

(23) Disciplinary reports shall be prepared by facility employees and must include, but are not
limited to, the following information:

(@)
(b)
(c)
(d)

Names of persons involved;
Description of the incident;
Specific rule(s) violated;

Employee or inmate witnesses;
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(45)

(68)

(67)

(+8)

(89)

{e) Anyimmediate action taken, including use of force; and;
(i  Reporting staff member's signature, date and time report is made.

ApplesThis recuirement applies only to Type | Facilities.

Facilities shall maintain written policies and procedures governing disciplinary actions,
administrative actions, and criminal offenses. Each county is required by T.C.A § 41-2-111 to
have a disciplinary review board.

AppliesThis requirement applies only to Type | Facilities,

Facilities shall maintain written policies and procedures fo provide for disciplinary hearings,
which shall be presided over by a disciplinary board or imparial disciplinary officer, to be held
in cases of alleged viclations of inmate conduct rules. Hearings shall include the following
administrative procedures:

(a) -FheAn inmate shall receive written notice of charges and time of hearing;

{(b) TFheAn inmate shall be allowed time, not less than twenty-four (24) hours, to prepare
for an appearance before an impartial disciplinary officer or board;

{c) TFheAn inmate shall have the right to call and cross examine witnesses and
present evidence in his/her own defense, when permiting him/her to do so will
not be unduly hazardous to institutional safety or correctional goals;

(d) An inmate may be excluded during testimony. An inmate's absence or exclusion shall
be documented;

(e) The reasons for any limitations placed on testimony or withesses shall be stated in
writing by the hearing officer;

()  There must be a written statement by the fact finders to include, at a minimum,
evidence relied on and reasons for the disciplinary action; and;

{g) An appeals process is available.

ApphesThese requirements apply only to Type | Facilities.

Facilities shall maintain a written policy and procedure to allow inmates to receive a hearing
prior to segregation, except in cases where the security of the facility is threatened, as
determined by the facility administrator or his/her designee.

AppliesThis requiremnent gpplies only to Type | Facilities.

For segregated inmates, a disciplinary hearing must be held within seventy-two {72) hours of
placement in segregation, excluding holidays, weekends and emergencies, and for other
inmates, a disciplinary hearing must be held within seven (7) days of the write-ug disciplinary
incident.

ApptiesThis requirement applies only to Type | Facilifies.

The facility shall give the inmate a copy of the disciplinary decision and the facility shall keep
a copy of the disciplinary decision in the inmate's record.

Apphes]his requirement applies only to Type | Facilities.

Facilities shall maintain a written policy and procedure to provide that the disciplinary reports
are removed from ail files on inmates found not guilty of an alleged violation.
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Apphes his requirement applies only to Type | Facilities.

(810) Corporal punishment is not permitted under any circumstance in a disciplinary proceeding.

This requirement applies only to Types |, II, and lll Faciities.

(181) Use of physical force may he used when authorized and shall be thoroughly documented with

Authority:

detailed account of who was involved, the force that was used, and justification for its use.
This report shall be submitted to the facility administrator. Force may be used to;

(a) Overcome resistance;

(b} Repel aggression;

{c) Protect life; and-:

{d) Retake inmate or property.

AppliesThese requirements apply only to Type | Facilities.

T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective

September 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984.
Amendment filed July 31, 2000; effective November 28, 2000. Repeal and new rule filed October 29,
2014; effective January 27, 20185.

1400-01-.09 - SANITATION/MAINTENANCE.

4]

(+2)

@3)

(34)

(68)

(67)

Type 1 Il and IV Facilities shall meet the following reguirements unless otherwise
specified,

Facilities shall be clean and in good repair. Floors throughout the facility shall be kept clean,
dry, and free of any hazardous materials or substance.

A facility employee shall make daily sanitation and safety inspections. Dates of inspections
shall be recorded and conditions noted. Any maintenance problems shall be recorded on a
regular maintenance report.

AppliesThis requirement applies only to Type | Facilifies.

Facilities shall provide for regularly scheduled disposal of liquid, solid, and hazardous
material complying with applicable government regulations.

Applies-This requirement applies oniy to Type | Facilities.

Facilities shall provide for control of vermin and pesis and shall remove inmates from
treatment areas if there is a risk of illness.

Inmate housing and ternporary holding area walls shall be kept clean and free of pictures
or other objects which provide hiding places for vermin or create a fire hazard.

Applies-to Type-i
Alt walls, ceilings, floors, showers, and toilets shall be kept free from mold and mildew.
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Authority: T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
September 8, 1982. Repeal and new rufe filed June 29, 1984; effective September 11, 1984.
Amendment filed July 31, 2000; effective November 28, 2000. Repeal and new rule filed October 28,

2014; effective January 27, 2015.

1400-01-10 FOOD SERVICES.

)]

(+2)

(23)

(34)

(45)

(58)

(87)

(#8)

(89)

Type | I}, and IV Faciities shall meet the following requirements unless otherwise
specified.

Food service guidelines and a menu pattern approved by a dietician, at least annually, shall
be used by each facility in the preparation of meals. Menu evaluations shall be conducted, at
teast quarterly, by food service supervisory staff to verify adherence to the established basic
dietary servings.

AppliesThis recuirement applies oniy to Type | Facilities.

Working inmates shall receive at least three (3) meals every fwenty-four (24) hours with no
more than fourteen {14) hours between any two (2) meals. At least two (2) of these meals
shall be hot. Non-working inmates shall receive at least two (2) meals every twenty-four (24)
hours with no more than fourteen (14) hours beiween any two (2) meals. Variations may be
allowed based on weekend and holiday food service demands, as long as basic nutritional
goals are met,

Apphes-This reguirement applies cnly fo Type | Eacllities.

All meals shall be prepared {except when catered) and served under the direct supervision of
staff.

AppliesThis requirement applies only to Types |, Il, and Il Eacilities.

Inmates involved in the preparation of the food shall receive an agency-approved pre-
assignment medical screening to ensure freedom from illness tfransmittable by food or
utensils. Facilities shall have a policy to insure those currently assigned to food service
preparation duties who are identified by food service staff as having an iliness or infection
shall be removed from those duties.

AppliesThis requirement appiies only to Types |, Il, and lll Facilities.

Written policy and procedure shall require that accurate records are maintained on the
number of meals served per day, the actual food served, and meal schedule.

AppliasThis reguirement applies oniy to Type | Facilities,

Facilities shall inspect all food service areas on a weekly basis, including dining and food
preparation areas and equipment by administrative, medical, or food service perscnnel.

ApphiesThis requirement applies only to Types |, Il, and Il Facilities.

Written policy shall require that focd shall never be used as a reward or disciplinary measure,

AppliesThis requirement applies only to Types | and |l Facilities.

Maodified diets shall be prepared for inmates when requested by medical staff or by a
physician's order, and all reasonable efforts shall be made fo accommodate the dietary
needs of a religion.

Appiies] his requirement applies only to Types | and |l Faciiities.

(810) Shelf goods shall be maintained between forty-five (45) degrees and eighty (80) degrees
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Fahrenheit; refrigerated foods between thirty-five (35) degrees and forly (40) degrees
Fahrenheit; and frozen foods at zero (0) degrees Fahrenheit or below.

This requirement applies only fo Types |, 1], and lll Faciiities,

(181) The preparation or storage of open food, other than a reasonable amount of commissary
food, shall not be permissible in the immediate housing area.

This requirement applies oniy to Types |, ll, and Il{ Eacilities,

(142) Refrigerators shall be clean and contain a thermometer.

AppiiesThis requirement applies enly to Types |, Il, and 1l Eacilities.

(123) All food products shall be stored at least six (6) to eight (8) inches off the floor on shelves or
in shatter-proof containers with tight fitting lids.

AppliesThis requirement applies only to Types |, I, and 11l Facilities.

(134) Insecticide, cleaning agents and poisonous substances shall be plainly labeled and stored
away from food.

AppliesThis requirement applies only to Types |, I, and lll Faciities.

(14&) Culinary equipment (knives and other sharp instrumenis) shall be securely stored, inventoried
and their use controlled.

Applies This requirement applies only to Types |, Ii, and lll Facilities,

{156) Stoves shall be equipped with operable hooded exhaust systems and the filters shall be kept
clean.

ApphiesThis requirement applies only to Types |, I, and Il Eagilities.

Authority: T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
September 8, 1982. Repeal and new rule filed June 29, 1984, effective September 11, 1984

Amendment filed July 31, 2000; effective November 28, 2000. Repeal and new rule filed October 29,
2014; effective January 27, 2015.

1400-01-.11 MAIL AND VISITING.

{13 Typel i 11, and IV facilities shall meet the following requiremenis unless ofherwise specified.

(#2) Facilities shall maintain a written policy outlining the facility's procedures governing inmate
mail.

ApphesThis reguirement applies only to Type | Facilities.

(23) Facilities shall develop a written policy governing the censoring of mail. Any regulation for
censorship must meet the following criteria:

(@) The regulation must further an important and substantial governmental interest
unrelated to the suppression of expression (e.g., defecting escape plans which
constitute a threat to facility security andfor the well-being of employees and/or
inmates); and:

(b} The limitation must be no greater than is necessary for the protection of the particular
governmental interest involved.

Apples]hese requirements apply only to Type | Facilities,
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(34)

(45)

(68)

(67)

(+8)

Both incoming and outgoing mail shall be inspected for contraband items prior to delivery,
unless received from the courts, attorney of record, or public officials, where the mail shall be
opened in the presence of the inmate.

ApphesThis requirement applies only to Type | Facllities.

Outgoing mail shall be collected and incoming mail shall be delivered without unnecessary
delay.

ApphesThis requirement applies only to Type | Facilities.

An inmate shall be netified if a letter addressed to the inmate or written by the inmate is
rejected. If the inmate wrote the rejected leiter, the inmate must be given a reasonable
opportunity to protest the rejection.

AppliesThis requirement applies only to Type | Facilities.

Written policy and procedure shall provide that the facility permits postage for two (2) free
personal letters per week for inmates who have less than two dollars ($2.00} in their account.
Facilities shall alsoc provide postage for all legal or official mail.

AppliesThis requirement applies only to Type | Facilities.

Facilities shall maintain a written policy to define the facility's visitation policies which shall
include, at a minimum:

(a) One (1) hour of visitation each week for each inmate;

(b)  Alist of possible visitors subenited by each-inmate;

(c)  Children shall be allowed to visit their parents;

(d) Visitors shall register before admission and may be denied admission for refusal to
register, for refusal to consent to search, or for any violation of posted institutional
rules; and;

(e) Probable cause shall be established in order to perform a strip or body cavity search of

a visitor. When probable cause exists, the search shall be documented and performed
by the proper authority and by authorized personnel

Apphes! hese requirements apply only fo Type | Facilities.

Authority: T.CA § 41-4-140. Administrative History: Original rule filed August 9, 1982, effective
September 8, 1982. Repeal and new chapler fifed June 29, 1984; effective September 11, 1984. Repeal
and new rule filed October 29, 2014; effective January 27, 2015.

1400-01-12 INMATE PROGRAMS AND ACTIVITIES.

4]

#2)

Type | il ill, and IV Faciliies shaii meet the following recuirements unless otherwise
specified.

Library services shall be made available to all inmates.

AppliesThis requirement applies only to Type | Facilities.

Inmates shall have access to exercise and recreation opportunities. A wrilten plan shall
provide that all inmates have the opportunity to participate in an average of one (1) hour of
physical exercise per day outside the cell. Outdoor recreation may be available when weather
and staffing permit.
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ApplesThis requirement applies only to Type | Facilities.

{34) Written policy and procedure requires that the facility shall provide for inmates to voluntarily
participate in religious activity at least once each week.

AppesThis reguirement applies only to Type | Facilities.

(49) Policy and procedure shall provide that the inmates have reasonable access to a telephone.
Telephone procedure, including any limitations, shall be in writing and posted so as o be
conspicuous to inmates. The procedure shall include, at & minimum:

(@) The hours during which such access shall generally be provided;
(b) A statement regarding the privacy of telephone communication; and;

(c) Inmates with hearing and/or speech disabilities shall be afforded access to a
Telecommunications Device for the Deaf (TDD), or comparable equipment. Public
telephones with volume control shall be made available to inmates with a hearing
impairment. Information regarding the availability of TDD communication devices shall
be posted. Inmates with hearing and/or speech impairments shall be afforded access
similar to those inmates without impairments.

ApplesThese requirements apply oniy to Types |, Il, and lll Faciiities,

{68) Release programs shall require:
(8) Written operational procedures;
{(b) Careful screening and selection procedures;
(c) Written rules of inmate conduct;
{d) A system of supervision to minimize inmate abuse of program privileges;
{e) A complete record-keeping system;
{f) A system for evaluating program effectiveness; and;
(g) Efforts to obtain community cooperation and support.

AppliesThese requirements apply only to Type | Fagilities,

{87) Written policy shall provide that inmates be allowed to have confidential access to attorneys
and their authorized representatives at any reascnable hour.

(#+8) Inmates shall have unrestricted and confidential access to the courts. Inmates shall have the
right to present any issue before a court of law or governmental agency. The facility shall
establish reasonable hours during which attorneys may visit and/ or telephonically
communicate. Inmates shall have access to legal materials.

AppliesThis requirement applies only to Types |, I}, and Ill Eacilities.

(82) Written policy shall provide that pretrial detainees shall not be required to work, except to do
personal housekeeping.

AppliesThis requirement applies only o Types | and |l Facilities.
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(810) Foreign nationals shall have access to the diplomatic representatives of their country of

Authority:

citizenship through the State Department consular nofification protocols and contact
information.

) T L _and
T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective

September 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984. Repeal and
new rule fited Qctober 29, 2014; effective January 27, 2015.

1400-01-13 MEDICAL SERVICES.

(1) Typel It Il and IV Facilities shall meet the following requirements unless othenwise specified.

{32) The provision of medical services for the facility shall be the responsibility of a desighated

(23)

(34)

health authorify such as a hospital, clinic, or physician. There shall be an agreement
between the governmental funding agency responsible for the facility and the
hospital/clinic/physician responsible for such services. The designated health authority must
be notified in instances where an inmate may be in need of medical treatment and the facility
shall document this notification. The health autherity shali meet with the Sheriff and/ or fagility
administrator at least annually.

AppliesThis requirement applies only to Types |, I, and lll Eacilities,

Medical decisions are the sole province of the responsible health care provider and shall not
be countermanded by non-medical personnel.

AppliesThis requirement applies only to Types |, I, and lll Faciiities,

All health care professional staff shall comply with applicable state and federal licensure,
certification, or registration requirements. Verification of current credentials shall be available
upcn request from the provider. Health care staff shall work in accordance with profession-
specific job descriptions approved by the health authority. If inmates are assessed or treated
by non-licensed health care personnel, the care shall be provided pursuant to written
standing or direct orders by personnel authorized to give such orders.

AppiiesT his requirement applies only to Type |, {l, and lll Facilities.

(45) Continuity of care is required from admission to transfer or discharge from the facility,

(86)

(87)

(#8)

including referral to community-based providers, when indicated. When heaith care is
transferred to providers in the community, appropriate information shall be shared with the
new providers in accordance with consent reguirements. Prior to release from custody or
transfer, inmates with known serious health conditions shall be referred to available
community resources by the facility's health care provider currently providing treatment.

ApphiesThis requirement applies only to Types |, li, and Il Facilities.

Wiritten policy and procedure shall prohibit inmates from performing patient care services,
scheduling health care appointments or having access to medications, health records or
medical supplies and equipment.

AppliesThis requiremnent applies only to Type | Eacilities

First aid kits shall be available and a physician shall approve the number, contents, and
location of such kits on an annual basis. Documentation of such approval must be in the
facility's permanent records or attached to the kit itself.

ApptesThis requirement applies only to Types |, Il, and Hll Facilities,

Receiving screening shall be performed on all inmates upon admissicn fo the facility and
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before placement in the general housing area. The findings shall be recorded on a printed
screening form. The officer performing this duty shall check for;

(a) A serious illness;
(b} A comatose state;
(c) Obvious wounds;

(d) Prescribed medications; and:

(e) Suicide risk assessment, including suicidal ideation or history of suicidal behavior or
other mental health iliness.

AppiesThese reguirements apply only to Types |, ll, and lil Facilities,

(82) A more complete examination shall be completed on inmates within fourteen (14) days of the
inmate’s initial confinement date. If the facility can document that a health appraisal was
conducted within the previous ninety (90) days, this fourteen (14) day physical is not required
unless medical conditions dictate otherwise. This examination shall be performed by a
physician or a person who has been designated by a physician as capable of perferming
such examination. If a designee performs the examination, he/she must do so under
supervision of a physician and with a protocol or set of instructions and guidelines from the
physician. This examination shall include;

{8) Inquiry into current illness and health problems, including those specific to women;
(b) Inguiry into medications taken and special health requirements;

{c) Screening of other health problems designated by the responsible physician;

(d) Behavioral observation, including state of consciousness and mental status;

(e) Notification of body deformities, trauma markings, bruises, lesions, jaundice, ease of
movement, etc.

(f)  Condition of skin and body orifices, including rashes and infestations;

{g) Dispositicn/referral of inmates to qualified medical personnel on an emergency basis;
{h) A review of the initial intake receiving screening; and:

(i)  Anindividual treatment plan as appropriate.

AppliesThese requirements apply only to Type | Facilities.

{818) All intersystem transfer inmates (transferred from one confinement facility to another within
the same county's jurisdiction) shall receive a health screening by trained or qualified health
care personnel, which commences on their arrival at the facility. All findings are recorded on

a screening form approved by the health authority. At a minimum, the screening includes the
following:
(@) Areview of the inmate’'s medical, dental, and mental health problems;

(b) Current medications; and;

(c) Current treatment plan.

Apphes]hese requirements apply only to Types |, ll, and 1ll Eacilities.
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(181) Sick call, conducted by a physician or other person designated by a physician as capabie of
performing such duty, shall be available to each inmate according to written procedure for
sick call. The inmate shall be informed of these procedures, including any copayment
requirements, as well as procedures for submitting grievances, upon admission.

AppliesThis requirement applies cniy to Types |, I, and Il Facilities,

(142) Inmates shall have access fo mental health services as clinically warranted in accordance
with protocols established by the health authority that include:

{a) Screening for mental health problems;

(b} Referral to outpatient services, including psychiatric care;

(c) Crisis intervention and management of acute psychiatric episodes;

(d) Stabilization of the mentally ill and prevention of psychiatric deterioration in the facility;
(e) Referral and admission to inpatient facilities; and-

()  Informed consent for treatment.

AppliesThese requirements apply only to Typee |, I, and Il Facilities,

(123) A suicide prevention proqram shai be a_pnfoved bv the heaith authorstv and rewewed bv the
facmtv admmlstrator Fhe B, e ; s

resgons ble for suger\nsmg sumlde—grorze inmates shall be frained annually_on program
expectations.

AppliesThis requirement appiies only to Types |, I, and lil Facliities.

(134) FheAll facilifies shall have a suicide prevenfion pregrars plan which must include specific
procedures for handling intake, screening, identifying, and continually supervising the suicide-
prone inmate.

(145) At least one (1) person per shift, assigned to work at the facility, shall be trained in First
Aid/CPR, as defined by the American Red Cross or American Meart Association, and
CPR, as defined by the American Red Cross or American Heart Association. Training shall
also cover:

(a) Awareness of potential emergency situations;
(b} Transfer to appropriate health care provider,
(c)  Recognition of symptoms of illness most common to the facility; and;

(d) Giving of medication to inmates.

In addition, the health authority shall approve policies and procedures that insure that
emergency supplies and equipment are readily available and in working order.

ApplesThese requirements apply only to Types |, If, and Il Facilities,

(188) Detoxification from alcohol, opiates, hypnotics, and other stimulants shall be conducted under
medical supervision in accordance with local, state, and federal laws. When performed at the
facility, detoxification shall be prescribed in accordance with clinical protocols approved by
the health authority. Specific criteria shall be established for referring symptomatic inmates
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suffering from withdrawal or intoxication for more specialized care at a hospital or
detoxification center.

Apphes] his requirement applies only to Types |, Il, and Il Facilities.

{187) Facilities shall provide dental treatments, not limited to extractions, when the health of the
inmate would otherwise be adversely affected during confinement, as determined by a
physician or dentfist.

AppliesThis requirement applies only to Type | Facilities.

(1#8) Facilities shall confiscate all medications in the possession of an inmate at the time of
admission to the facility. The identification of and the need for such medication shall be
verified by a physician or qualified health care personnel before it is administered.

Applies This requirement applies only to Types |, Il, and Ill Faciiifies.

(189) Medications issued to inmates shall be strictly controlled and shall be kept in a secure place
within the administrative or medical offices in the facility.

AppliesThis reguitement applies cnly to Types | and 1l Facilities.

{3820) All medications shall he prescribed by a physician or hisfher designee at the time of
use. An officer or qualified health care personnel shall verify that the medication is taken as
directed and a medication receipt sysiem established. This shall include controlied drugs
and injections.

AppliesThis requirement applies only to Types | and |l Facilities.

(4821) Medical and mental health records on the inmate's physical condition on admission, during
confinement, and at discharge shall be kept in a separate file from the inmate's other facility
records. The medical record shall indicate all medical orders issued by the facility’s physician
and/or any other health care personnel who are responsible for rendering health care
services. These medical records shall be retained for a period of ten (10) years after the
inmate's release.

AppliesThis requirement applies only to Types |, II, and I Facilities.

(242) Informed consent standards of the jurisdiction shali be observed and documented for inmate
care in a language understood by the inmate. In the case of minors, the informed consent of
a parent, guardian, or a legal cusiodian applies when required by law. Inmates routinely have
the right to refuse medical interventions. When health care is rendered against the inmate’s
will, it shall be in accordance with state and federal laws and regulations.

ApphiesThis requirement applies only to Types |, Il, and Il Facilities.

(223) Involuntary administration of psychetropic medication(s) to inmates shall be authorized by a
physician and provided in accordance with policies and procedures approved by the health
authority, and in accordance with applicable laws and regulations of the jurisdiction.

Apphies]his requirement applies onty to Types [, Ii, and 1ll Faciiities,

(234) The use of inmates in medical, pharmaceutical, or cosmetic experiments is prohibited. This
does not preclude inmate access to investigational medications on a case-by-case basis for
therapeutic purposes in accordance with state and federal regulations.

ApplesThis requirement applies only to Types |, il, and lll Faciiities.

{245) In case of medical emergencies, there shall be specific information readily accessible to all
employees, such as telephone numbers and names of persons to be contacted, so that
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professional medical care can be received. There shall also be available the names and
telephone numbers of persons to contact in case of death.

(256) Inmates suffering from communicable diseases and those who are sick but do not require
hospitalization shall be housed separate from other inmates as recommended by health care

authorities.

AppliesThis requirement applies only to Types |, 1I, and |ll Faciities,

(287) When an inmate is placed in segregation for health concerns, health care personnel shall be
informed as soon as practical and provide assessment and review as indicated by the
protocols established by the health authority.

AppliesThis requirerment applies onty to Types | and |l Facilities.

(278) Medical/dental instruments and supplies (syringes, needles, and other sharp
instruments) shall be inventoried, securely stored, and their use shall be controlled.

AppliesThis requirement applies only to Types | and |l Facilities.

{288) Pregnant inmates shall have access fo obstetrical services (prenatal, partum, and post-
partum care) by a qualified health care provider.

ApphesThis requirement applies only to Types | and Il Facilifies.

(2830)inmates with chronic medical conditions, such as diabetes, hypertension, and mental iliness
shall receive periodic care by a qualified health care provider in accordance with individual
treatment plans that include monitoring of medications and laboratory testing.

AppliesThis requirement applies only to Types |, I, and 1l Facilifies.

(381) Information shall be provided to inmates about sexual abuse/assaulf including:
(a) Prevention/ intervention,;
{b) Self-protection;
{c) Reporting sexual abusefassault; and-

{d) Treatmeni and counseling.

This information shall be communicated in writing or electronically, in a language clearly
undersiood by the inmate, upon arrival at the facility.

AppliesThese requirements apply only to Types |, |, and lli Facilities.

{342) Sexual conduct between facility employees, volunteers or contract personnel and inmates is
prohibited and subject to administrative, disciplinary and criminal sanctions. The prohibition
applies regardiess of consent.

{323) The health authority shall develop and approve protocols for identifying and evaluating major
risk management events related to inmate health care, including inmate deaths, preventable

adverse outcomes, and serious medication errors.

Applies]his requirement applies only to Types |, Il, and |l Facilities.
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Authority: T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
September 8, 1982. Repeal and new rule filed June 29, 18984; effective September 11, 1984.
Amendment filed July 2, 1985; effeclive Oclober 14, 1985. Repeal and new rule filed October 29, 2014;
effective January 27, 2015.

1400-01-14 ADMISSION, RECORDS AND RELEASE.

(1) Type I I il and IV Facilities shall meet the following requirements unless otherwise
specified.

(32) An intake form shall be completed for every inmate, except detainees, admitted fo the facility
and shall contain the following information, uniess otherwise prohibited by statute:

(a) Picture;

(b)  Booking number,

(c) Date and time of intake;

(d) Name and aliases of person;

(e} Last known address;

()  Date and time of commitment and authcrity therefore;
{(g) Names, title, signature and authority therefore;
(hy  Specific charge(s);

{i) Sex;

() Age

(k) Date of birth;

)] Place of birth;

{(m) Race;

(n)  Gccupation;

(o) Last place of employment;

{p) Education;

{q) Name and relationship of next of kin;

{r)  Address of next of kin;

(s) Driver's license and social security numbers;
{t) Disposition of vehicle, where applicable;

(u) Court and sentence (if sentenced inmate);
(v) Noftation of cash and property;

(w) Bonding company;

(x) Amount of bond;
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(23)

(34)

(48)

(586)

(y) Date of arrest;

(z) Warrant number;

{aa) Court date and time;
(bb) Cell assignment;

(cc} Fingerprints; and;

(dd) Criminal history check.

The admitting officer shall ensure that each inmate received is committed under
proper legal authority.

AppliesThis requirement applies only fo Types |, ll, and 1lI Facifities.

At the time of booking, a telephone shall be available within the receiving or security area.

The detainee shall be allowed to compiete at least one (1) telephone call o the person of
hisfher choice. Pursuant to T.C.A. § 40-7-106(b), no person under arrest by any officer or
private citizen shall be named in any book, ledger, or any other record until after the person
has successfully completed a telephone call to an attcrney, relative, minister, or any other
person that the person shall choose, without undue delay. One (1} hour shall constitute
a reasonable time without undue delay.

Cash and personal property shall be taken from the inmate upon admission, listed on a
receipt form in duplicate, and securely stored pending the inmate’s release. The receipt shall
be signed by the receiving officer and the inmate, the duplicate given to the inmate, and the
original kept for the record. If the inmate is in an inebriated state, there shall be at least one
witness to verify this transaction. As soon as the inmate is able to understand what
he/she is doing, he/she shall sign and be given the duplicate of the receipt.

ApplesThis requirement applies only to Types |, Il, and Hl Facilities.

Facilities shall maintain custody records on all inmates committed to or assighed to the
facility, which shall include but are not limited to the following:

{a) Intake/ booking information.

(b) Court generated background information. This requirement applies only to Type |, H,
and |l Facilifies.

(c) Cash and property receipts.

(d) Reports of disciplinary actions, grievances, incidents, or crime(s) committed while in
custody. This requirement applies only tc Type 11, and il Facilities.

(e) Disposition of court hearings. This requirement applies only to Type |, I, ang [l Facilities,

()  Records of program participation. This requirement applies only fo Type |, I, and il
Facilities.

() Work assignments. This requirement applies onlty to Type |1l and
HI Facilities.

(h) Classification records. This requirement applies oniy to Type | 11 and H| Facilities.
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Inmates shall have reascnable access to information in their records. Access is only limited
due to safety or security concerns for the inmate, other inmates, or the facility.

(87) Written policy and procedure shall ensure that inmate records are current and accurate.

AppliesThis requirement applies only fo Types |, I, and lll Eacilities.

(#8) Inmate records shall be safeguarded from unauthorized and improper disciosure.

(88) As part of the inmate accounting system, facilities shall maintain on a daily basis the following
information:

(a) Admissions
1. Adult- Juvenile
2. Male - Female
3. Race
4, Charge
(b} Releases
1. Aduit - Juvenile
2. Male-Female
3. Race
4,  Charge
{c) Inmate Population
1. Sentenced - Non-sentenced
2. Adult - Juvenile
3. Male - Female
4, Felons - Misdemeanants
5. Race

AppliesThese requirements apply only to Type | Facilities.

{810) Facilities shall keep records on each inmate specifying:
(a) Date of confinement;
(b) Length of sentence;
{c) Reduction of sentences provided by statutes; and.

(d) Release date.
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Applies] hese requirements apply only to Type | Facilities.

(1681) The administrator of a facility or designee shall maintain a record which indicates:

(@)
(b)

()

When an inmate is to be discharged and under what conditions;

If any detainers or pending detainers are placed against the inmate and if so, the
appropriate authorities to be notified of his/her release date; and-

The time when and the authority by which the inmate was released.

AppliesThese requirements apply only to Type | Facilities.

(142) Facilities shall maintain written policy and procedures for releasing inmates from the facility
which include, but are not limited to, the following:

{a) Identification of outstanding warrants, wants, or detainers;

{b) If released into the custody of ancther officer, appropriate credentials must be reviewed;

{c) Positive identification of the inmate by the releasing officer;

(d) Verification of release papers;

(e) Completion of release arrangements, including notification of the parcle authorities in
the jurisdiction of release, if required:, This requirement applies only to Type | I, and M
Facilities;

(i  Return of personal property including cash. All items shall be inventoried on a receipt
and witnessed by the releasing officer. This receipt shall be kept in the permanent
records of the facility;, This reguirement applies only to Type |, I, and Ili Facilities;

(g) Provision of a listing of available cormmunity resources--ard;. This requirement applies
only to Type | H, and Ili Facilities; and

(h) Provision of medication as directed by the health authority. This requirement appiies
only to Type |}, and il Faciiities,

(123) All inmates released from the facility shall sign a receipt for property, valuables and cash
returned at the time of release. All items shall be carefully inventoried on the receipt and
witnessed by the releasing officer. The receipt shall be kept in the permanent records of the
facility.

AppliesThis recuirement applies oniy to Types |, 11, and lIf Facilities.

Authority: T.C.A. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
September 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984.
Amendment filed July 31, 2000; effective November 28, 2000. Repeal and new rule filed Oclober 29,

2014; effective January 27, 2015.

1400-01-15 HYGIENE.

) Type B NI and IV Facilities shall meet the following reguirements unless otherwise

specified.

(+2) Inmates shall be issued clothing within a reasonable time frame that is properly fitted and
suitable for the climate and shall include the following:
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(23)

(34)

(45)

(88)

(@) Clean socks;

{b) Clean undergarments;

{c) Clean outer garments; and;
{d) Footwear.

{e) Inmates’ personal clothing (if available and clean) may be substituted for institutionat
clothing at the discretion of the facility administrator.

AppliesThese requirements apply only to Types | and [l Facilities,

Provisions shall be made so that inmates can regularly obtain the following minimum hygiene
items:

(@) Soap;

(b) Toothbrush;

(c) Toothpaste or toothpowder;

(d) Comb;

(e) Toilet paper;

(fy  Hygiene materials for women; and;

(g) Shaving equipment.

(h) These items or services shall be made available at the inmate's expense unless the

inmate cannot afford to pay, in which case the inmate shall be provided the item or
services free of charge.

AppliesThese requirements apply only fo Types | and 1l Facilities.

An inmate commissary may be available by which inmates can purchase approved items that
are not furnished by the facility. The commissary operations shall be strictly controlled using
standard accounting procedures.

AppliesThis reguirement applies oniy to Types | and Il Facilities.

Inmates shall be allowed freedom in perscnal grooming except when a valid governmental
interest justifies otherwise. Arrangements for haircuts shall be made available, at the inmate's
expense, on a regular basis. If an inmate cannot afford this service, it shall be provided free
of charge.

AppliesThis requirement applies only to Type | Facilities.

Each inmate who is detained overnight shall be provided with the following standard issue:
(a) One (1) clean fire-retardant mattress in good repair;
(b) One (1) clean mattress cover of sheet;

poLE LEA LN

(c) If pillows are provided, they shall be fire-retardant and a clean pillowcase shall be
provided,

(d) Sufficient clean blankets to provide comfort under existing temperature conditions; and-:
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(87}

#8)

(e) One (1) clean bath-size towel.

Applies] hese reguiremenis apply only to Types | and I} Fagilities,

Faciities shall maintain an adequate supply of bedding and towels so that the following

laundry or cleaning frequencies may be adhered {o;

{al Sheets pillowcases, matiress covers, and fowels shall be changed and washed at
least once a week;

{b) _All matiresses shail be disinfected quarerly and documented: and

fc}  Blankets shall be laundered monthly and sterilized before re-issue.

These requirements apply oniy io Type | Facilities.

Inmate clothing, whether personal or institutional, shall be exchanged and cleaned at least
twice weekly unless work, climatic conditions or illness necessitate more frequent change.

AppliesThis requirement applies to Type | Facilities.

Authority: T.CA. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
September 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984.
Amendment fited July 31, 2000, effective November 28, 2000. Repeal and new rule Filed October 29,
2014; effective January 27, 2015.

1400-01-16 SUPERVISION OF PRISONERSINMATES.

(1)

(+2)

Tvpe | U 11 and IV Facilities shall meet the foilowing requirements uniless otherwise
specified.
All inmates shall be personally observed by a facility employee at least once every hour on

an irregular schedule. More frequent observation shall be provided for inmates who are
violent, suicidal, mentally ill, intoxicated, and for inmates with other special problems or
needs. The time of all such checks shall be logged, as well as the results.

Apphesio-Typestt-and-H.

(23) The facility shall have a system to physically count inmates and record the results on a

(34)

twenty-four (24) hour basis. At least one (1) formal count shall be conducted and documented
for each shift.

AppliesThis requirement applies only to Types |, 11, and Ill Facilities.

Incidents which involve or endanger the lives or physical welfare of staff or inmates shall be
recorded in a daily log and retained. [ncidents shall include, at a minimum:

(a) Death;

(b} 7 Atiempted suicide;
{c) Escape;

(d) Attempted escape;
(e) Fire

(Hh Riot

{g) Battery on a staff member or inmate;
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(h)  Sericus infectious disease within facility; and:

)] Sexual assault.

1. An investigation shall be conducted and documented whenever a sexual assault
or threat is reported; and;

2. Victims of sexual assault are referred under appropriate security provisions to a
community facility for treatment and gathering of evidence.

ApphesThese requirements apply only to Types |, Il, and I}l Facilities.

(45) Facilities that are utilized for the confinement of females shall have a trained female officer on
duty or on call when a female is confined in the facility, to perform the following functions:

(a) Searches; and;
(b) Health and welfare checks.

Apphes]hese requirements apply only to Types }, Il, and il Facilities.

(88) Inmates shali not be permitted to supervise, control, assume or exeri authority over other
inmates.

AppliesThis reguirement applies to Type | Facilities.

(87) Nonsmoking inmates shall not be exposed to second-hand smoke.

AppliesThis requirement applies only to Types |, lf, and lll Eacilities,

Authority: T.CA. § 41-4-140. Administrative History: Original rule filed August 9, 1982; effective
Seplember 8, 1982. Repeal and new rule filed June 29, 1984; effective September 11, 1984. Repeal
and new rule filed October 29, 2014, effective January 27, 2015.

1400-01-17 CLASSIFICATION,

{1 Type [ H, Ul and IV Faciities shall meet the following requirements unless otherwise
specified.

(12) There shall be a written plan for inmate classification specifying criteria and procedures for
classifying inmates in terms of level of custody required, housing assignment and

participaticn in correctional programs. The plan shall include a process for review and appeal
of classification decisions.

Applies This reqguirement applies only to Types |, |I, and lil Faciiities.

(23) This plan ensures total sight, sound or physical contact separation between male and female
inmates and betweaen adults and juvenites being tried as adulis.

Applies This requirement applies enly to Types |, 1, and Il Facilities,

{34) Inmates with disabilities, including temporary disabilities, shall be housed and managed in a
manner that provides for their safety and security. Housing used by inmates with disabilities,
including temporary disabilities, shall be designed for their use and shall provide for
integration with other inmates. Program and service areas shall be accessible to inmates with
disabilities.

AppliesThis requirement applies only to Types |, I, and 1ll Facilities
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Authority: T.C.A. § 41-4-140. Administrative History. CQriginal rule filed August 9, 1982; effective
Sepfember 8,1982. Repsal and new rule filed June 29, 1984; effective September 11, 1984.
Amendment filed July 31, 2000; effective November 28, 2000. Repeal and new rule filed October 29,
2014, effective January 27, 2015.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

Mayor Dan Hughes
Chief Buddy Lewis
Sheriff Armando
Fontes

Dr. Elizabeth Lewis
Commissioner
Tony Parker

Don Johnson
Sheriff William X
Oldham

RIEOXIX XXX

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Board of Control for the Tennessee Corrections Institute (board/commission/ other authority} on
02/08/2017 (mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222.

I further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 12/10/16

Rulemaking Hearing(s) Conducted on: {add more dafes). 02/08/17

Date: S_' / g // / 7
Signature: WM W
Name of Oﬁlcmph M. Underwood

Title of Officer:  Chief Counsel for Fire Prevention & Law Enforcement
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Agency/Board/Commission: Stop R

Rule Chapter Number{s):

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
Ww + 'céfiﬁw; ;

Herbert H. Slaté
Attorney General and Reporter
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Finance and Administration

DIVISION: TennCare

SUBJECT: TennCare Medicaid

STATUTORY AUTHORITY: Tennessee Code Annotated, Sections 4-5-202, 71-5-105,

71-5-109, and 71-5-113; 42 C.F.R. Part 431, Subpart E;
and 42 C.F.R. Part 438, Subpart F.

EFFECTIVE DATES: December 24, 2017 through June 30, 2018
FISCAL IMPACT: None
STAFF RULE ABSTRACT: These rulemaking hearing rules are being promulgated to

bring the TennCare rules into compliance with federal
regulations regarding appeals and state fair hearings
under Title XIX, following the vacatur of the federal court
order known as "Grier" which previously controlled the
conduct of TennCare medical service appeals.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
fiing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing commenis,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

HCFA received comments from two individuals or entities concerning these rules. The comments and HCFA's
responses to the comments are summarized below,

Two commenters expressed concern about the deletion of the modifier "impartial” from the description of hearing
officer in the rule and suggested this deletion may be a violation of due process. HCFA noted that it is updating
the terminology in its rules to match the terminology used in federal regulations and that this change in
terminology does not relieve HCFA of its obligation to comply with state and federal due process requirements.
The fair hearing process provided for in the rule is an impartial process.

One commenter expressed concern that the definition of "state fair hearing” in the rule does not explicitly include
the right to an in-person hearing, and that a reference to in-person hearings elsewhere in the rule is deleted. In
response, HCFA noted that the definition of “state fair hearing” in the rule specifically references the state and
federal requirements for the conduct of hearings, which clearly afford enrollees the right to an in-person hearing.
HCFA will not withhold an in-person hearing from any enrollee who requests it during the course of an appeal.

One commenter expressed concern that the definition of “readable” in the rule is too vague, and suggested that
HCFA retain existing language in the rule referring to specific reading proficiency levels. The commenter also
noted that other state Medicaid programs commonly use specific reading proficiency levels to draft their written
materials. HCFA noted that the definition in the rule is taken directly from federal regulation concerning enrollee
information; this regulation entails a broader set of requirements than reading proficiency level of written
materials.

One commenter expressed concern about the use of citations to federal regulations in the rule to denote required
timeframes, rather than specifying the timeframes within the rule itself. This commenter suggested that the rule’s
reliance on federal regulations is' problematic because applicants and enrollees would be required to refer to
federal regutations to discern the applicable timeframes. In response, HCFA noted that the Code of Federal
~ Regulations is readily accessible online, including through links on HCFA's web site, and that it is unnecessary for
HCFA to duplicate requirements from federal regulations in its rules. In addition, enrollee handbooks provide
information about required timeframes in an accessible manner, and it is more likely that enrollees and applicants
would refer to these and other member materials rather than federal regulations or state rules.

Two commenters expressed concern that the rule deletes the right of enrollees to receive a written notice when
their managed care contractor expects there will be a delay in receiving covered services. These commenters
suggested that this deletion is inconsistent with federal Medicaid requirements. In response, HCFA clarified that
the deletion of the language referenced by the commenters conforms the rule to federal regulations. The rule
does not delete the requirement to provide notice of delay, but rather deletes the requirement to provide notice of
an anticipated delay. HCFA noted that an expectation of delay is not included within the definition of adverse
benefit determination.

Two commenters expressed concern about the deletion of certain requirements for the content of written notices,
and suggested that certain information must be provided in notices for them to be constitutionally adequate. In
response, HCFA noted that the federal regulations cited in the rule provide adequate guidance for the content of
notices and that i is unnecessary for HCFA to duplicate federal regutations in its rules.

Two commenters expressed concern that the rule deletes information about pharmaceuticals dispensed on a
short-term basis in emergency situations and noted that this coverage is required by federal law. In response,
HCFA noted that it is unnecessary to duplicate this federal requirement in its rules.

Two commenters expressed concern that the rule deletes information about the obligation of prescribing providers
(not enrollees) to obtain prior authorizations for prescription medications, as well as the abligations of pharmacists
in situations when an enrcllee’s provider did not obtain prior authorization. In response, HCFA noted that the
paragraph in question pertains to pharmacy operations and was not appropriately placed in a rule governing
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enrcllee appeals. HCFA further noted that participating pharmacies are required to comply with the notice
requirements expressed in federal regulations, as well as other federal requirements for pharmacy providers, and
that it is not necessary for HCFA to duplicate these federal requirements in its rules.

Two commenters suggested that HCFA should continue to provide annual notice of notice and appeal rights to
TennCare enrollees. In response, HCFA noted that notice of appeal rights is provided to TennCare enrollees as
reguired by federal law.

Two commenters expressed concern that the rule deletes corrective action requirements for managed care
contractors that violate requirements related to notices or resolution of appeals. These commenters suggested
that corrective action requirements provide necessary incentives to HCFA and iis contractors to comply with rules
regarding the content and timing of notices. [n response, HCFA noted that the failure of contractors to adhere to
contract requirements is more appropriately addressed in the contracting process rather than in rules.

One commenter opposed the deletion of information in the rule about an enrollee’s right to appeal when the
enroliee seeks to contest denial of TennCare coverage for services already received, regardless of the cost or
value of the services at issue. This commenter noted that there are multiple circumstances in which a TennCare
enrollee may receive services before those services have been approved, and yet have a right to coverage of
those services. In respanse, HCFA clarified that the fanguage cited by the commenter is not being deleted.”

One commenter expressed concern about the deletion of certain corrective action requirements when TennCare
or its managed care contractors fail to timely act on requests for prior authorization or fail to resolve appeals
timely. This commenter suggested that such corrective action requirements provide valuable incentives fo
TennCare and its contraciors. This commenter acknowledged that the deleted language emanated from a series
of consent decrees that have now been vacated, but stated that the requirements were informed by historical
efforts to comply with due process requirements and should therefore be retained. In response, HCFA thanked
the commenter for its expression of concern and advice and noted that the updates to its rules reflect current
federal regulations governing Medicaid managed care programs.

*During legal review of the rule amendments, it was determined that since an enrollee’s request for appeal of
dissatisfaction or disagreement with adverse benefit determinations made or proposed may not be denied, the
listing of instances in which an appeal may be made is unnecessary. The rule was amended to remove the non-
exclusive list, Parts 1 through 8, of reasons for appeal in favor of the more expansive language contained in
Subparagraph (b) of Paragraph {2).
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The rules are not anticipated to have an effect on small businesses.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The rules are not anticipated to have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i){1).

(A) A brief summary of the rule and a description of alt relevant changes in previous regutations effectuated by
such rule;

These rules are being promulgated to bring the TennCare rules into compliance with federal regulations
regarding appeals and state fair hearings under Title XIX, following the vacatur of the federal court order know
as "Grier" which previously controlled the conduct of TennCare medical service appeals.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

These rules are lawfully adopted by the Bureau of TennCare in accordance with T.C.A. §§ 4-5-202, 71-5-103,
71-5-109, 71-5-113, 42 C.F.R. Part 431 Subpart E and 42 C.F.R. Part 438 Subpart F.

(C) ldentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

The persons and entities most directly affected by these Rules are TennCare enrollees, providers, and managed
care contractors. The governmental entity most directly affected by these Rules is the Bureau of TennCare,
Tennessee Department of Finance & Administration.

(D} Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

The Rules were approved by the Tennessee Attorney General. No additional opinion was given or requested. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reascning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The promulgation of these rules is not anticipated to affect State expenditures. |

(F) ldentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Donna K. Tidwell
Deputy General Counsel

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Donna K. Tidwell
Deputy Generai Counsel

{(H)} Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

310 Great Circle Road
Nashville, TN 37243
(615) 507-6852
donna.tidwell@in.gov
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()  Any additional information refevant to the rule proposed for continuation that the committee requests.

GW10217096abdktrev(3)
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1200-13-13-.06  Managed Care Organizations TennCare Pharmacy Program
1200-13-13-07  Managed Care Organizaticn Payment 1200-13-13-14  Repealed

1200-13-13-08  Providers

1200-13-13-.01 DEFINITIONS.

3 ADMHMNISTRATNE HEARING shaill-mean-a %nies%e@@as&pmeee@agaﬁe@au%ﬁe%he

(4)

(23)

provigions--af--the—Tennesses--Hniform a A annesse
Aﬁﬁ@t&@&%@%@%&g—%@é@%@&ﬂ@t@ém he-remw@ewal »%%H%%e
appeal-an-adverse decision-of-the-Tesnbare-Program-—Aneovidentian hearng-isheld before
a0 impriabesite affesc s seminelate Loge wha ceedars an el ashar dades
TennesseeCode Annciated §4-5-3144 f an--enrelies-appeals--the -ipitial-order—under
Tennessea-Lode-Annotated-§4-5-345.the Commissioner may rendera finalerder:

ADVERSE ACTION-AFRECTING TENNCARE SERVICES-DR-BENEFITS asitrelotes o
actions—underthe Gher-Revised-Consant-Decree BENEFIT DETERMINATION shall mean,
but is not limited to, a delay, denial, reduction, suspension or termination of TennCare
benefltswuw%@%e;%w—mm%&%wmma#&me
gualitytimehness—oravaiablinref sush benefils. See 42 C.F R § 438.400.

CONTINUATION OR REINSTATEMENT of BENEFITS (COB) shall mean that-the-following
servicesor banefiis are subiect o continuatien-or-reinsiaiement pursuant-toanappealofan
adverse-decision-affactinga-TennGare sepsdcel{syorbenefit{s}unless the services or benefits
ara—otherwise—exempifromthisrecuirement asdescribed iarule-1200-13-13~14if-the
enrclles appealswithin ten {10\ dave of the-date-of-the-nolice-of action-or priorto-the-date of
the-adverse-acton-whichever-islater the circumstances under which an snrollee may keep
receiving. or. in the case of reinstatement, get back and keep receiving, the benefit under
appeal until the appeal is resoived. See 42 CF R 8§ 431 230, 431 231 and 438 420

fay—Forservices-onappeal-undsr Grer Revised Consent Desree,

14— Those serdces-sumenihorin-the-case of reinsiaternentmost recently provided
foan-enmllesror

2 These-senices-pravided--to-an--enrollee-In-an-inpatient psyshiatricfasiity o

residentiah-ireatment faciiify whare the dlscharge plan-has-nol-been-acceniad- -y
the-enroles oragproprizte siep-downservices are -not avallable; or
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(35)

3—1&@%@—5@%@%—9%&4@@6—@—@@3%&@\—% e-evsm emc@m@ msene%t&eﬁ——racress 3

4.———Those -servicesprescribed by the-enrollee’s provider on-anopen-ended-basisor
with-ne-seecHic-erding-date where-the MEC has not reissued pricr avthorization:

oFf

5WA4§4{§e¢en t-wieveqmef—e@vegeei—a@mee&@;f@@eé—by the MEC ans-accepled by the
. - dition-for which-the-disputed servige

o —Foreligibiliy terminations—coverage will besontinded or rainstastea-for-an—enrolles
surrentheearoled-in-TernCare-who-hasrecsives notice of termiration-of eligibility and

who—appesis—withinten-{18}-days-ot-the-date-of-the-nelice or orior to-the date of
termination-whicheverislater

DELAY shall mean—butis-notlimitedio:

far—~Any_any failure to provide timely receipt of TennCare services, and no specific waiting
period may be required before the enrollee can appeal;.

HMG%W@ p{@wdewt{ m%ys@%@n&a&%@iﬂenﬁ@awﬂee—%pw
; sl ichdecisien-is-not-granted-within
ﬁe}uﬁeen—@& eiays 9%@@%—%@8%@#3—%—?@{—8&6@—8&%@%&9%—9%

expeditiousty as the ensollee’s health-condition-requires.

(49)

(59)

(71)

fa—Placing the person's-{orwith-respect to-a pregpant-woman,-herunbormchild’ s health-in
. . ;

(b} Serous impalrment-to bodily-funcliens;-or
(e+—Sedous dysiunction-of any bodily organ-orpar
ForMeadicaidenrolieasonlycopbavments are notreguired for eMergonsy Senises.

FINAL AGENCY ACTION shall mean the resolution of an appeal hy the TennCare Bureau or
an initial decision on the merits of an appeal by an impartiai-administrative judge or hearing
officer when such initial decision is not modified or overturned by the TennCare Bureau. Final
agency action shall be treated as binding for purposes of these rules.

HARARTAL HEARING OFFICER shall mean an administrative judge or hearing officer who is
not an employee, agent or representative of the MCC and-or who did not participate in, nor
was consulted about, any TennCare Bureau review prior to the Administrative State Fair

Hearing (SFH.
MCC (MANAGED CARE CONTRACTOR) shall mean:

{a) A Managed Care Organization, Pharmacy Benefits Manager and/or a Dental Benefits
Manager which has signed a TennCare Contractor Risk Agreement with the State and
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operates a provider network and provides covered health services to TennCare
enrolleas; or

{b} A Pharmacy Benefits Manager, Behavioral Health Organization or Dental Benefits
Manager which subcontracts with a Managed Care Organization o provide services; or

{c} A State government agency (e Depariment of Childrern’s Senvicesand Division of
iptelicctual-bisablliies—servicesy that contracts with TennCare for the provision of
services.

(P8 MERICALLY - CONTRAINDICATED. shall-mean-a-TennCare benefit or serdge which s
necessary (o withiold in order to safeguard the haalth or safely of the anrollee-

{112) READABLE shall mean me-more-thas-a-sxdh-grade-level of reading proficiency s neaded o
snderstand noticesor stherwritter communications—as—measurad-by-the Fogg-index-the
Elesch-Index,the Flesch-Kincald index, or olfher recognized readability instrument. The

preprinted-language approved-by-the U8 District-Court following eniry of the GrierRevised
Consent Decree—anddistributed 1o MCCs as templates—is-deemed -readable—tis—the

responsibility-of the -entity-Issuing-the notice {o-ensure—that tevt added tothe-femplate s

deemed readable, with tha exception of medicai chaical or iegal temunslegy easily
understood lancuage and format See 42 C.F.R. §438.10.

(116) RECONSIDERATION shail mean the mandatory process, triggered by an enrglleg’s reguest
for a SFH, by which an MCC reviews and renders a decision regarding affirming or reversing
an-enroliee’'s-appeal-of the MCC’s adverse action benefil determination afecting TennCare
banefits. An MCC satisfies the plan-level requirements of 42 C.F.R. Part 438 Subpart F when
the review includes all available, relevani, clinical documentation (including documentation
which mav not have been considerad in the griginal review): is performed by a physician other
than the original reviewing physician; and produces a fimely written finding. See June 5. 2017
CMS letter from Jackie Glaze to Wendy Long MDD M P.H.

A @a#em%y -or—at-anytme- diﬁmg the Bast_veap—has—had—a—dra’%@%@*e—w*a}f

duration—to--meet-diagnestic-criteria

spee#se@ W@WH%E&WR%&HG%H@S@%@F%%%S}%%%@F@%%M
Association—with--the-axcepton- efr -the - BEM-NV-TR-{and-subsesuept revisions)}-

262




TENNCARE MEDICAID CHAPTER 1200-13-13

sodes—substapce sbuse and developmeptaldisorders—unless—hese—disorders co-
@GGHJ’—Wiih-—a n@ihen&ag%s&b%e&e%a&eme%aa&#d@w@mw%&%h%@w@e%

s however, the discrders may vary in
%%P%%F&yfa%dfd{%bmg-%eé&ﬁﬂd

%%W%M—%%;@—%W@%m%@sﬁe@
in-functional imeairment —which subsiantiaiyintedereswith-or bmite the child's-role-—or
functioning-in-family-schosl-and-community acthiviies Funclionabimpairment is-defined
as-dificuities that substantially-interfere- with or-lirit o child or adolescent inachievingor
maintaining-developmentally - appropriate-socigh-behavioral—cognitive—communicative,

or-adapted-skillsandis-evidenced-bya BlobalAssessmentof-Functioning score-of fifly
50or-lessinsosordance- with the DEM-M-TR fand subseguentrevisions):

H22-SEVERELY -ANDIOR P - ' idualswho
have been identifisd by %eie&aes&e%epaﬁ%ne%@#&ﬂeni&ﬁeaﬁh&n@#@&;e&eﬁmeﬂia%
DisabilitesTDOMBDD} or s dasignes-as-mesting-the critera-in{ar-below- These parsons-wil
be-dentified-as-belonging-in-one of Clinically Related Groups-listed-in{b)-below RHeserved.

s&msequeﬂﬂemsms}—‘%@edes%é—d%%s
unless--thase disorders—so-oootr—with—another diagnosable sericts—emotional
cisturbance—Al—of these disorders have episodic—recurrent —or persistent
{eatureshowever—the discrders—mayvarninierms of-severly and disabling
effects-and

3— —'H%&é%aga@sabiemméa@ %hm%%emeheﬁm%edeﬂ%ﬁe&uabew has
%#e—ae@m%es ﬁu%%e%—#m%%&%eﬁ%%—a&%ﬁ@a&m—@a&—s&b&a@%
%Q{E}F?@F&Mh OF- hmst Fele ﬁsnci%e—nmg ‘R—R@&j@-ﬂ i#e—aeM@s%u@ﬂgmthe baa}e

mmmmw%%%%m@
of-ireatment or other suppori-services.

(B} Definti  Clini |

1+ ——Clinieally Felated -Group-—1—Any persoh—eighteen {18 years—orolder whose
functioning-is—orinthe-last s {8 mronths has hean severely impaired-and the
duration-of-the-impairmeni-totais b8} menihs-orlongerin-the past year This
person requires constant assisiance of supervision with daily iving acbvities and
displays-an-inability fo relate o others-whish-interferes-with-his/her ability to-work
shd—bisfherfamiy relationships—and usually rasulisinsociablsolation—in—the
sommanity—Changesinthe-epvironment are-stressful and-mayresultin furher

withdrawalordysfunction-in-oiberareas—Suppor-is-neaded to-insure-the-persen's

safely and survivai
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H%%Qe&eé—@@%@—z—%w-%enwteeﬁuﬁ%f -fears--ai—-older—whose
fanclicning-is-orinthe-last s (8months has besn seversly impaired and-the
duration-of-the-impalrnent-lota-s-sbe{8)-montbs or-orgerin-the past-year-This
md%daa#ha&exﬁeas&v&pﬁebiems%bﬁeeﬁemmgﬁé{aﬁy r@%me%%%e%nd
requiresfrequent assisiance-S/he has-sul
take-partin-soclal-astiviies-orrelationships - which-often pesaét&en sociak- iSG#StE@F}

inthe community—The persohhas—extensive difficulyin-adinsting to-change-
Assisiance with-acthities-of daliyliving s recessars fo-survivai-inthe community
This-person-has-difficulty completing-simple-tasks but with-assistance could-wari

in-a highly supervised setling.

F—Clnicaiy Related Group—3-—-Any-persen-aighteen—{18 years or-older whose
functioninghas—not-been-severaly impaired recently {within—the jast s {8}
monihs-but-has-besn severshimpaired-in-the past o the extent that he orshe
needs-servicestoprevent-relapse—This-individual-gererally resds longterm
sontinued —support-—Characteristos—of this—popuiation—may—inchide regular o
freguent problems-performing-dally routineactivities—S/he may require some
supenvisioh—although—she can—sorvive-without-ib-This-persen--has-neticeable
disrdption—in-social-relatons,-atthough-he or she is-capable of taking part-ina
variely-of social-astivities-Inadequate socialskills-have a sedous negative impact
on-the person's ife however scme socialroles are malniained with-suppodt. This
person-can-complete tasks without orompting and help-and cap-function-in-the
w-as:kpéaee wéhes&s%&meven%he&gﬁh&expe&ene&ma&be%ss@iﬁe%

STATE FAIR HEARING (SFH) shall mean an evidentiary hearing reguested by or on behalf of

an enrolles fo allow the enrcilee o0 appsal an adverse benefit defermination. which s
conducted in accordance with 42 C.F R Part 431 Subpart E and the Tennesses Uniform
Adminisirative Procedures Act, T.CA. 88 4-5-301, et seq, An initigl orderunder T.C.A. § 4-5-
314 shall be entered when an evidentiary hearing is held before g hearing officer. If any party
appeals the initial order under T.C A. § 4-5-315 the Commissioner may render a final order.

{125y TARGET PORPULATION GROUP {TRGY shall meana group-identified by means-of-an

assessment-meshanism-forchidren—and-adolescents—underthe-age-of-eighteent18;-which
determinss g service recipeni’'s-level of
iness-Based on-the-assessment-erilera-there-are two L2 target population groups:

disorders-develocpmental-diserders-ar-V-codes.-these-children-are-currently-severaly
wmpaired as evidenced by a Global Assessment of Functioning score of 80 or less.

(b} — TPG3: At Risk of belng SED.

--Thesa are-children-and agoiescenis whoare-undersighieen (13 years of age-without g
%@M@%%&W%M—@a@%&e@a@%gﬁ%bsﬁ%e yse
disorders, developmental disordars of V-codes. These children may or may nol be
currently -sericusly-impaired-as—evidenced-by-a Global -Assessment of Fupctiching:
These children-have-psyshososialissues—that-canpotentally-placethem gt risk—of

becoming SED-

(128 TOHS or DHE [TENNESSEE DEPASRTMENT OF HUMAN SERVICES) shall mean the Slale
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applying-for TennCare Medicaid-or TeanCare Standardexcept for these-datermined-fo-be
gligible-for-55-benefits by the Soclal Seswrity-Administration—DHS s not responsible for
rmaking-decisions-ahout the preserce of 3 guaifing medical condition for those-appiving-as
medicallveligible persopswunderlennCare Standard-

{131) TENNCARE APPEAL FORM shall mean the TennCare form(s} which are completed by an
enrollee or by a person authorized by the enrcllee to do so, when an enrollee appeals an
adverse action-aHectng TennCara serdeas beneflt determination.

{4 TIME. SEM&WE—GARE—Shaﬂ—mW—Gwe—Wh%—mq uwas—a—ar—empi—me@aawespe%e%égp&
ot tn&beaeﬂe‘ e 5

ﬁﬂaﬁ&eas&ma%beﬁeaieéﬁa&%p-%meeeﬂem&eﬂeai@ﬂ
eﬁh&%n@wﬂe&ﬁﬁgmﬁ@

1200-13-13-10 EXCLUSIONS.

{1} General exclusions. The following items and services shall not be considered covered
services by TennCare:

(b} Provision of services to persons who are not enrolled in TennCare, either on the date
the services are deliverad or refroactively to the date the services are delivered-except
fordimited--speciai-appeal provisions pedaining-ie-children-who-are placed-in Youth
Development Centers as defined in the Grier Revised Consent Decres, Section CA5 L
andpursuantto the DCS interagency Agreement.

1200-13-13-.11 ARREAL - OF ADVERSS Sk
BEMNEFITS APPEAL OF ADVERSE BENEFET DE?ERMENATEGNS

{1} Notice Requirements.
(a) When Written Notice is Required.

1. A written notice shall be given to an enrollee by hisfher MCC of any adverse

aetm—ta#@ﬁ beneﬂt determmaticn—by—%he—mfse—te—éeﬁy—ped&ee—wsaeﬁd—e#

the-fime- &R@W@S@Fib@é&y%ﬂ&%ﬁﬁ@&%@@ﬂt@@w@é th&@m&am@e@n@%@a&eﬁ
the TennCare -walver-Aclions—which-canreasonably -be-anticipated-todelay-or
disrupt accesstomedical assisiance include:

{iy — Change of primary care providsr,

LilPharmasy—losk-in"

Gi— Decisions-affacting the desighalion ol 3 person as severeland persistently
mentath-HHESPMb or severely emotionally-dishirbed (SEDY:

(v Termination of a provider's confract by either party io the conlract-or
f——inablity to-provide anadeguate provider network:

3. A written notice shall be given to an enrollee of any MCC-initiated reduction,
termination or suspension of inpatient haspitat care.
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(Rule 1200-13-13-.11, continued}

(b)

4. A written notice shall be given to an enrcllee of any provider-initiated reduction,
termination or suspension of,

fyer %H%%@#%ﬁ%%%&%%@e%@%ﬁ%%#%%@%}
adult enrcles or severel emotionally dislurbed (SED ohild:

{iy—Anyvinpatient paychiaine24-hour orresidential servica:

Liy—Any service beingprovided to-freat-a--patient's-chropic—congitionasross—a
sortinuurn-ef senices whenthe pextappropriate level of medical-service-isnot

immediatelyavailableror
fippitome-healthsendees:

The sarcilee’s MCC shait-be-promply—petified -of oproviders proposatioraduce;
termmnate or suspend one of the sbove services and of the recommerded discharge

planifapyto-insure comoliance-with this rule.

5. Appropriate notice shall be given to an enrollee by the State or MCC when a
claim for service or reimbursement is denied because an enrollee has exceeded
a benefit limit. Such notice shall not be subject to the requirements of rule 1200-
13-13-.11(1){c)1. During the applicable time period for each benefit limit, such
notice shall only be provided the first time a claim is denied because an enrollee
has exceeded a benefit limit. The State or MCC will not be required to provide
any notice when an enrollee is approaching or reaches a benefit limit.

6.  Appropriate notice shall be given to an enrollee by a provider when an enrollee
exceeds a non-pharmacy benefit limit in the following circumstances:

{iy  The provider denies the request for a non-pharmacy service because an
enrollee has exceeded the applicable benefit limit; or

(il The provider informs an enrollee that the non-pharmacy service will not be
covered by TennCare because he/she has exceeded the applicable benefit
limit and the enrcllee chooses not o receive the service.

During the applicable time period for each non-pharmacy benefit limit, providers shall
only be required to issue this notice the first {ime an enrollee does not receive a non-
pharmacy service from the provider because he/she has exceeded the applicable
benefit limit. Such notice shall not be subject to the requirements of rule 1200-13-13-
A1)yl Providers will not be required to issue any notice when an enrollee is
approaching or reaches a non-pharmacy benefit limit.

Timing of Written Notice.

1. Written notice of MCC-initiated reduction, termination or suspension of medical
assistance must be provided to an enrcllee within the time frames required by 42
C.F.R. §§ 431.210 - 431.214 {usually ten (10} days in advance). However, in
instances of MCC-initiated reduction, termination or suspension of inpatient
hospital treatment, the notice mustmay be provided to an enrollee at-leastfwo

the same day of the proposed action. Where
applicable and not in conflict with this rule, the exceptions set out af 42 C.F.R. §§
431.211 - 431.214 permit or require reduction of the time frames within which
advance notice must be provided.
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(Rule 1200-13-13-.11, continued)

2. An MCC must notify an enrollee of its decision in response to a request by or on
behalf of an enrollee for medical orrelated serdees-withinfourteen 4} days of
the reguest for prinr avthorization.—-or-as-expediticusly-as-the-enrollee’s -health
condition-reguiras 1t the request for priorauthorization-is-denied-the MGCshal

sm%éeﬂwﬁer—a%eeﬁameﬁweﬁee prior agthorization for medical or related
services as setoutin 42 C.F.R. § 438.210(d).

3. Written notice of delay of covered medical assistance must be provided to an
enrollee immediately upon an MCC’s receipt of information leading it to expect
that such delay will occur.

4, Where reguired-by paregraph-{hiiaid—of thisrule. wiritten notice of provider-
initiated reduction, termination or suspension of services must be provided fo an
enrollee aileast-two 2 -busiress-days-in-advance of the proposed action in
sompliance with 42 CF.E. §8 431.211. 431213 and 431.214.

5. Written notice is deemed to be provided to an enrollee upon deposit with the US
Postal Service or other commercial mail carrier, or upon hand-delivery to an
enrollee or histher representative.

(c) Notice Contents.

1. Whenever this rule requires that a TennCare enrollee receive written notice of an
adverse astion—offecting medical-assistance benefit determination, the notice
must contan-the followingslements, wallen-in-concise, readable terms: pe
readable and must comply with the requirements of 42 CF.R. §§ 431.210 and
438.404.

B Thetype and-ameunt-of TennCare services-atissue-and-the identiy-of the
indbdidual - any who pressribed the services,-se-long as-such information
isapplicableand has been provided-io-the MGCG-

1 the proposed actien—Tthe statement of reasons
shail-include the specific-facts-persopa-tothe enrollee—which-support-the
sroposed-action—and sources from-which-such facts sre-derived. It the

proposed-actontums on-a delerminatien-of - medical necessily or other
ciinical—decision—regarding—a—medical em or service that has beenr

rapemmended by the reating physicianthe siatement of reasens shail:

{8 —ldentify by name-those ciinicians-who-were-consullad-in reaching the
gasislonatissde:

{h—Identifr spacifically those medical recerds-uper-whishthose sliniclans
relied-inreaching the decision—and

Ly Spesify what sar{sof the-criteria-for medical necessity or coverage
was-not-met-and

0y Anciude = siatement of reasons for-the-weight-givento-thetreating
provider. Sush-eriteriarmay-be-salshed-by:

b—Giting-an-MGC-poliey-that:
A——bListsthe UM aporoval critera-for-thereguestad-service:
anc
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B Includes refarencesio-the-eviderse-orwhishthe policy
is-hased-and

U——FExpiaining-how the enrollee-san-eblain-a-copy of the poliey;
and

Hi—Ewplaining-why the service was-deriad-in-Hght ol the-ehrsiles’s
individual—circumstances—{e—how the ireating physiclap's
recommendation—daviated —significantly fromthe -MGEC's
avidence-based-crleral:

fil—Refarence io-tha-legalor poliey basis for o -proposedadverse-acton;
ncluding—a-slain—and concise statement of—andoffichalclationto—the

a—pp%alsleﬁtawﬂeée;a}ﬁwawer ~provision—orTenhGCare-sontract provision

L the enrolles-has an-sngeing liness or condition requiring medicst care
ahd-the MGCor-ts network provider is under s duly-te-providea-discharge
plan—or othennyise arrange for the -centiruaton—oftreatment followingthe
proposed-adverse-actien-the-notice mustinelude areadable-explanation-of
thedischarge pan i any and a description ol the specific arrangements in
place-toprovide-for the-enrclles s centinuing care.

2.  Remedying of Notice. If a notice of adverse action benefit determination provided
to an enrollee does not meet the notice content requirements of rule 1200-13-13-
A1(MN)(©)1., TennCare will-rot-astomatically resclvethe appealin-faver-oi-the
enrclies. enn@a;e or the MCC may cure any such deficiencies by providing one
corrected notice to enrollees prgr-te-issuance of the notice-of hearing. If a
corrected notice is provided to an enrolleg, the reviewing authority shall consider
only the factual reasons and legal authorities cited in the corrected notice, except
that additional evidence beneficial to the enrollee may be considered on appeal.

——f-a-detarmination-that-a notice of adverse-action-faills-to-satishrnotice content
reguirements-of rule 12001313~ 34l s made after issuance of- the natice
ef hearing or aflers-corrected notice-has-already been provided-to-an-anvolles;
upless--the —service at -issue—is—non-covered -oi-medisaily—contraindicated;
TernCare-wil avtomatically-reselve-the-apoeabinfavor of the enrolleesubjest-to
the MCC's right-to-take-subseguent adverse-action-follewing-the-issuance-of a
new-notise-obacton:

eh-—Special-Provisions-Pedaining to Pharmacy Notice.

———f-an-enrolise does not receive medication-of the-type and-amouniprescribed because
the pharmacy-serdces—are—not covered by TepnCare—the--enrcliee shall recaive
appropriate hollce—as described below.-Such-natice shail not be subject to the
regrirementsofrie1200-13-13- 11 AHer

4+ \Whan the enrollee has-exceeded a benefitimit-Rharmacistswillverdfy TennCare
AB%SGQ{SQGH%%@S%G—G?;FEHF}@&FS—S%ﬁe%—iW@&@ﬁ the PBM.

coverage forall
Hthe-PBM denies coverage because an-snrcllee-has-exceadad the applicabie
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oharmacy-benslitlimit-and the-drug-is-notincluded-on-the Pharmasy-Shert List;
the-PEM-will provige appropriate noticeto-the enrolleeInforming hishher of the
rightic apoeal-the deplal-This notice wilonhy be proviged ugen-the frst denialof
coverage—ota—pharmacy-—serdse—sought-—bythe—enrollee—that-excesds—the
i eite.

2o W hen-a- requespimmm iorauthorizationfora preseriptdon-has-akoady-bean-deniad-

—for—alb-prescriptions oresented by

leﬂﬂgapee%auee% #%EBM—@@%@@#@;&% becatssa-priorauihorization

reguesihas-already- beennéemmd %eweﬂeeéxwweeew&%%e&s deseribed-n

rule 1200-13 . St ional notice wil be provided o the
anrolles;

3—Ahen-areguestfor prier authorization-has not been chialned for o prescriplion:
Pharmacistswill ver®y TonnCare coversge for oll orascrintions presented by
Tennbare -enroliees---the-pharmasist-denles coverage because—a—reguast-for
prioradthorization-has ot been-oblained the following willabphy

{y—-The-pharmacistswill altlemplio contact the prescribing physicianto seelk

priorauthorizationfrom-the PEBM-or-make a-change-inthe prescription—Hf
the pharmacist ramaine pnabls to rosclve the enrlles’s reqguest for the
srescription:

Mh&a@ha;ma&sﬁ wﬂL&spens&a l?—h@uic iﬂie—%s&afaiy—ef—%he

Py e AN aa T e T el rata!

M%ff%%%mmaﬂen—e#wgﬁe&at&a;@—seve;e—fa@#eﬁe

eﬁy—@e—%@e@seé—%@ha;mae@si—e%e—pe%@#pﬁ%—ﬁ—the
pha;ma@sst debemmes thai% eme;ge@eyws%aﬁam d@esmn@é e%s%

Enr@Heeswmaywnet«a@aeaL Ehe éema% by »the—phaﬂnae,tstuef—a Zz—he-w
interim-supplyof s preseription:

(Hi-Fhe-pharmacist wil provide-the-snrcllea-with-a-notice-that advisaes the
anrcllee  how pricr authorization may  be reguested for the

Hi——H-the-prescribing physiclan-seaks prior authorization for the prescription;
the BEEM will respond-lo-this-requestwithin-twenty-four-{24 - hours-of receipt
4£$W%memm&mmhﬁeeﬁs@%
facilitate the determination. I the PBM grants this request the PBEM will
provide- ﬂetzee to-the-enrollee-informing himihar-of this resolution—if-the
PBEM-denes- itprovide the-enrolleawithappropriate
%—@i@%g—hﬁ#&#@#—%—ﬂg@i—%@—@%—%&%ﬁ%—a@é—@
sontinuation-orrainstatement of benefiiswhen-applicable-

Gy 1f anenrollee seeks prior authorization before helshe contacted the
prascribing-physician-the-PBM will-advise-the--enrsliee-that-hefsha-must

attampt-to-contact-the prascribing- ﬁhﬁ@@ﬂ_m@wwgy-@ {243
hours-tolasse from the denigl of coverage for the prasorisiion
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fb] )—H—am—em@# ee- -SW&Q”QP—@H@W&Z&Q@H—B&&F—BE%B@W@—%@M @@ntaetmthe
B_Fe_s% £ = WAL \Af = = -
%he%em&@i%#e{ag@fept«heaﬁescnpﬁeﬁ %P@PBMWW&@WA&%&;@%@%P
A-decisor-wh L—be—made—v%@n—%ea%y—%@%—he%s—e#;@ee@t—e@—a
somslete priorauthorizationreguest-butnomore£
days-after racsipt ot the- 69@3@@@—&5&#—8@8&@%—9%%&2&%@9——?%
reauesh-is-—rasolvad as—a resultof the prescribing physician—makinga

therapy change, the PBM will provide rolice to the enrcies informing
him/hes %%%L@e@%éwe&t%w&e&%a EEM will
provide-the-eprohac il eright
te&a-;eea#—theéemaé—aﬂé—te—b—eﬁ%ﬁae@; Feirﬂsta%e_eeﬁems %—e&ag@h@a@—i&

4 RE O RErEQUEST

ieﬂﬂbaﬁe—ghapmaeﬁ%—wé%ﬁiyie—ﬁer—a# p;eseﬁsa%@ns
mse@te@é@yienm@are emeﬁees Hthe PBM deme&cevwag&be@aase%hedwg

fi¥daFotal anmlico R ataTels: ) atal A

42994%13@ @3 um{« i%@re%%%%@###&mm%mmﬁhm%

!
BommAiien an-eprollessubmits o sharmasyreimbursement and billing claim:

41— TennCare-wili-first determine whether the claim has been-previcusiy-denied
ar-whethera-requestfor priorauthorization-has been-depied—i the claim
was-paid-tpon-approval of prior-authorization-or-the enrollee received an
aé%emawegressn@éeq e#dere&iay msihepweseﬂbmg phys e%awienn@&%e

applicable processes- ede%ﬂew %12@9»%?&44%%4&&

Hiy——f-a-cleim had not skeady been submillsd o -the MCC or TennlCare,
TeanCare-will- determme—wwhe%hep smm&a@@w@m%eﬂm
denial-and follow the- appi%eab@e pieeessea ;dentlﬁed in-ruie- 42@8»—“&34&

A4 E -3

{a}—Dotics of Bights—The Bareau-ot-TennGare-shali-previge arnual-netics-to-Tenniare
enrolless-aoi-hisiher-nolice-and-appeal-righisesiablished by -thisrule —includingthe
anrollee’s recourse when biled by a provider for TeanCarg covered sarvices.

Additionally —upen—enrollment-in an-MCGCthe -MEC shall-give-the-enrolies-a--plain
language-oplanation-of appealrights:

1 Proper yse-of tha aporoved-lemplale-netices-designated-by-the Grer Revised - Consent
Decrog shall-be desmed io-satisty-the nolice reguirements specified by this rule.

{gy  Violation of Notice Regulreaments and Corrective Astion.
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4— Mo adverseaction—affect mg—"ﬁe&#@ar@—saw@e&—shaﬂ—@e sffective-uniessthe
roficerequirements-of t 214y as
%Mm%&meé@e&#@% have been- eempi@e# wibienﬂ(}are
shall-notwithnold—or permit others acting-on-iis-bahalf-to-withheld —any-TennGare

services-invielaton-efHhisreguirement

Z—\Whenever i comes o the stlertion-ottbe-Bureauw of Tennliare-or an-MCC that &
TennCars—coverad- sarvice will se or has sesn delayed, denied, reduced,;
susaeﬁde&eﬁeﬂmna%e&m%a%en of any of the notice requirements of this

{h—Prior to-an-appealorin-the carly-stages-ef-an-appeal-f-obefore-isshance
of-a-fimelyrotceofhearingr—TennCareor-the MOC-may cure any-such
gefciercies by -providing one corrected notice to 3 Tennlare beneficians-if
the beneficlancbhas-notyet-fled-an-aopeai-the-time lmit permiited for the
beneficiarn/sresponse—will-be restarted upon—issuanceof the-correcied
notice:

fi—in-thelater stages of anappeal-fbe— a-ﬁ%er—sssaanee—ef—a—t;m—e#y—as%e—ei
hearing—TennCare or the MOO will immadiately provide that-servige-inthe

guanttyand for-the-duration prescribed —sublect to TennCare's or the
BMOC's right to reduce of ferminate the service In accordance with the

proceduras reglired by this rule.

F—In-the aventthat-the-enrolles-lacksa prescpplionfor the covered TennCare
senvice-which-has been delayed deried.reduced —suspanded-er-terminatedin
viclation-of-notice-requiremenis the followingshall-occur

i} The errolleswill-be -immediately -afforded--access,—at-the—earliest time

practicable{o-a-gualiied provider to-determine-whether the servica shotid
beprescribed:

tiLhe—provider—will—be—informed —that the service—will be—autherized if
prescribed and found {o be medically necessary; ang

ti—-Enttemepi—to-the service—will hot becontrolled by—the MCC's-ullization
review process:

4—n-tha-event-thatthe nolice violghon-has-oscurred withregard-to-a delay ol access
to-a physicianto secure the requested medical assistance, such-access-shall-be
provided-as-soon as-practicable--The-snrolieeshall-be—entiled to—sontinue-to
roceve-sush-service-antl-such-me-as-the MCC takes-those-gclons required-by

federalregulstionsand-this-rile as-a-prereguisite-lo-taking -any-adverse -action
affecting-TeanCare-sepices.

(2) Appeal Rights of Enrollees. Enrollees have the following rights:

(@)
(b)

To appesal adverse sctons-affecting-TennCare services benefit determinations.

An enrollee’s request for appeal, including oral or written expressions by the enrcllee, or
on his behalf, of dissatisfaction or disagreement with adverse actions benefil
determinations that have been taken made or are proposed to be taken made, may not
be denied. -inclugding-instances-in-which:
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{c)

(d)

1 The-enrolise lacks an order or prescription from a provider supporting the appsal
srovided however,-that the Stale may create an-adminisirative-grievanse-orothar

informal process-io-address-agpeals- by-enrolieeswithout an-order orprescription:

22— TennCare oran-MCC-hasagreed-to-cover-a nrescribed-serdee-im-an-armaunt-that
ls-lessthanthe-ampunt-or duration-sought-by the-enroilee;

3—TennCare oran-MOC-has-agreed o provide 2 covered service-thal-is-differant
from thal sought-bythe-enrellas:

4 An enrcliee seeksto contest a delayor denialof careresulling-from-the MGC's
fallure-or refusal-lo-make a needed service available, due fo the inadegquacy of
tqz ?gé;z;:s ES:E EE,:-J‘E@EEZE:

5 An-enrcllee sesks-to-contestadenia-of kisright under the TennCare waiverts
choose-his-own-primary care provider (PCRY from among a-panel offered by the
MCC orszeks-iocontest 2 deiay or denialor care-resulting-from-the involuntary
assignmentef-a-RGR;

85— An-enrcllee sesks fo contest denial-of TennCare-coveragetor-sepdcesalready
received.regardiessof the cost orvalue of- the services atHssuerand

— Aﬂ—eslﬁgfriee—seeks to-contest-a- d@e@&%@r&ﬂ%@@@w&hﬁe&%@%&g&%@mﬁs

To have the appeal rights that are prescribed by 42 C.F.R. Part 431, Subpart E and
Tennessee Code Annotated §§ 4-5-301, et seq.

To be allowed thirty{36) sixty (80) days from receipt of written notice or, if no notice is
provided, from the time the enrollee becomes aware of an adverse astien benefit

deferminaticn, to appeal any adverse action—affecting TennCareservices benefit

To appeal in person, by telephone, or in writing. Reasonable accommodations shall be
made for any person with disabilities who requires assistance with his/her appeal, such
as an appeal by TDD services or other communication device for people with
disabilities. Written requests for appeals made at county TDHS offices shall be
stamped and immediately forwarded tc the TennCare Bureau for processing and entry
in the central registry.

FmTofile-an-appeal-through-a-toll-free phone-number ona-twenty-four-L24)-hours-a-day:

(@)

seven-{7i-days-a-weei-basis-Rescluicn of appeals-culside of regular busingss hours
will be-available-gnly-in-cases-of emergency-medical condition:

For ongoing services, have the right to confinuation or reinstatement of services,
pursuant to 42 C.F.R. 8§ 431.230 and 431.231 as modified by this rule, pending
resoivtion of the appeal when the enrollee submits a timely appeal and timely request
for COBsuch-sarvicas, When an enrollee is so entitled to continuation or reinstatement
of services, this right may not be denied for any reason, including:

1. An MCC’s failure to inform an enrollee of the availability of such continued
services;
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(3)

2. An MCC'’s failure to reimburse providers for delivering services pending appeal;
or

3. An MCC's failure to provide such services when timely requested.

To an impartal appeals process. But for initial reconsideration by an MCC as permitted
by this rule, no person who is an employee, agent or representative of an MCC may
participate in deciding the outcome of a terrCare-appealSFH. No state official who
was directly involved in the initial determination of the action in question may participate
in deciding the outcome of an enrollee’s appeal whowas directly involved in the Initial
detenninationoiHhe asloningueston.

Special Provisions Relating to Appeals.

(a)

(b)

()

{d)

individualized Decisions Required. Neither the TennCare program nor its MCCs may
employ utilization control guidelines or other quantitative coverage limits, whether
explicit or de facto, unless supported by an individualized determination of medical
necessity based upon the needs of each TennCare enroliee and his or her medical
history.

Medical Decisions-{o-be Supperied by Substantial-and Material Evidence. Throughout
ait-stagesof an-appeal-of anadverse-action-affeciing Tennlare services,decisions

sha%—ee—éaseé—&ee@%&bs%a%a#aaé%nate#a&—%en@e_%@ases ‘involving—clinical
ludgments-this-requiremsent-means-that

1.

M&%{@%@H&M%M@%ﬂ@%&ﬂ&hﬁ#@%ﬁﬁg—g@#@&%é
perinent-medicalrecords-that suppert-an-aspeak-and Appeal decisions must be
based on an evaluation of pertinent medical evidence. TennCare and the MCCs
shall elicit from enrcliees and their treating providers ail pertinent medical records
that support an appeal; and

2. Medical opinions shall be evaluated insccordance withthe Grier Revisad
Lopsent Dosree—and-pursuant to TennCare Medical Necessity rule 1200-13-18.
Reliance upon insurance industry guidelines or utilization control criteria of
general application, without consideration of the individual enrcilee's medical
history, does not satisfy this requirement and cannot be relied upon to support an
adverse benefit determination astier-affecting TennCare services,

Record on Review. When TennCare receives an appeal from an enroliee regarding an
adverse action—affecting TennCore—senrdees benefit determination, TennCare is
responsible for obtaining from the MCC any and all records or documents pertaining to
the MCC's decision to take the contested action. TennCare shall correct any violation of
this rule that is evident from a review of those records.

Valid Factual Disputes. When TennCare receives an appeal from an enrollee,
TennCare will dismiss this appeal unless the enrollee has established a valid factual
dispute relating to an adverse acticnafecting TernCare servicas heneflt determination.

1. Processing of Appeals. TennCare shall screen all appeals submitted by
TennCare enrollees to determine if the enrollees have presented a valid factual
dispute. If TennCare determines that an enrollee failed to present a valid factual
dispute, TennCare will immediately provide the enrollee with a notice, informing
him/her that the enrollee must provide additional information as identified in the
notice. If the enrollee does not provide this information, the appeal shall be
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(4)

(e)

dismissed without the opportunity for a state fair hearing within ten (10) days of
the date of the notice. If the enrollee adequately responds to this notice,
TennCare shall inform the enrollee that the appeal will proceed to a hearing. If the
enrollee responds but fails to provide adequate information, TennCare will
provide a notice to the enrollee, informing him/her that the appeai is dismissed
without the opportunity for a state fair hearing. If the enrollee does not respond,
the appeal will be dismissed without the opportunity for a state fair hearing,
without further notice to the enrollee.

2. Information Required to Establish Valid Factual Disputes. In order to establish a
valid factual dispute, TennCare enrollees must provide the following information:
Enrcllee’s name; member SSN or TennCare |D#; address and phone;
identification of the service or item that is the subject of the adverse acticn benefit
determingtion; and the reason for the appeal, including any factual error the
enrollee believes TennCare or the MCC has made. For reimbursement and billing
appeals, enrollees must also provide the date the service was provided, the
name of the provider, copies of receipts which prove that the enrollee paid for the
services or copies of a hill for the services, whichever is applicable.

Appeals When Enrollees Lack a Prescription. # When a TennCare enrollee appealsan
adverse-action-and TennCare determinesthat-the-bagis-olthe apoealisthat altempis
to lodge an appeal for a benefit for which the enroilee lacks a prescription, TennCare
may require the enrollee to exhaust the following administrative process before an
appeal can proceed:

1. TennCare will provide appropriate notice to the enrollee informing him/her that
he/she will be required to complete an administrative process. Such
administrative process requires the enrollee to contact the MCC to make an
appointment with a provider to evaluate the request for the service. The MCC
shall be required to make such appointiment for the enrollee within a 3-week
period or forty-eight (48) hours for urgent care from the date the enroliee contacts
the MCC. Appeal timeframes will be tolled during this administrative process.

2. In order for this appeal to continue, the enrollee shall be required to contact
TennCare after attending the appointment with a physician and demonstrate that
he/she remains without a prescription for the service. If the enroliee fails to
contact TennCare within sixty (60) days from the date of the notice described in
subparagraph (e)1., TennCare will dismiss the appeal without providing an
opportunity for a hearing for the enrcllee.

Appeals When No Adverse Astien-isTaken Benefit Determination Has Been Made.
Enrollees shall not possess the right to appeal when no adverse action has been-taken
refated-fo-TennCare services benefit determination has been made. If enroillees request
a hearing when-noadverseacticn-has beentaken in this circumstance, their request
shall be denied by the TennCare bureau without the opportunity for a hearing. Such
circumstances include but are not limited to when enrollees appeal and no claim
request for services had previously besn denied.

Hearing Rights of Enrollees.

(a)

(b)

TennCare shall inform enrollees of their thatthey-have the right-to-an-in-person-hearing,

2 telephone hearing state fair hearing rights or cther hearing-accommodation as-may
be-required-forenrclises with disabilities;

Enrollees shail be entitled to a hearing befare an-impariial 3 hearing officer that affords
each enrollee the right to:
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()

{d)

1. Representation at the hearing by anyone of hisfher choice, including a lawyer;

2. Review information and facts relied on for the decisions by the MCC and the
TennCare Bureau before the hearing;

3. Cross-examine adverse witnesses;

4, Present evidence, including the right to compel attendance of withesses at
hearings;

5. Review and present information from his/her medical records;

8. Present evidence at the hearing challenging the adverse decision by his/her
MCC,;

7. Ask for an independent medical opinion, at no expense to the enrollee;

8. Continue or reinstate ongoing services pending a hearing decision, as specified in
this rule:

9, A written decision setting out the impasdial hearing officer's rulings on findings of
fact and conclusions of law; and

10. Resoplution, including a hearing with-an-ALJ before g hearing officer if the case
has not been previously resolved in favor of the enrollee, withinninely {90+ davs

for standard-apceals—or ihiry-ore {31 days {or fory-five {45} days—whep
aqdktsgaqai fime-is- ﬁeqa%d—te@b%am—an—em@iiee_s- medical-recerds-for-expedited
; eal pursuant to 42 C.F.R. § 431.244.

TennCare shall not impair the ability of an enrollee to appeal an adverse hearing
decision by requiring that the enrollee bear the expense of purchasing a hearing
transcript when such purchase would be a financial hardship for the enroilee.

Parties to an Appeal. Under this rule, the parties to an-administrative a state fair hearing
are limited to the enrclles and TennCare, those permitted by federal regulations as
maodified by CMS letier dated June 5, 2017. The purpose of the hearing is to focus on

the enrollees medmai needs M%sa#&%#se&%eé%@%e%%paﬁ@@aﬁeﬁas

Consistent with the Code of Judictal Conduct, impartiat hearing officers shall assist pro
se enrollees in developing the factual record and shall have authority to order second
medical opinions at no expense to the enrcllee.

Review of Hearing Decisions.

1. Lmﬁa_ﬁraé—heamﬂg ef#@e%—sh%a;ema@%%a&an—@;ée;eﬁh%ee%n—%&amai

offacers sha!ﬁ prompt’v issue an Order of *hen’ dec:tsnon Anv Orde; dehvered orally
from the bench in an sxpediled hearing by 2 hearing officer shall be effective
immediately as o the provision or denigl of benefits In aceordance with 47
C.FR Part 431 Subpart E ang 42 C F R Part 438 Subpart Fthe hearing officer
shall enter a2 written order as scon as practicable and shall provide the pariies
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with copies of such Orders. The time for aopealing any oral Order shaill not begin
to run until entry of the written Order.

2. The TennCare Bureau shall have the opporiunity to review all decisions of
irpartial hearing officers,_in accordance with T.C A, 8§ 4-5-314 and 4-5-315 1o
determine whether such decisions are contrary to appiicable law, regulations or
palicy interpretations, which shall include but not be limited to decisions regarding
the defined package of covered benefits, determinations of medical necessity
and decisions based on the application of the Grier Revised Consent-Desree this
chapter and 42 C.F. R, Part 431 Subpart E and 42 C.F.R. Part 438 Subpart F.

H—— ieﬁﬂ@ape—shau—e%teme%@ complete such review within five {8 days of the
issuance-ol the decision ot the impadialhesring-officer

fi—H-TennCare-is-unable-to-lake-final agency-asticnwithin five (B days of the
issuance-of such-decisionpromptcorrestive action-by-the fith (Sthi dayis
reguired—pussuant-fo-rule 1200-13-13- AU E However the State-shall
actbe prehibitedFromioking-final-agency -action as—expeditiously as
pessible-and-may-immediately implement such—final-agency-acton—to
reduce -suspend.-ar-lerminate-a-sendce for which corrective action-had

been provided.

(i) If TennCare modifies or overturns the decision of the impartiai hearing
officer, TennCare shall issue a written decision that will be provided to the
enrollee and the impartiai hearing officer. TennCare's decision shall
constitute final agency action.

(iv) If TennCare does not modify or overturn the decision of the ireadial
hearing officer, the impartial hearing officer's decision shall constitute final
agency action without additional notice to the enroliee.

(v)  Review of final agency action shall be available to enrollees pursuant to the
Fennessee-Adminisirative Procedures-Act Tennessee-Code-Annotated 8§

4-5-304etseg T.CA §4-5-322.

(vi} An-impardial A hearing officer's decision in an enroliee’s appeal shail not be
deemed precedent for future appeals.

(@) Continuation or Reinstatement of TennCare Services.

1. Except-as As permitted under 42 C.F.R. §§ 431.213. 434214 and 431220 as
moedified-by-this-rule; 431,230 431.221 and 438 420, if required or if the enrollee
requests, TennCare services shall continue or be reinstated until the eariier of
dismissal of the appeal through the valid factual dispuie process, enrcliee's
withdrawal of the appeal, or an initial hearing decision if the enroliee appeals-and
regquests—adverse 1o the enrollee,

f-——Continuation—of-services-withintwo 2} business-days-of the-receipt-of
MCC-initiated notice of actien-ie-termiraiesuspend or reduce ongoing
inpatient hospital reatment or

Gip-—Contindation—of sepdses-within—twe-{2) -business days—of the receipt of
famwdewmt&ata& %}aee of-action—toterminate,- wsperrei ~QF- reeuse any
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patlent's-chrenic-condibonacossa continuum-of servces—whenthe-next
appropriate level of medical-sewize-is-robimrmediateh avaliabecr home

health sendcesor

Hh-—Contindation or reinsisternent-of-services-withip ten (10} days of MCC-
nitiated-sotice-ot-adverse penefi determingtonto-terminale —suspend-oF
reduce-otherongeing-sepdcesorprsricthe date of action-

Zo—tn-the case of a timely request for continuation or reinstatement ofthe TennCare

services-dasoribed-in-paragraph-{4 g1 firabove the enrollee shall - heafforded
access—to—a—writen—second medical—opinisn-from—a gualified provider who
sadicinatesinthe MO T s network Hithere has not already been-a-sreakinrecelpt
of the services,-the-berelfile-shall-continye untilreceint of fhe written secopd
medical-opinion- Sew;eeS—sba%Leeﬂ%maew@r Mnsta%eé—the;eaﬁeﬁ—ee%ng
appeal-cnlyifand i :

In the case of a timely request for continuation or reinstatement of the TennCare
services described in paragraph (4)(g)1-—=and—{iy above, the services shall
continue or be reinstated pending-appeal-only if and to the extent prescribed by
the enrollee’s treating clinician.

4——Sepvices—shallnotcontinue-but-may-be-immediately reduced, terminated; or

suspended-—ifthe searvices —are —determined —medically-—contraindicated —in
accordance-with-the provisions of paragraph<8 ) below

Re%@tm—m@%ﬂga@e%ng%@%%ﬂmm ﬂat @eem—p;e#@easw

decision of an-administrative law judge

the Department-of Finance and - Administration-or Bureau-of TennCare—Provided
however—that-ifthe snrollee prevails—at-any-siage of the-apoeal processand
Tennare-sosksfinal sgencyreview—the-State-may notawait-the-gonclusion of
this—review before providing -prompicorestive action—if an—enrollee makes a
timely reguest for conlinuation or reinstaterment of-g dispuled TennCars service
pending-appeak- F@GGH‘GS—FH&—GGH—E&HHEG——@F—F@M%&Q—S@FWG@——&M swbseq&eﬂﬂy

Hs%#@a%@ea—éhe—&m@amai—heaﬁng—eiﬁe@;sha% »gﬁa@t -the-request for continuance
sonditienally—The-condition—of-such-continbance-is-the anrcliea’s walver-of -his

right to continue receiving the-disputed service peading a-decisionif

H-—-The-impartial-hearing-officer finds- that suchcontinbance is-not-necessiiated
by-actsoromissionson-the-part of the State or MCC;

tily—--The-enroliee lacks a-compelling Justificationfor the requested delay-and

li——The-enrollee recaived ateast three {3} weeks-nalice-of-the-hearng inthe
cass-of-a standard apceal, or at least one (1) week's notice, n the case of

an-axpedited-appeal

Notwithstanding the requirements of this part, TennCare enrollees are not entitied
to continuation or reinstatement of services pending an appeal related to the
following:
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0

(i)

(i)

(iv)

(v)

(vi)

(vii)

When a service is denied because the enrollee has exceeded the benefit
timit applicable to that service;

When a request for prior authorization is denied for a prescription drug, with
the exception of:

(I}  Pharmacists shall provide a single 72-hour interim supply in
emergency situations for the non-authorized drug, unless such
supply would exceed applicable pharmacy benefit limits; or

(I When the drug has been prescribed on an ongoing basis or with
unlimited refills and becomes subject to prior authorization
requirements.

When coverage of a prescription drug or service is denied because the
requested drug or service is not a category or class of drugs or services
covered by TennCare;

When coverage for a prescription drug is denied because the enrollee has
been locked into one pharmacy and the enrollee seeks to fill a prescription
at ancther pharmacy;

When a request for reimbursement is denied and the enrollee appeals this
denial;

When a physician has failed to prescribe or order the service or level of
service for which continuation or reinstatement is requested; or

If TennCare had not paid for the type and amount of service for which
continuation or reinstatement is requested prior to the appeal.

(h) Expeditedappeals: Reserved,

o Expedited appeais of anv-zelion-invelving-time-sersitive care-must be rescived within
M%&%MW@W@@%@W&@@W& {ma @F@QH%%@@—#@—@@{&%F}—&F}

enrcllea’s

m&ww%mmﬁm@wammpm F@S@iut«:m as-set-iorth
in42 CFR-§§ 431244 and 438.410.

2—An-enrollee-may reguest-an-expedited appeal-applying-a-prudeni-laypersens
understanding regarding whather the care al issue is time sensitive, .., whether

sHeh—sare—consiftules—an-emergency’In-this context,an emergency s =
sHustion-in—which—a-covered -benefit-has beendelayed —denied —terminated-ar
susperded-and-in-thejudgment-of the enroliee’s treating physician-or a-prudent

fayperson,-walling 86 days to-receive-such-senvice will resuliin;

fip-Serious-healih problems or death;
{ili—Hospitalization:

F——Fho—-eprolles-may-{but-is-not-reguired to}-

expedtad gppbeslcortfication by histher-treatng- pﬁysm:;aﬂ that-sush a@geat 580
eMergency-
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d—Sn-enrclise’srequast-for an-expedcited appeamay-be oversome-ohly-f
{——The item-or service-atissue s not a-covered-benefit

LidmLhe anrplies’s treating provider certifies-in-writing that the appealis notan
SMergencyor

(hly—-The-service-is-ore-which--by- s nature, rever constitules sn-emargancy,
W@%Mwww&y%@%@r—s&wse@s%%e&e

ef TennCare gnd-made _anrolices—and

the-publie:

(5) SpeciatProvisions Pedalning o Fharmacy.Reserved,

4&}——%%—9@%%%@%5@%%@%@5@%%@%6@%@&?@@% -anroliee and
the-prescription-is-pre ! riicinates-inthe enroliee’s MCC the

e%%e%ee—;&en#&ed»te—
e The-drug-as-prescribed—if-the drugis—or-the MCC's formulansand doss Aot
2ol p@-- @rig-—as - prescrbed,if -the —prescribing —provider —has cbtawned prior

adihonzation:

3 An-alternative-maedication, - -ire-pharmacistcoasulis the prescribing provider
when—the—enrclee presenis—the prescription—to—be-filed,and —the—provider
A o q-or

¢__%%%%W4%%@+m%@hmcﬁ%umb

shallnot dispense-

ln-the-event-that-a-prescrbing- phys;@an—ebtam&g#@#a&he\%aﬁen—%eha&ges
the-drug-to-an-aiernative-that- does not reguire-prier-authorizationthe remainder
M%HB#WMM@%W—%MW%Q
brmit-if-the-enrollee-receives-the prescription drug-within foureen {14} days of
dispensing-the sevanby-bwo-{72-houtinterim-supphe

te—A-pharmascist-shall-dispense-a-sevent-twe-{72-hour-interdm-supplyci-the praseribed
drug;as-mandated by the preceding paragraph,provided-that:

Tran Effective {(LTEand
BES@—@E@H@%@{‘—W é{agseensrée%ed—te—é—e Iéea%ea—?;e!aéedwaﬂ@fu Simifar (MR8} 1o
DEStor LTE drugs-orany-medication forwhich-no-federat financial participation
{FEPY-s-avaliable-The-exclusion of-drugs-forwhich-no EER s available axtands

to sl TennCare enroliees regardless of the enrolles’s age: or

Z2——The-medication-isnota-drdg-in-one-oi-the nen-cevered TennCare therapeutic
categoresthatinciude:

i agents for weight loss or waight gain:
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Li——agents-to-premete ferility or fo-reatimapctence:

(i agenis for cosmetic purposesorhalr growis:

(v agents for the symptomatic relief of coughs-and calds:

fr——preseripton—vitamins-and-mineral products except prenatal-vitamins and
e ons.

fir—nonpreseription-drugs:-or

vily—covered cutpatient drugs-which-the manufacturer seeks {fo require-as-a
sendifen-of salethat asseciated tesis or monitoring services be purchased
exslusiely fromthe mangfastdrer or s desigree.

33— se of the rmedicatiop-has-net-bean-gdetermined to be medically contraindicated

bacagse of the patient’s medical condiion or possible-adverse-drug-inferaction:
oF

4— I the prescripionisfor a-total guantibyless-than o-seventy-two-(72)-hour-supply:
the-pharmasist must provide a-supely-un-fo-the amount prescribed.

b In some circumstances, it s not feasible for the pharmacist fo-dispense—3
sevenby-twe-{L2)-hour-sueply because the drug-is packaged by the manufacturer
te—be—seié—as—ﬂ%e%nakam—ep—beeaﬁsewtne &%aﬂweus@r%@ha;maey

_ %&%b@e%e_ powdear-for w@ra %SQ@H&GH}—‘&MREH—G@#&F&Q@—@#&—S@#&HW—%W@—%
hour—supoly—of o preseriplion—wodld—otherwise--be-required —apd—when,—as
deseribed-above s not-feasible for the pharmacistto-dispense a-seventy-twe
{72y hour-supply;-ik-is-the responsibiiity of tha MCC fo provide coverage for aither
the-seventy-two-(72y-hour supply-or-the usual-gispensing-amountwhichever is
graater.

6—TFhe -Buread—of TennCare shall-esiablishatolerance-level for-early refills of
prescriptions. - Such established tolerance level may be more stringent for narcotic
stbstances—Notwithstanding the-reguirements of this partf an-enrollee reguests
a refil of g prescription prior to the tolerance levei for sarly selills-established by
He-Bdreau, the pharmmacy wil deny this reguest as a service which is non-
soversd-uniit-theapplicable-telerapce pernod -has lapsed—and-will not provide &
seventy-two P2 -hoursupplyof-the prescribed drug:

{6} Release of Enrollees’ Medical Records.

(@)

(b)

When a request is made, by or on behalf of a TennCare enrollee, for approval of a
TennCare service or for an appeal of an adverse action-affecting FennCare sarvices
benefit determination, the enrcllee is deemed to have consented to release of his/her
relevant medical records to hisfher MCC and the TennCare Bureau for the purposes of
acting upon the enrollee’s request.

Providers shall promptly provide copies of an enroliee’s medical records o the
enrollee’s MCC(s) and to the TennCare Bureau upon being informed by the MCC(s) or
TennCare Bureau that the records have been requested for the purpose of acting upon
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(c)

(d)

an enrollee’s request for approval of a TennCare service or an enrollee's appeal of an
adverse action-affecting TennCara sendces benefil determination.

An enrallee’s consent to release of his/her medical records may be evidenced by his
signature {or his provider's or authorized representative’s signature) upon the enrollee’s
initial application for TennCare, upon his TennCare appeal form or other written request
for authorization or appeal, or, in the event of an appeal by telephone, by a TennCare
Bureau employee’s signing of an appeal form on behalf of an enroliee with
documentation of consent to do se.

The medical records obtained by MCCs and the TennCare Bureau under this rule
remain confidential. MCCs and the TennCare Bureau may use and disclose the records
only as necessary in their consideration of the enrollee’s request for approval of a
TennCare service or the enrollee’s appeal of an adverse actiopaffesting TernCare
sarvices benefit determination.

Time Requirements and Corregtive-Action.

(@)

(b)

MCCs must act upon a request for prior authorization withinfoureen (14} days as
provided in mile-1200-43-13- 4101002 eﬂé—as—e%pe@mgas%y—as—the—eﬁmnee—s—heaith
%&Wﬁ%#&%&%&%&&@#ﬂg@ﬂﬁ@@@%ﬁ fe}r BrigE auih@ﬁzat%@ﬂ

sewece s&bjeet«é@ th@wfﬁfGV%Si@ﬁM@fu Q%ﬂe} beéewL
contraindicationatrle 1200134318 42 C.F R § 438210

MCCs must complete reconsideration of non-exgedited standard appeals within
fourteen (14) calendar days of the request from TennCare. MCCs must compiete
reconsideration of expedited appeals involving-fime sensitive care within seventy-fwo

{72} hours of the reguest for SFH. five-(8)-days—which-shall be-extended o fourteen
H45- daye i saditonal-time—isreguired-ic-obtan-an-enrolies's medical-recerds—Fallure
by the MCCs to meet these deadlines chall not resylt in an-immediate resclution of the
appestin-faverotihe-envollee provided that-the-missed deadline may be remedied eatly

in the appeals oroccess such that the appeal is rescived within the 31,45 .or 80-day
deadline,-whicheveris-appropriate:

All standard and_expedited appeals—nciuding—# not previously resolved in favor of the
enrollee during reconsideration, shall be set for —a hearing before an-impartial 3 hearing
officer, and shall be resclved within-rinehs{80)-days-of receiptof the-enrollee’s-request
foran-appeal—Ailexpedited appeals-involving time-sensiive—care—shall-be resolved
within-thirty-one {31} days of receipt of the request for appealunless-extended fo forty-
fve—days—mhen-addiflonal-Hmes—reguired--lo-oblain-an- enrollee’s medical records.

CalsulationofHthe pinety {00} daythirbrone B3 -dayv-or-forby five (451 day- deadiine may
be-adiusted-so-that pursuant to the timeframes set forth in 42 CF R § 431244 In
accordance with 42 CF.R. § 438.410(a) and 42 C.F.R. § 431.244({1{2). SFH requesis
which are approved for expedited resolution and which are not resolved in the enrollee’s
favor during MCC's reconsidgeration, shall be resclved by TennCare within three (3)
working davs from the date of the MCC's reconsideration determination, TennCare is
not charged with any delays attributable to the enrollee. However no-delay-may-be
stiributed to-an enroliee s-request-for a- continuance-oi-the hearing if sthe received-less
than-three (3} weeks' notice of the hearing,in-the case-cf-a slandard-appeal-or-less
than ore {1 week's nclice, in the case of an sxpedited agpsal involving time-sensilive
sare--An-ensellee-may-enly-be-charged with-the amount of delay occcasicned by histher
acts—or-omissions—and-any-other delays shall-be-deamed-{o-be-the raspensibilityof
Tennlare.
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{dy—— Failure-io-meek-the-pinaty- (803 day-or thify-one (31 day {extended to forty-five {45}

{e_ S

salendar dovewhen-hecessartoallow sufficient-time-to-obtain-the enrollee’s medical
recorgs-deadine —as-applicasiesaailresuitinautomstic TennCare coverage of the
aerweesma%s»uewgenémg«a deesa&@n—by—tb%mgaﬁ#ai—heaﬁng—e%ﬁee#%a—ée—me
—below-and-to-provisions-—relating-lo-medical
contraindicationat %?2@&?34#?48% Thisconditional-authorizationwill-neither
mosHbo-perdingaspealnor-be-evidence of the enrollee’s satisfaction of the criteria for
disposingofthecasebubisshmply g compliance-meehanism-for gispesing-of apoeals
within—the reguired lime frames—|Inthe event-that the apoealis ulfimately desided
against-the earollee; sfhe shall-rot-be-liable forthe cost ol senicas provded during - the
period-—required o reschvethe apoealNobwvithstanding—upen—reselving-an—apspeal
against-an—enrcllee, TennCare may-immediately implement such decisionthereby
reducing—suspandingorterminating the provision-orsayment of the service.

Yyhenunderihe provisions ot nule 12001313 41 e or {dy g falure to-compiy with
fehe—é&me#ajtﬁes—we&%émwe—theﬂmme@afe prev&s;ew ahd%;ted%epﬁe&ieﬂnga@e

Qef:!te; -»f@r »Med—e@a&e ~anaL Meése&d—Sew;ees—%@MS}—a&ei—mea;pexa@e&mﬁa
propery promulgated state reguiation—or

2——Whishunder-Title-XX-af-the-Social Securby Act ie never faderally reimbureghic
) Medioai .

H—Exceptupon—a-showing-by-an-MEG-of good-cause requiringa-longer pericd-of time;

{9}

withinfive (5 days-of adecislonnfaver of anenroliec at any-stage-of-the-appeal
orocess.-the MCC shal-take corrective action-io-implerrent the decisionFor purposes
efhmeeierng%heﬁfwe—(élﬁéay%mew m?@»é’ e@neoiwe_aetm %he—S&a%eaad#e#%M@@s

4 ——The-enrolice’s receipt-of-the -sarvices-at-issue.-or acceptance and-receipt of

22— Reimnbursementfor theenroliee's—cost-of -services; -it-the-enrgllee -has already

F——tH-the enrollse-hasalready recenved-the service but-has-net paid-the-provider-that
the—enrollee s not billed for the service gnd that the enrolice’s care s not

jeopardized-by-non-payment.

—tthe-event that a decision-infavor of an-enrolies is modified or overfurned, TennCare

shallpossess-the-autherit-to-immediately implement such decision-thersby reducing;
suspending ot-lerminating - the provision o payment ot the serdce r-dispute:

In no circumstance wiil a directive be issued by the TennCare Solutighe Linit Bureau or
an-impartial a hearing officer to provide a service to an enrollee if, when the appeal is
resolved, the service is no longer covered by TennCare for the enrollee. A directive also
will not be issued by the TennCare Selutiens--lait Bureau if the service cannot
reasonably be provided to the enrollee before the date when the service is no longer

covered by TennCare for the enroliee and suchaspeabwillorocesd toa-hearng,

282




TENNCARE MEDICAID CHAPTER 1200-13-13

{Rule 1200-13-13-.11, continued)

(8)

(9)

Medical Contraindication. Reservad.

fa—Ahenever heteoms of thigrdle regube the provsorotTenaboe-baneflis-or-services
to—an-eprollse—such-—obligation snall-be-redevsdupon-the written certification of 2

previder—who—is—famillar—with-the--benefician’s medical conditionthat the-TennCare
%MW%%W@M%%%%&%@G%%V!Q&FM%@EW@B
employed by-the siale or f a ficensed pharmacist deten
regard—toaprescrbed-drdg, %H%M&W%Gﬁ%%ﬂ&%%%%ﬁ%@%p%
established standards and-proceduras approved-by-the siate-

tor—H-atennCareservice-is-determinaed-to-be-medically contralndicated-as-set cut above;
written netice must be immedialely srovided to the enrclice and the notice-must-be
acoompanied by the provider's cerification-that the service must be-withheldin orderic
protectthe-enrolles's health-or-safely.-A-copy-of the nolice and provider cerdification
mustbe-forwardedto-the Tennssseedustice Center:

Special Provisions Relating to Children in State Custody.

in-addifien-te Children in the custody of the State have the rights and protections established
by 42 C.F.R. Part 431, Subpart E and-thetermes-of this-rule, children-in-state custody shall

QS@%GG@%—#%&—@#@WH@%—EHH&RG&Q—%&Q@—&?B&&%—H@H@S— reqarding TennGare services

and benefits.

-that isadministered by DCS. Such delay is
mmeé@a%e%y—aaaea@a@&en%hat—ehﬂd%beha&#&%—eaﬂﬂe% -be-reguired-io-last-a-particular
langth of ime before issuance of the nolice or processing-of an-appest

nGare-services-{regardiess-ot whish

Feqaﬁeé—by—%hﬁ—&ue—%}s%—be -sent- t@ th&mé%d&a%& spes@ed—tﬂ;ﬁkw—ggs
implementationplan—which-was approved—bythe Courtin-Grier-Revised -Consent
%%M&%e%e%%%m&@%by%@s%@%%wm@e
i . T adc%meéy %EGEMMFG\HQEQ—?@

{6} An-appeat-irom-any-individual spacified in-paragraph (8)b} above must be accepted-as
arrappealon-behalfof thechild

1200-13-13-.12 OTHER APPEALS BY TENNCARE APPLICANTS AND ENROLLEES. Motwithstanding
Rule 1200-13-15-01, or any rule to the contrary, appeals by applicanis and enrollees of ail non-medical

eligibility matiers are removed to Rule Chapter 1200-13-18, effective upon expiration of the TDHS contract

to determine eligibilify matters.

far—-Appeal Time:- Continuation-of Sapdces:

41— TennCare-Medicaid Appeals:

{r—TennCars Medicaid applicants or enrollees wilk he ghven-the-caporduniy to
have —an —administrative hearingbefore a3 Hearing Officer or—an
Administrative —Judge--as—-determined by the Department—of Human
sServices.—regarding—vahdfactual-disputes—concermng-denial-of--histher
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aag%eaﬁeﬂ—eaﬁwmshamg—éﬁ%%&ﬁmw_@éae@eﬁ—&wm
falure-te-act-upon-aregusst-orapsicationwithin
Fewewm#%a%d%%egﬁé%%weﬁmt Ffrom-TennCare
MedisaidA—valid-fasiual gispute is-a dispute that fresclved-in favor of the
apselisntwould prevent-the state-from taking the actien-that is-the subject
of-the-appeal-The-Tennlare Bureaudesignales TDOHS to-ravieweash
request for 3 hearing-lo-delerrine il s based on-avalid faciual dispute 1§

TDHS determines that an-appeal-doss not preseata- V&i@—f&@éﬁ&i—é—!&pﬁiﬂe—
then TOHS will send-the appeilant 2 letter asking him-or-herto-submit

additonalclarfeation- Wm%@w%%mje&%m@m
mat-tirrer-Urlesssoch clarbisation-is-imely received and is delermined by
ThHSto-establish-a—valid-factual-dispute TDHS will- dismiss-the appeal
TOHE decisions-with-respeci o determination of whether an acoesiraises
a-validfactual dispute shallnot-be-appaalable.

{i—Reguests{or—appeals—must-be—made withinforty {40} calendar days
faclusive of mait-timeof the date-of-the notice 1o-the applicant/enrolles
regarding-the-intended-action-or priorto-the date-of action-specified-in-the
netice—whichaveris-later—notwithstanding anything alse- inthese riles or-in
the Departreent of Human Services’ administrstive srocedures rules {othe
sontrarys

HH—Enrollesswho request g-hearing-within-bwerty-(20)-calendar days {inclusive
oi-mail-ime)-of thedate- ol the notice or priorto-the date of action-specified
in-the notice-whichever-is-later-shaliretain—their eligibiity{subjecttoany
changes—in—coversed-services—generaly-apolcable-io-enrclless—in their
FepnCara- %@%M@%ﬁ%@%&ﬁh&@%@ﬂw
raised—a—vaiidfactualdispule-ar-untit the 3 5 SrNISe-T8s
w@ehe#e#eemes—ﬁ;&—#—@he—a—spea@e&a@%s-mm%he«&aie & e@ea&e%g

@Hee a&mgéh&saeﬁete%weﬁh'eﬂapgea#

tr—Enrellees-disputing-the applicability of changes-incoverage to-their current
FeanCarecategon-whoreguast-a-hearing-within-twenty (20} calendar days
linclusive of mail-time}-of the date of the notice or pricr to-the date-cf-action
specified in-the-police-whicheveris-ater-shalinehwithstanding subsaction
eyt i, continue o receiva-benefiis-at-the-level for the eigibility
category--alleged by the enrolise to be surrentlyapplicable.-pending a
determination that the enrcilee has-not raised avalid factuat dispute oruntd
the-appeatis—otherwise resolved—whichever comes first f the errollee
does-not-cleardy-allege the-applicabiliy-of o particulareligibility-categony.
sseﬂef—z%swépbe conipued-at-the-lavel for Noa-lastitutionalized Medicaid
—3-determinationthat-the-enroliee-has-not raised avalid
factua! dispute oruntil the appeatis otheryise resolved -whichevar-comes
fiest HFTDHS-subseguepily deferminesthat the enrollee s alleging that a
particular—eligibily —sategory—is—cwrrently—applicable, benefits —will be
proshesctively-continvedat-the level for such eligibility categorypending-a
deterrunation that the errolise-has nelraised avalid faciual disoulie or unill
ihe appealis-otherwise resolved whichevar comes-first

fo—To-the sdant not othenyise modified-by-this rule, such appeals will be conducted by the
Deparimentof Human-Servisesfor-TennGare-Medicaid-applicanisienrcliess under-the
Department-of Human-Services adminisirative procedures rulss—and-n-aocordance
with—any—other applicable—rulas—laws..or-court-- @G@FS—@%@M%—@G&S—W{S—
provided—that the finality of initial orders shall be govemed -by-the -provisions—of
Tennesseo Code-Annotated Section 4-5-314(bY
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TENNCARE MEDICAID CHAPTER 1200-13-13

(Rule 1200-13-13-.14, continued)

{6)-—AppealRights for Disenraliment Related to TennCare Medicaid Eligibiity Reforms.

1 TennCare Medicaid snrollzes, who have nol-seen—datessnined-eligle toropen
Medicaid-categeres pursuant to-the Ex Parle Review or Reouestforinformalion
5&%%%@9%%4%@@—%—%— L2 il hgve the right to recusst 3 hearing
for 40 davs {inclusive of mail time—from-the-date of the Termination Netics,
rotwithstanding anyithing elss in these rules or i the Department of BHuman
Services adminisirative orocedures rules to the contrany.

22— Tothe exent not sthenyise modifled-by-inis e sach appeais-will be-congucted
gy the —Depardment —of FHumar Serdoes—for - TeanGare—Madicaid
pl;ean{a!em@i aeam&né{% thewDegsaﬁmeﬂ%@f—HamaPFSeweeS—adm;mstpa%%

. y : ~ain]e & N court

be- g@vemed@y vhe maws%%ﬁ@ﬁlennesse&@eée%ne%@e&%&eﬁeﬁlfw@

3—Epnmliees will not have the cpporunily- o request-an-exiension-for-good-cause-of
the-forty-(40) - day-timeframe-in-which-to request s hearing.

4—Enrolless-who request-a-hearing within-twenty- {2@}@&@9@&*—&%—&%&&%&

& t 959 tedatee o468 P @ Eetieéates e laée spee ea-a-the
ghanges m—eeve;ee@—aemee&ge%;a yappheab&ei@%iee%ﬁh&@em@a@e
Med@a@eﬁega&yfgeﬂmgﬁaﬂeieﬁmmaﬁenéhaﬁheweeﬁe&m%
first:

5 The TeanCare Buresu-desigrates TOHE o revisw each reguest-fos-hearing-le
determing- i it is-based-on-a-valid-factual-dispute. Enroliees will be given the
WWMH%W@%HW%M

Fegapd«sﬁg valig-factual-disputes

Feiaée@ t@mtemﬁat{e—n« Lﬁ@H&m&k&s—a\q—em;a
a-hearing—s-hot-based-ona-valid factual-dispute the appelantwill receive 3
rotics-which provides-ten {10 davs - lirclusive-of mail ime}-fo-provide-additiona;

slarification of any-factual dispute on which his/her appeal is based. Unless such
clarification-is fimely recelved-and s determined by TDHS o establish-a-valid
factual dispute. o fair-heaing-will notbe-granied.

&—-—%W—gfan{—heaﬁﬂgs—emy—f%ese—eﬁﬁeﬁee% raising-valid facual disouies
related-to-the-action-of disenroiiment.-A-valid-factual-dispute s a dispute that #
%MM@MMMMM@%M%W
thatis-the sublect of the appeal-Appeals that do not raise a valid factuai dispute
will not proceed fo-a-hearing--Valid-factual-dispuies-inelade but are nothimited o

H—FEnrolseraceivedthe Terminaton-Notice -in-error-{e:.g.they- are-currantly
ghrglled-in-a-TennGare Medicald category that is not ending):

(- TDHS failed to-timely process-information submitted-by-the-enrolecduring
thereguisite—time—period—following—theRegquest {for niormation—or
Verification Reguest

(o TOHS granted a "good cause” exiension of Ume o reply 1o the Reguest for

InformationNeolice but failed {o—extend the tme {this s the—anly
circumsiance surrounding goee-oadss-which-can-be-appoated
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TENNCARE MEDICAID CHAPTER 1200-13-13

(Rule 1200-13-13-.14, continued)
{vy—Enroliees—requested—assisiance because —of—a-—heaith—mental health;
learning problem or disabiity-but-did-not recsive this assistaacs or

f—The Tesnbare Bureau-sent the Reguest for information-or Termination
Motice-tothe-wrongaddress as defined under state law.

F——itthe-enrollee does-not appestpricr to the date of termipation as-identified inthe
TerminationMNolicethe enrolles-will- beterminated-from TennCare Medicaid-

§——i-the-encolissisgranied a hearing and the hearing decisionsustains-the Siate's
aclion—the Siste reserves—Hs-right-to-recover from-the enrollee—the-costof
services provided during the hearing srocess.

Fr——DOther-Appeals—Enroliees—applying for-Serously-and Persistently Manialhy I {SBMI or

SerodshEmotionsty-Disturbed (SED deiermination shallapphifor each determination-to-the

Deparment of Mental Heghh-and-Developmental Disabilites unless-otherwise diracted by the

Gsmmsss&@nar -SEMband SED-determinations-for the state only category shall-be-appesiedin
sccordance with-the provisionsof stale and federal-law.

GW10117101dkt{3)
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| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Department of Finance & Administration {board/commission/ other authority) on

07/265/10 7 (mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 01/04/17

Rulemaking Hearing(s) Conducted on: (add more dates). 02/28/17

Date: ?/Zéf/??

. : "
Signature: @W

¥F

Name of Officer: Jokn G. Roberts
“mim” Deputy Director
Q of @m@ f“/, Tennessee Department of Finance & Administration

.............. z rdp
S ‘g?’lﬁrg‘“ﬁ’% g i %J
ex \WHL:ﬂ Vﬂ i 73“:"/’#7

Subscnbeﬂ arrd ngrﬁh beférﬁ‘trﬁe on: AL AW %

X3 Nﬁﬁ@ﬁpﬁﬁc:&g@ture ﬁ‘%{hﬂ/f}g /%é’/f'/\& M

WAZ?G}}W@& )cb‘wes on: "/ﬁ?‘ /}/5;2",0{

fffils;leiﬁ‘

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Slatery IlI
Attorney General and Reporter

7 20/2007
/7 Date
Department of State Use Only
Filed with the Department of State on: 5?;&25}{’?
. Effective on: 10
9%
. < [
SR Tre Hargett

Secretary of State

RDA
087 1693




G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: ‘ Finance and Administration

DIVISION: TennCare

SUBJECT: ‘TenﬁCare Standard

STATUTORY AUTHORITY: Tennessee Code Annotated, Sections 4-5-202, 71-5-105,

71-5-109, and 71-5-113; 42 C.F.R. Part 431, Subpart E;
and 42 C.F.R. Part 438, Subpart F. ‘

EFFECTIVE DATES: December 24, 2017 through June 30, 2018
FISCAL IMPACT: None
STAFF RULE ABSTRACT: These rulemaking hearing rules are being promulgated to

bring the TennCare rules into compliance with federal
regulations regarding appeals and state fair hearings
under Title XIX, folowing the vacatur of the federal court
order known as "Grier" which previously controlled the
conduct of TennCare medical service appeals.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

HCFA received comments from two individuals or entities concerning these rules. The comments and HCFA's
responses to the comments are summarized below.

Two commenters expressed concern about the deletion of the modifier “impartial” from the description of hearing
officer in the rule and suggested this deletion may be a viclation of due process. HCFA noted that it is updating
the terminology in its rules to match the terminology used in federal regulations and that this change in
terminology does not relieve HCFA of its obfigation to comply with state and federal due process requirements.
The fair hearing process provided for in the rule is an impartial process.

One commenter expressed concern that the definition of “state fair hearing” in the rule does not explicitly include
the right to an in-person hearing, and that a reference to in-person hearings elsewhere in the rule is deleted. In
response, HCFA noted that the definition of “state fair hearing” in the rule specifically references the state and
federal requirements for the conduct of hearings, which clearly afford enrollees the right to an in-person hearing.
HCFA will not withhold an in-person hearing from any enrollee who requests it during the course of an appeal.

One commenter expressed concern that the definition of “readable” in the rule is too vague, and suggested that
HMCFA retain existing language in the rule referring to specific reading proficiency levels. The commenter also
noted that other state Medicaid programs commonly use specific reading proficiency levels to draft their written
materials. HCFA noted that the definition in the rule is taken directly from federal regulation concerning enroliee
information; this regulation entails a broader set of requirements than reading proficiency level of written
materials.

One commenter expressed concern about the use of citations to federal regulations in the rule to denote required
timeframes, rather than specifying the timeframes within the rule itself. This commenter suggested that the rule’s
reliance on federal regulations is problematic because applicants and enrollees would be required to refer to
federal regulations to discern the applicable timeframes. In response, HCFA noted that the Code of Federal
Regulations is readity accessible onfine, including through links on HCFA's web site, and that it is unnecessary for
HCFA to duplicate requirements from federal regulations in its rules. In addition, enroilee handbocks provide
information about required timeframes in an accessible manner, and it is more likely that enrollees and applicants
would refer to these and other member materials rather than federal regulations or state rules.

Two commenters expressed concern that the rule deletes the right of enrallees to receive a written notice when
their managed care contractor expects there will be a delay in receiving covered services. These commenters
suggested that this deletion is inconsistent with federal Medicaid requirements. In response, HCFA clarified that
the deletion of the language referenced by the commenters conforms the rule to federal regulations. The rule
does not delete the requirement to provide notice of delay, but rather deletes the requirement to provide notice of
an anticipated delay. HCFA noted that an expectation of delay is not included within the definition of adverse
benefit determination.

Two commenters expressed concern about the deletion of certain requirements for the content of written notices,
and suggested that certain information must be provided in notices for them to be constitutionally adequate. In
response, HCFA noted that the federal regulations cited in the rute provide adequate guidance for the content of
notices and that it is unnecessary for HCFA to duplicate federal regulations in its rules.

Two commenters expressed concern that the rule deletes information about pharmaceuticals dispensed on a
short-term basis in emergency situations and noted that this coverage is required by federal law. In response,
HCFA noted that it is unnecessary to duplicate this federal requirement in its rules.

Two commenters expressed concern that the rule deletes information about the obligation of prescribing providers
(not enrollees) to obtain prior authorizations for prescription medications, as well as the obligations of pharmacists
in situations when an enrollee’s provider did not obtain prior authorization. In response, HCFA noted that the
paragraph in question periains to pharmacy cperations and was not appropriately placed in a rule governing
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enroliee appeals. HCFA further noted that participating pharmacies are required to comply with the notice
requirements expressed in federal regulations, as well as other federal requirements for pharmacy providers, and
that it is not necessary for HCFA to duplicate these federal requirements in its rules.

Two commenters suggested that HCFA should continue to provide annual notice of notice and appeal rights to
TennCare enrollees. In response, HCFA noted that notice of appeal rights is provided to TennCare enrollees as
required by federal law.

Two commenters expressed concern that the rule deletes corrective action requirements for managed care
contractors that violate requirements related fo notices or resolution of appeals. These commenters suggested
that corrective action requirements provide necessary incentives to HCFA and its contractors to comply with rules
regarding the content and timing of notices. In response, HCFA noted that the failure of contractors to adhere to
contract requirements is more appropriately addressed in the contracting process rather than in rules.

One commenter opposed the deletion of information in the rule about an enrollee’s right to appeal when the
enrollee seeks to contest denial of TennCare coverage for services already received, regardless of the cost or
value of the services at issue. This commenter noted that there are multiple circumstances in which a TennCare
enrollee may receive services before those services have been approved, and yet have a right to coverage of
those services. In response, HCFA clarified that the language cited by the commenter is not being deleted.*

One commenter expressed concern about the deletion of certain corrective action requirements when TennCare
or its managed care contractors fail to timely act on requests for prior authorization or fail to resolve appeals
timely. This commenter suggested that such corrective action requirements provide valuable incentives to
TehnCare and its contractors. This commenter acknowledged that the deleted language emanated from a series
of consent decrees that have now been vacated, but stated that the requirements were informed by historical
efforts o comply with due process requirements and should therefore be retained. In response, HCFA thanked
the commenter for its expression of concern and advice and noted that the updates fo its rules reflect current
federal regulations governing Medicaid managed care programs.

*During legal review of the rule amendments, it was determined that since an enrollee’s request for appeal of
dissatisfaction or disagreement with adverse benefit determinations made or proposed may not be denied, the
listing of instances in which an appeal may be made is unnecessary. The rule was amended to remove the non-
exclusive list, Parts 1 through 8, of reasons for appeal in favor of the more expansive Ianguage contained in
Subparagraph {b) of Paragraph (2).
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Regulatery Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The rules are not anticipated to have an effect on smalt businesses.
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impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The rules are not anticipated o have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upen filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i){(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

These rules are being promulgated to bring the TennCare rules into compliance with federal regulations
regarding appeals and state fair hearings under Title XIX, following the vacatur of the federal court order known
as “Grier” which previously controlled the conduct of TennCare medical service appeals.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promuigation of such rule or establishing guidelines relevant thereto;

These rules are lawfully adopted by the Bureau of TennCare in accordance with T.C.A. §§ 4-5-202, 71-5-105,
71-5-109, 71-5-113, 42 C.F.R. Part 431 Subpart E and 42 C.F.R. Par{ 438 Subpart F.

(C) lIdentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, crganizations, corporations or governmental entities urge adoption or
rejection of this rule;

The persons and entities most directly affected by these Rules are TennCare enrollees, providers, and managed
care contractors. The governmental entity most directly affected by these Rules is the Bureau of TennCare,
Tennessee Department of Finance & Administration.

(D) lIdentification of any opinions of the attorney general and reporter or any judicial ruling that directly reiates to
the rule or the necessity to promulgate the rule;

| The Rules were approved by the Tennessee Attorney General. No additional opinion was-given or requested. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

[ The promulgation of these rules is not anticipated to affect State expenditures. |

(F) |dentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Donna K. Tidwel
Deputy General Counsel

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Donna K. Tidwell
Deputy General Counsel

{H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the ruie at a scheduled meeting of the committees; and

310 Great Circle Road
Nashville, TN 37243
(615) 507-6852
donna.tidwel@tn.gov
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() Any additional information relevant to the rule proposed for continuation that the committee requests.

GW10117096ab.dki(3)
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Department of State For Department of State Use Only
Division of Publications

312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower Seqguence Number: m - QB»—["{
Nashville, TN 37243 .

Phone: 615-741-2650 Rule ID(s): el 05
Email: publications.informatien@tn.qov File Date: ‘sﬁﬁéf%”ﬁ

Effective Date: EQ!Q&% Ef i

Rulemaking Hearing Rule(s) Filing Form
Rulemaking Hearing Rules are rules filed after and as a resulf of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-228, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninely (90) day period as provided in § 4-56-207. This section shall not apply to rufes that implement new fees or feg
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and fo subsequent rules that make permanent such emergency
rufes, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did not, during the preceding
two (2) fiscal ysars, collect fees in an amount sufficient to pay the cost of operating the board, commission or entity in accordance with § 4-29-
121(b).

Agency/Board/Commission: | Tennessee Department of Finance & Administration

Division: | Bureau of TennCare
Contact Person: | George Woods

Address: | 310 Great Circle Road
Zip: | 37243
Phone: | (615) 507-6446

Email: | george.woods@in.gov

Revision Type (check all that apply):
_X_ Amendments

_X_ New )

_X_ Repeal

Rule(s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rute Number/Rule Title per row)

Chapter Number | Chapter Title

1200-13-14 TennCare Standard

Rule Number Rule Title

1200-13-14-.01 Definitions

1200-13-14-.10 Exclusions

1200-13-14-.11 Appeal of Adverse Actions Affecting TennCare Services or Benefits
1200-13-14-.12 Other Appeals By TennCare Applicants and Enrollees

295




RULES
OF
TENNESSEE DEPARTMENT OF FINANCE AND ADMINISTRATION
BUREAU OF TENNCARE

CHAPTER 1200-13-14

TENNCARE STANDARD
TABLE OF CONTENTS
1200-13-14-.01  Definitions 1200-13-14-.09  Third Party Resources
1200-13-14-.02  Eligibility 1200-13-14-10  Exclusions
1200-13-14-.03  Enrollment, Reassignment, and 1200-13-14-11  AppealefAdverse-Actions Affacting
Disenrollment with Managed Care TennCare—Sendces—or—EBenedits Appeal of
Adverse Benefit Determinations
Contractors (MCCs) 1200-13-14-.12  Other Appeals by TennCare Applicants and
1200-13-14-.04  Covered Services Enrollees
1200-13-14-,05  Enrollee Cost Sharing 1200-13-14-13  Member Abuse or Overutilization of the
1200-13-14-.06  Managed Care Organizations TennCare Pharmacy Program
1200-13-14-.07  Managed Care Qrganization Payment 1200-13-14-14  Repealed

1260-13-14-.08  Providers

1200-13-14-01 DEFINITIONS,

(26)

%%%GH%E@%@S%&QH#@% Administrative -

Annotated-§§-4-5-304;-ef-sog-except-as-noted- athe:sw@se»uher»em %Gé%iewan emce#ee ie
%%WWW%%W%%@@%@%
an--impatisi-hearingofficer—or administrative judge—who renders an—inifial-order under
ieﬂﬂesse&%ée AHHG%&%@&@%—%MVﬁ% enﬁeﬂeem aﬁpeala——the—%a# -order—ungder

ADVERSE ACHOMN-ARFECTING TENNCARE SERVICES -OR-BENEFITS as-it relates-to
actons—under the Grior Revised Consent Dacrse BENEFIT DETERMINATION shall mean,
but is not limited to, a delay, denial, reduction, suspension or termination of TennCare
benefits;-as-wel-as-any-other-act or-gmissionot the TennCare Hrogram-which-impairsthe

quality timelness, or availlabilily of such benefits. See 42 CF R § 438.400.

CONTINUATION OR REINSTATEMENT of BENEFITS (COB} shall mean that the following

services-or-benefits-are-subject fo-continuation or reinstatement pursuani-te-an-appeal-of-an
adverse-dacision affecting a TennCare senvicalsior benefi{s) unless the sevices or benefiis
are-otherwise exempt-frorm-this requirement-as-deseribed-in-rile 1200-13-13- 41 the earoi-
les-appeals-within ten {10 éay&eﬁh&dat&eﬁth&ne&e&e@a@&e&@#p&e%&dai&eﬁhe
adverse-action—whichever-is-later the circumstances under which an enroilee may keep re-
ceiving, or_ in the case of reinstatement, get back and keep receiving, the benefit under ap-
peal until the appesl is resoived, See 42 CF R §8 431230 431231 and 438.420.

{a}—Forservices

13— These servicescuventlyor-in-the case of reinstatement-mestrecently-provided
foanenrclles. or

22— Thoseservices provided to—an—enroliee in—an-inpatlentpsychiatric-faciliby—or

residential-treatment faciliby where the discharge plan-has not beer-accepted by
the-enrolocorappropraia-sitep-down-serveges-ara-not available or
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TENNCARE STANDARD CHAPTER 1200-13-14

(Rule 1200-13-14-.01, continued)

(40)

F—TFhose—services providedto treal anenrolies’'s chropie—condition--goress—a
zontinusm-of-services when-thenexd acpropraie Jevel of coveres sarvices-isant
availableor

b T hDSO-SORdcOSPraseribed-by the enrcllee’s provider on-an-open-ended basis or
with-no-specifisending date where tha - MCL-has pet reissued priorauthorization;

oF

5— A different-level-of covered servicas—offerad-by-the-MCC and asceapted by the

enrcleeforthe sams-illness-or medical condition for which the dispuied-service
has-previcusly baen-provided.

iy For sigibiiiby terminations—coverags will be-continued or reinstated for an-—enrolise
surrently ensolied in TennCare-wha-has-received notice-oiterminationof elgibilby ard
who -aopeals—within ten {10} daysof the date of the notice-or-prior-to-the date-of
tormination-whicheverislater

DELAY shall mean—utis-netlimited-fo:

e——Any, any failure to provide timely receipt of TennCare services, and no specific waiting
period may be required before the enrollee can appeal;.

g@}—%%%@@%‘a@#e—@e—e#e%@e—&me@ggmﬁh%a@a@& ?ermgape SW%%—Q‘H@F

(64)

(76)

frret ; 4 ; —wRexpocted-opsat-af-a
me@ieai—eeﬂd%@a ié%-ag mw@&%&eﬁ—%n%p@m&e&su%%%me@a@mg—se&e@e

{e—Serlous-dysfunctionof any-bedily-organ-erpart.
—FEgriedicals enrollees only.-copaymenisare notreguires for emmergency serdces.

FINAL AGENCY ACTION shall mean the resolution of an appeal by the TennCare Bureau or
an initial decision on the merits of an appeal by an impartial administrative judge or hearing
officer when such initial decision is not modified or overturned by the TennCare Bureau. Final
agency action shall be treated as binding for purposes of these rules.

HARARTAL HEARING OFFICER shall mean an administrative judge or hearing officer who is

not an employee, agent or representative of the MCC and or who did not participate in, nor
was consulted about, any TennCare Bureau review prior to the Administrative State Fair

Hearing (SEH).
MCC (MANAGED CARE CONTRACTOR) shall mean:

{a) A Managed Care Organization, Pharmacy Benefits Manager and/or a Dental Benefits
Manager which has signed a TennCare Contractor Risk Agreement with the State and
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operates a provider network and provides covered health services to TennCare
enrollees; or

{b) A Pharmacy Benefits Manager, Behavioral Health Organization or Dental Benefits
Manager which subcontracts with a Managed Care Organization to provide services; or

{c) A State government agency (ie-—Deparment-ef-Children's Servicesand-Division—of
Intellectusl Disabilities Services} that contracts with TennCare for the provision of
services.

E3MERICALLY CONTRAINDICATED shall-mean—aTennGare-benefit-or-service whaich-it-is
necessany-le-withheld-in-orderto-safeguard the hesith or safely of the enmlise:

(118) READABLE shall mean ne-more-thana-sixth-grade-level-of-reading-proficiencyis neadadto
understand-peotices-or-cther-written communications,as-measured-by-the-Fogg-index—the
Elesch—index-the—Hesch-incaidtndex—or—other recognizedreadabiiity—nstrument—-The
preprinted-language-approved-by-the-US-District-Court-following-entry of the GrierRevised
Gonsent-Decree--and--distributed-to-MGECs—-as-templates is—deemed-readable—li—is—the
responsibility-of-the-entity--issuing-the-notice-te-ensure that text added to the template—is
deemed—readable—with—the —excepton—of -medisal—slinical--or-legal terminolagy easily
understood language and format. See 42 C.F.R. 8§ 438.10.

(122) RECONSIDERATION shall mean the mandatory process, triggered by an enrollee’s request
for a2 SFH, by which an MCC reviews and renders a decision regarding affirming or reversing
an-enrollee’s-appeal-of the MCC's adverse action Denefit determination affecting Tenniare
benefits. An MCC satlisfies the plan-level requirements of 42 C F.R. Part 438 Subpart £ when
the review includes all available, relevant clinical documentation (including documentation
which may not have been considerad in the original review): is performed by a physician other
than the original reviewing physician; and produces a fimely written finding. See June 5, 2017,
CMS letter from Jackie Glaze to Wendy Long, M.D.. M.P.H.

{124y REDUCTION, - SUSPENSION--OR-FERMINATION--shall-mean-the -acts or -omissions by
FennGare—or-others—acting—on—s—behalwhish—result-in—the-interrupton-of-a-ceurse-of
%anﬁ%%mwww—mmmwm—m@s%

medicallyhecessary:

H%&—RES@QLRGE&ﬁ@R ME@QAHQ—EH@JBL&INBMDUALS%MM%H%SM@M@& as

TDMHDD orits-desighse-a5- meetmg%heg#eﬂaﬁremw%elew

{a)-—Age from-birth-to-age eighteen {18),-and

{by—Currently—or-at-any—time—durmg—the past year—has had-—a--diagnosable—mental;
behavioral—or—emeotional-disorder-of sufficient-duration—ie -meet-diagnestic—crileria

specified-within-the DSM-N-TR-{and-subsequent revisions}-of the- American Psychiatric
Assoscigtion—with—the exception—of the DSM-N-TR {and subsequeni-revisicns-
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(128} SEVE
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codes,substance abuse—and—developmenialdisorders—unless-these disorders—co-
QCCUF Wit %ﬁ@%&gﬂ%&%ﬁ%%@%@n@—d&mb&%@%&%@s&@@s@r&e@
have-spisodicrecurrent or persislent-features howeverthe disorders may-varyin
tarms of severbyand -disabling effectsand

The diagnosable mentalbehavieral-orefm a-disordaridentifies above-hasresulted
W%@%W%W@QWM%#W%@%W@#M@%&M%M
functioning-infamilyschoolandcommunity activities-Functionabimpalrmentis defined
gs-difficuities that suhatantially intarfare.with-or limit a-child-or adolescent-in-achieving-or

maintaining-developmentiaily acpropriaie social-behavioral, cegritivecomminicative;
or-adapied-skills-and is-evidenced by a Global Assessment ol Functioning score-of fifly

{60 orlessin-accordance with-the BSM-N-TR (and subsegueniravisionss
RELY-ANDIGR RERSISTENTLY MENTALEY L1 (SPM shall mean-individualswhe

have-beenidentified by the Tennessee-Department of Mental Health-and Developmental
Disablites {TDMHDD) oriis-designeeas-meeting-the oriferia-in-(a)-belowThese personswill
pe-deniified-as belonging-inone of Clinically Related Groupslisted-in-{b}-below

(@) Criter

4 —Ageeightesn 8 and ever and

&%w%@w%sngqmm%%&@%we mental
- e durafion-fo-mee:-the diagnosiic
eﬁéer;a“seee;ieeé—w%—tbe——l;%m {ang- SHDS@Q-HEH‘I—F@—W&GHS}—@%‘—&}G

&——-Mag%%&%@%%%%a%lk»mwwmm%
. . . o batantialy intert reitemaior
life—activiies—Functiopal-wnpairmentisdefined asdifficulties-that-substantially
ifterfore-with-or-limit rolefunctioning-in-malor-ife-activities -including the basic
wmg—s%ie—é&g—ea%mg—@a%hmg &%&ﬂg%ms&m@%%a@%%ma%%m

veea&ena#eda{:aﬁeﬂaiwtexts -»Jh@g_&eﬁm&;ea%%sdes—aéu&s—whe weué&have
metfunctional-impairmentcriteria during the referenced year-without the-benefit
of treatmert-orothar shpport senices:

ipy—Definificns of Cliricalby Reiated Groups (CRGs)

41— Clinlcally Related Group -1.-Any--persen—eighieen (18)-yesrs-or-oidar-whose
functioning-is-or-n-thelast six- 183 months-has-been; severely impaired-and-the
duration-of-the-impalrment-tolals six {8} months or-lorgerinthe pastyear-This
sersonreqdires-constant-assisiance or supervision-with-daily living -actviies-and
displays-an-inability forelate to others-which-interferes-with-Bisther-ability to-work
and- hﬁ;he?ﬁﬁam#y—:eiaﬁensmps -and--tsuaiyresults—in-sociaiisolation-in-—ihe
communityChanges-in-the-envirenment are-siressiul-and-may-resultin-further
withdrawal-ar-dysfunctioninother areas. Subpoert-is-needed-to-insure the person’s
safeby and-strvivab
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(j O

Clinically—Fel atee—@mua—;LAﬁy—p@%eﬂ—@ghteen—@Sryea%e@ewhese

i ha
éﬁ?&@%@#@f—ﬁh&%@@%i@i&i%&%—{@} memtﬂ&erienge@%h&pas% vear-Ihis
ingividual-has-axtensive--preblems-with-perdforming—dailyrodtine activiiesand
ragi-ires-Treguent assistarce  Sihe has substantal-impairment o his/her abiliyio
iakepartin sociaigotivities-orrelationshins ~which-oftenresults-in-secialbsslation
Lm&&eemmnwywﬁh&perwwas%mw%%%d}ﬁmg%@%haﬁge
Assistance with-actvi reivalinthe community:
This person- hasﬁ%saﬁ%é}emglemg%wpieiask&bui with-assistanes-could-work
in-a-highity-suparvisad-sething.

3——@%@@8@—9@%&%&@—@#@%—%%%%%@“%&&%&@ @%deﬁmwhese

#eq—aeﬁi——gﬁe-e%ems—ge#s&%%g —é&%;@e%ae—ae@ﬁ%}es—&he—may—teqwﬁe—seme
supepsisien -although-s/he--can-survive-without-it—This—persen—has noticeable
W@%@e&%%@%&aﬁh&e@bﬁ&@%%p&b@eﬁ%@&paﬁm -a

sities inadeguaie sociglskills have a seripus negative-impast
on-the-person's-Hie-however-some-sosialrolesare-maintained- with-suppert—his
person-can-compiete tasks without prompling-and -help-and can-funcion-inihe
we#p#aeew&th—&s&stanee—eveﬁb&ug@%ﬁeexgenema maynbe S%Fessiuim"ﬁhemwés

£ STATE FAIR HEARING (SFH) shall mean an evidentiary hearing requested by or on behalf of

an enrolles to allow the enrollee to appeal an adverse benefil determination, which is

conducted in accordance with 42 CF.R. Part 431 Subpart £ and the Tennessee Uniform

Adminisirgtive Procedures Act, T.C A 88 4-5-301. et seq. An initial order under T.C A § 4-5-

314 shall be entered whan an evidentiary hearing is held before a hearing officer. if any party

appeals the initial order under T.C A, § 4-5-315_ the Commissioner may render 2 final order.

%MR@ELP@%%N—@R@U&{E@%&M&% gseue Ld@nélﬂee# bym m@a-asm@ﬁwam

asaa%mm« me@hanﬁmie;ﬁ ki

Hiness—Based on-the assessment sriteria; %here are- twa {2} Jzarge% p@@u@%@@@@&@&

e PREge a8 children and adolescenis who are under eighteen {18} vears of age with a

vatd  DSM-IW-TR {(and subseguent revisions) diagnosis excluding subsiance -use
disorders,-developmental-diserders-or-Y-codes.-Hhase-shildrenare surrently saveraly

impalred-as-evidenced by a-Global-Assessment of Functioning score ot 50 orless:
B TRE-3-Ab-Risk-of-being-SED-

——These-arechildren-and-adolescents who are- under eighieen- {18} vears-of age-without a

valid--BeM-N-1-R--fand—subseguontrovisions—diagnosis—exsludingsubstance -dse
%MMW%%%MW -be

%es&g&ﬁe#eﬂ haa,ce psyehesee@aHssges %ha% can s@%e%ai%e«taee %hepikat sk gf
hecommng SED.

34 ToHS or DHE (TENNESSEE DEPARTMENT DF HUMAN BERMICESY chall maan the Siata
agenoy-undercontract with-the Bursawof Tennlare-lo-gelermine-eligibiity for-indwidusis
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appling—for TennCareMedicaid-or TennCars-Standard;-exseptforthose determined-fo-be
eligibiefor 8Si-benefits by the Soclal-Security-Administration— DS is—not-responsible-for

making-decisions-about the presence-ofagualiffing medical condiionfor those applying-as
medically sligible persons-under TennSare Standard-

(137) TENNCARE APPEAL FORM shall mean the TennCare form({s) which are completed by an
enrollee or by a person authorized by the enrollee to do so, when an enrollee appeals an
adverse astion affecting TennCare-servess benefit determinalion.

B0 TIME-SEMSITIVE - CARE shall mean care-which-requires-a prompt-medical-respenseialight

oithe-beneficlanys condition and the-urgency ofherneed as defined-by-aprudentiay parson;
provided -however that a-case may be treated as non-time-sensitive-upon-writien certification

of the beneficiary's treating physician.
1200-13-14-10 EXCLUSIONS.

(1) General exclusions. The following items and services shall not be considered covered
services by TennCare:

(b} Provision of services to persons who are not enrolled in TennCare, either on the date
the services are delivered or retroactively to the date the services are delivered—except

for-timtedspecial-appeal provisions pertaining-to-ohildren—who—are—placed-in—Youth
Deveiopment Centers as defined-in-the-Grier Revised Consent-Decree, Section C45.1

1200-13-14-11 —APPEAL OF ADVER!
BENEFITS APPEAL OF ADVERSE BENEFIT DETERMINATIONS.

(1)  Notice Reguirements.
{a) When Writen Notice is Required.
1. A written notice shall be given to an enrollee by histher MCC of any adverse

acton—taken benefit determination by -the MCC to deny,-reduse—suspend —or

2fpritten - noticeshall-be-givento an-enrcliee whenever hisfher MCC has reasch

to-expactthat covered-medical-assisiance for the-eprollecwill be gelayed bevend
the-time-lines prescribed by the TennCare-contractor the terms and-cenditionsof

theTennCare-waiver—-Actions-which-can-reasenably-be-anticipatediodelay-—or
disruptaccess-to-mmedical assistanceinclude:

{i——Change-of primary-care-provider

{ity——Phgrmacy-eckin®

G- — Desisions-affecting-the designation of a-person-as-severaly and persistently
mentally ilH-(SPMb or severely-emetionally disturbed {SED)

e Tamninationofo providerscontract-by-either party to the contract o
fu—inabilivcto provide anadegquate provider netwerc

3. A written notice shall be given to an enrollee of any MCC-initiated reduction,
termination or suspension of inpatient hospital care.
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4.

A written notice shall be given fo an enrollee of any provider-initiated reduction,
termination or suspension of.,

ti-———Any-behavioral-heaith—service for a-seversly-and-persistenty-mentaly-il
(SR pduit enroles or saverey-smebionally disturbed (SED) ehiid;
i Any insatisnt-peyehiatric 24-hour orresidential service;
fi——Any-senvice being-provided-ig
scontinuum-of-sepdceswhenthe next- aap%a;am—a%e Lesate{—ef—medwz—ai—same%
notmmediately avallableror

ot Home health-services:

—— The-snrollee’s MCC shall-be prompily holifled ol s provider s proposalio-reducs;

forminste—or-susnend—one—of the 3bove services and-of {he recommended
discharge plan—fany fo-insurs compliance-with-this rule.

Appropriate notice shall be given to an enrollee by the State or MCC when a
claim for service or reimbursement is denied because an enrollee has exceeded
a benefit limit. Such notice shall not be subject to the requirements of rule 1200-
13-14-.11(1)(c)1. During the applicable time period for each benefit limit, such
notice shall anly be provided the first time a claim s denied because an enrollee
has exceeded a benefit imit. The State or MCC will not be required to provide
any notice when an enroliee is approaching or reaches a henefit limit.

Appropriate notice shall be given to an enrollee by a provider when an enrollee
exceeds a non-pharmacy benefit limit in the following circumstances:

{i) The provider denies the request for a non-pharmacy service because an
enrollee has exceeded the applicable benefit limit; or

{iy  The provider informs an enrollee that the non-pharmacy service will not be
covered by TennCare hecause hefshe has exceeded the applicable benefit
limit and the enrollee chooses not to receive the service.

During the applicable time period for each non-pharmacy benefit limit, providers
shall only be required to issue this notice the first time an enrollee does not
receive a non-pharmacy service from the provider because he/she has exceeded
the applicable benefit limit. Such notice shall not be subject to the requirements
of rule 1200-13-14-.11(1)(c)1. Providers will not be required to issue any notice
when an enrollee is approaching or reaches a non-pharmacy benefit limit.

(b)  Timing of Written Notice.

1.

Written notice of MCC-initiated reduction, termination or suspension of medical
assistance must be provided to an enrollee within the time frames required by 42
C.F.R. §8§ 431.210 - 431.214 (usually ten (10) days in advance). However, in
instances of MCC-initiated reduction, termination or suspension of inpatient
hospital treatment, the notice mustmay be provided to an enrollee at-leasttwo
business—days—in—advangs the same day of the proposed action. Where
applicable and not in conflict with this rule, the exceptions set out at 42 C.F.R. §§
431.211 - 431.214 permit or require reduction of the time frames within which
advance nofice must be provided.
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2.

An MCC must notify an enrollee of its decision in response to a request by or on
behalf of an enrollee for-medical-orrelated servigeswithinfoureen-t14)-days—of
the—reguest-for-prior-suthorization—or-as-expediticusly as-the enrcliee’s health
condition—reguiresif the request for prior-authorization s denied, - the MCC -shall
W%ﬁ%%eﬁﬂ%&i@%he enrollee prior authorization for medical or related
services as sefowt in 42 C.F R . §438210/d).

Written notice of delay of covered medical assistance must be provided to an
enrollee immediately upon an MCC’s receipt of information leading it to expect
that such defay will occur.

\Where reguirad-by- pa#ags&p#@%a}zi—ef—%ms—%—wwmten notice of provider-
initiated reduction, termination or suspensmn of services must be provided to an

enrollee—atieast bwo {2} business-days-in-advance-of-the proposed-actonin
compliance with 42 CF R §§ 431,211, 431213 and 431,214

Written notice is deemed to be provided to an enrollee upen deposit with the US
Postal Service or other commercial mail carrier, or upon hand-delivery to an
enrollee or his/her representative.

{c) Notice Contents.

1.

Whenever this rule requires that a TennCare enrollee receive written notice of an
adverse--action—aHecting—rmedicalassistance-- benefit delermination, the notice
must-sentainthe following-slementswritlen-in-consise,-readable-terms-be read-
able and must comply with the reguirements of 42 CF R, 8§ 431210 and
438 404

%%weané@me%@eﬂ@%@%e—se%es-a@ss&&an@—&e—@e&&y@#ﬁe
cri ; 3 = such-infermation

e applicable and has bean provided (o e MOG.

(b A-statement of reasons for the proposed action The statement ef-reasens

shall-include-the specific facts.-personsi-to-the enrclice —whicsh-support-the
procesad-action—and sowrcas from—which-such -facis are derved it the

ppeaefseeé—aeue—ﬂ—t-ams—eﬁ—a—ée%emﬁa%em—ef med&eain@eaess;tgpgauem

o ‘ ;

4P ldentify specifically those medical records upon-which those clinicians
refied it reaching the decision; and

5 Specify-what-partis)obthe oriterafor medical nescessity or coverage
- Inslude-a-statement of reasens-for the weight given-to-thetraating
provider—Such criteria-may-be satisfied by:

Aebelgls-the - UM-approval orieria for the requesied service:
and
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B——inclodes references-to-the evidence-er—whish-the poliey
is-based-ang

i—Explaininghowthe enrclice-can-oblain-a-copy-of the—poliey:
and

i Explaining-why the service was denied-in-tight-ofthe enrollee’s
individual-circumstances—{ha,—how—the treating shysician's

recommendation—daviated —significanthy—from —the MEC's
avigance-basedoriters

{i—Referenceto-the legal-or polley basisfor-a preposed adverse--aston;
including -a-plain—and concise siatement of —and-olficialeiationto—the
applicable faw, federal walver provision—orTennCars contract provision
relied-upon:

(hy—Tothe-extent that the nitial nolice of adverse setionisissued prorto-the
membersfiling-a-meadical appeal-inform the enroliee about the epporidhity
to-gontest-the decisionJncluding the right-te-an-expediad appeatin-the
case-of time-sensitive care-and-therightto continvation-or reinstatement of
benefils pending-appeal—whenapplicable.

) the enrollee-hasan-ongoing-ilness-or conditionrequiring medical-care

ahdthe MOGC or-its network provider is-under a-duly to provide-a-discharge

plan-or otherwise arrange for the confipuationoireatment following the

proposed-adverse action;-the-notice mustinclude areadable-explanation-of

the discharge-plan-ifanyand-a descdption of-the spesific-arrangemenis in
placetoprovide forthe errolies’'s conlinuing care.

2. Remedying of Notice. If a notice of adverse-action benefit determination provided
to an enroliee does not meet the notice content requirements of rule 1200-13-14-
A1(1){c)t., TennCare wili-pot-auiomaticallyresolvethe sppealinfaver-of the
enrolice—TennGare-or the MCC may cure any such deficiencies by providing one
corrected notice to enrollees gpdorto-issuanceof the noticeof hearing. If a
corrected notice is provided to an enrollee, the reviewing authority shall consider
only the factual reasons and legal authorities cited in the corrected notice, except
that additional evidence beneficial to the enrollee may be considered on appeal.

3 ¥ 3 determinationthat g nolice of adverse action-fails-to-satisfy notice content
m&em%ewe%%b%% 1 %1%{@}@%&}&@&%%@&9% notice

%iasa the--service—atissue—is—non-coversed--of- med%aééy—een@am\q%a%e&
TeanCare will automatically resolve the-appeabin-faverof-the-enrolice-subjest-to
the MCC’'s right o take-subseguent adverse-actionfollowing the-issuanceof 3
new notice-of-acHon:

(h—Soeciar Provisions Perdaining to Pharmacy Notice.

——if-an-enroliee-does not recelve medication-of-the-fype-and ameunt prescribed-because
thE—phawtmaeywsew—iee-s—-ape—ﬂet—ee#epeé—éy—iennéa%&----mmanm&ee—ahaﬁﬁteee%
appropriate-—notice--as-desecribed below—Such--naticeshall-not-be-subject to-the
ragiirements of rile 12001314 20 LB a

e When g request for priorauthorization fer-aprescripton-has-already beendenied:
Eharmacistswill verify-TennGCare—coverage for all prescriglionsoresented-by
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TennCare enrollees {f the PBM-denies-coverage-bacauseapriorauthorization
regdest has-aiready beendenisd tha enrolies will receive notice aesdescriced-ip
mle 420043412 Mo additienalnotice —will Se-—pravised--iothe
enrclies:

Z——-hen a reguest for prior avihorization has not been oblained for-a-preseription:

Pharmacisis—will verly Tennbare-coverage for oll-preccripions—pracented by

TennGare—errcless—if the oharmacist denies coverage-becsuse a recusst-for
prior-suthorzation has rot been obiained he-foliowing willapehs

{4 The pharmacists will attempt o contast the prascribing physician to ssek
orior-authorization-from-the PBM or make a change-in-the-preserpion—if
the pharmacisi remains-unablo—totesolre{the enrolles’s reguest for the
preseription:

i The pharmasist—will—dispense e 72-hour—interm—supsiy—oi—the
madication—in—an—emergency situation i such-supply would--net
e%eeeaﬁasp%eab@ghapmaeybeﬂeféﬁmﬁ&ﬁnemeﬁgeﬁey—gmm

W%HW%W%&WGJM%WMW%
only-be dispensed by-the pharrmascist-once perpresoriplion—1the
pharmasist- dete%mmes—that—a&eme%ge#ey—a%&a%en—d@es—n@t—em{—
the oharmacistwillnot dispense-the 72-hour iaterim supply-and shall
actprovide-a-written -netice-to-the-enrollee for this determination.
Enrollees may not appeal the denial by the pharmacist of a seventy-
o {72y hourinterim-supply of a prescriptien

4~ The-pharmaoistwill provide the snrolles with-a nofice that advises-the
enrolles—how—pror—authorization—may—be-—reguested- for the
prascription:

{iy—f-the prescribing-physician-sesks prior-authorizaten-for-the—pressHphon;
J‘Eﬁe—P—BM—\Nﬁi ;esg@nd te%{mﬁmmmg%&p%—ﬁe&wm

provide-notice-{o- t%@m@%@e—#@m%mg—hm#%ﬁ—%—@%eﬁ@%—ﬁ%

BEM-denes this request-the PBAM will provide the enrolles with apprepriate
notice—informing—himfher —of - the right -{e—appeat—the deniaslband o

continuation-or renstaterment o benelits—when-applicable-

{e#ese#bm—g phys&em%h&@%&\ﬂr wwr aéws&me%%eﬁee—thaﬁhe&he st
attempt-to-contact the prescribing physician-and allow -twenly-fewr—{24

hourstotapse from the denial-of coverage forthe prasoriphon:

{iv)-—If-an—enrclles-sesks —prorauthorzation-afier-attempting -6 sentact the
prescribing physician- ané ha«s =i @wed%e%%%%i@%a@se&me
the-denialof coverage &pres the | vilireview this reguest
A-—dacision w%#b&made—w&t%@#eﬁiydeur gzzsg bew:s -sb-recaipt-of-a
complete prior-authorization-reguest-but-no-more-than-three 33 business
days-after-receipt-of the-enrolles’s call-seeking prorauingrization.-f-ihe
reguestisresoved as—zs-resuit-of ine-prescribing physican making &
therapy-change-the-PBM willprovide notice fo-the enroliesinforming
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kimtherof-thisresolution—the PEBM danlesthis reguest the PEM wilt
provige-the esrclise-wih-appropriate-peliceinforming-hirmlher of the-rght
to-sppeai-the denlatand-to-continue-arrainstate-benelits, wher goplicable.

33— When the requesied drug-is—not-a categoryorclass of drugs covered—by
TennCare—Pharnasisis—aill—anfy--TennbCare—soverage—for allprosceripiions
prasented-by TennCare-enrolices Hhe PBM deniescoverage because-the drug
isnot-a-category or classof drugs covered-by TennGarethe 2BM-will provide
appropriate-notice-ta-the-enroles—informing hirnfher of-the right-fo-appeal-the
denial

4 When-the-enrollee—has beepnlockad-inlo-one pharmaey —as—deserbed—intule
120613144 3-and-the enrolies sesksto-flla preseription at ancther sharmasy:

Hharmagistswil verfy TennCare coverage-forail-prescrgiions-presented by
TennGare enrodess. 1 the PBM denies coverage because the pharmasy is not

the-enroliee's-lock-in" pharmacy-the PBM-will srovide sppropratenoticeto-the
anrolieeinforming him/erof the right to-appeal-the denial:

Was- pa&d« up%a&ng%e@w%%&a&eﬂ_emhe—eﬂreﬁee%eeeweé—an
shernative prescription-ordered by bisiher orescribing physican-TernCare
will provide appropriste notice tothe errolles—informing tham.-that-the
request-has-already-beenresolved:

Gy the claim-or request for prior authorization-had siready-been-denied;
I%Pﬂ@ﬁ?@%@—d@%&%ﬁ&—ﬁ%%—f@%&@h—é%&%ﬁémm

enrclleesof histher noticeand appeal-righis—estabished by this-rule-including-the
snroliea’s - recourse—when—piled—by—asrovider for TennCare coversd Senices:
Ldditionally —uporn—enroiimentin—an MCC ihe MCC shallgive the enrcllee a -plan
language explanation ol appeatrights.

%}—9@@%&5&9%—&9@%%&%%@%@%@8@6%%@—%—%@%%@%5%@
Dacrea shall be deemed fo satisfy the notice requirements specified-by-this rule-

tor—Volation-of- Notice Reguirements-and Gorrective- Action:

o No-adverse action affscling TennCare services shall be effective unless the

nctice requirements of the federa: regulations {42 C.F.R. 55 431210 - 214)-as
anhanced -gr-otherwise-modificd—hersin—hove—baorn—complaed—with—TennCare

shau%%-wémhe@;-epwmét%%ﬁeps-ae%mg-eﬁ%%eha@mwm&dfaﬁyleﬁ%e
sandcss-n-vickation of this requirement.
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22— Whenever it comes- t&%@e-a%te%arref—éhe—@&—e%—e@am@aﬁ&e#aﬂ—m@ thata
TernCare——covered serdoe will be or has hoen delaved. denied—reduced;
susbendedorierminated-nviglationcl any-ol the-Aetice reguirements of this ruse:

t——Prior-to-an-appeal-or-in-the-early stagesof an-appeal fi.ebefora-issuance
of a-fimely notice-of hearng) TennCare-er-theMCCmay streany-shHch
deficiencles-by oroviding one corected notice to-a TennCare penefician—H

the heneficiary has notvel filad an-appeslthe time limit permitted-for the
eene@ew&%apepse%m_be#waﬂedm%@nﬁs&mweﬁe%eeﬁe@ed

F

(i——tn-the later stages of an appeal (e afler-isspance of o-timely nolice of
hearpgh—rernSareorthe MCC-willimmediately srovide that sendceinthe

ghantiband for the duration prescribsd—subjest-lo-Tepnlare's or the
MOC s right-to-reduce or-ferminate-the-service in accordance with the

procedures-reguired-by-thisrole:

32— ip-the event that the enrolize- %aeks a-wg@s&meﬂ—fer—the—eeve;eﬁe%@aﬁe
se:wee wiieh-has b - - &

B The-enrolieewill-be immediately afforded access,—at-the eariest-time

practicable {o-a qualified grovider to determine-whather-the servce should
be prescribed:

{i—The provider will be informed that the -sendce witl be authorized if
prescribed-and-found-te-be-meadicaliy-necessaryand

Hi—Ertifiementio-the service will not be-contrelied—bythe MCC s ytilization
ravigw-process:

4—inthe eventthatthe noticeviclation-has-essurred with-regard-to-adelay of aceess
to-a-physisian-to-sesure-the recuested medical assistance, such access shaill be

provided as-scon-as practicable— The-enrofies shait be entitled-io-gortinueto
receive-such-sepsice untibsuch-ime-as-the- MGG -takes-those-actions reguired by

federal regulations-and-thisrule-as—oa preraguisite to-takingany adverse-action
affecting TennCare sarvices:
(2) Appeal Rights of Enrollees. Enrollees have the following rights:

(a) To appeal adverse actions affecting TennCare-sepases benefif determinations.

(p)  An enrollee’s request for appeal, including oral or written expressions by the enrollee, or
on his behalf, of dissatisfaction or disagreement with adverse actions benefit
determinations that have been taken-made or are proposed to be tzken-made, may not

be denied including-instancesin-which:

T he-enroileelacks anorder or preserplion-from-a-provider suppeorting the-appeal;
srovided-howeverihat the Sigle may create an-administrative grievance or other

irformal-process-to-address-appeals-by enrollees-without an-order or orescription;

22— TennCare-oran-MCC has agreed-{o cover a preserbed-service in-anamountthat
is-less than the-ameount-or-durationsought- by the enrclies:

3—TFennGCare oran-MOC-has-agresd-to-provide a-coverad sarvice that s different
from-that-scught- by the enroliee;
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()

(d)

{e)

4 An enrcliee secks-te-centest-o-deloy-ordemniabof careresulling from-the MCC's
fallureor refusal to make o nesded service avalable cuetothe inadeguacy-of

e MOC s nrovider nebwori;

5——An-enrolles seeks to contest a denial- of his right under the TennCare-waiver io
chocse-his-own-prmary-care provider (PCRY from ameng-a-panehoffered bythe
MCC,or seeks-to-contest-a-dolay-ordenial ol sare resuiting from-the-invaiuntary
assighmeniofa RCE:

B——An-enrclieesecks-io-contest-denialof TennCare coverage for servicesalready

T——An-enrolies seaks-lo-contesta-decisiongrantingorwithholding designation-as
savereland persistently mentaily #-LSPME or seversiy-emotionallydisturbed
{SED Y and

8——An-enroliee seeks to change health plans after the ipitial -forty-five (45)-days
pursuant o 12001314 03(21{512.

To have the appeal rights that are prescribed by 42 C.F.R. Part 431, Subpart E and
Tennessee Code Annotated §§ 4-5-301, et seq.

To be aillowed thirty {30} sixiy {80} days from receipt of written notice or, if no notice is
provided, from the time the enrcllee becomes aware of an adverse astien benefit
determination, to appeal any adverse action—affecting-TennCaresensices benefi
determination.

To appeal in person, by telephone, or in writing. Reasonable accommodations shalt be
made for any person with disabilities who requires assistance with his/her appeal, such
as an appeal by TDD services or other communication device for people with
disabilities. Written requests for appeals made at county TDHS offices shall be
stamped and immediately forwarded fo the TennCare Bureau for processing and entry
in the central registry.

r—To file-an-appeat-through a-tol-free-phone-number-on-a-twenty-fodr 243 hoursa-day;

seve&ﬁ\ﬁ?} Gays aweek @ass—%ese@a%en—eﬁappea;&%{%@eef—regm%%ss—h%
w ¢

For ongoing services, have the right to continuation or reinstatement of services,
pursuant to 42 C.F.R. §§ 431.230 and 431.231 as modified by this rule, pending resociu-
tion of the appeal when the enroltee submits a timely appeal and timely request for
COBsuch-sendces. When an enrollee is so entitled to continuation or reinstatement of
services, this right may not be denied for any reason, including:

1.  An MCC's failure to inform an enrcllee of the availability of such continued
services;

2. An MCC’s failure to reimburse providers for delivering services pending appeal;
or

3. An MCC'’s failure to provide such services when timely requested-
To an impartial appeals process. But for initial reconsideration by an MCC as permitted

by this rule, no person who is an employee, agent or representative of an MCC may
participate in deciding the ouicome of a TesnGareappeaiSFH. No state official whe
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was directly involved in the initial defermination of the action in question may participate
in deciding the outcome of an enrcllee’s appeal who-was directly-involved-inShe-initial
determinationof the actioninguestion.

(3) Special Provisions Relating to Appeals.

@

(b)

(d)

Individualized Decisions Required. Neither the TennCare program nor its MCCs may
employ utilization control guidelines or other quantitative coverage limits, whether
explicit or de facto, unless supported by an individualized determination of medicat
necessity based upon the needs of each TennCare enrollee and his or her medical
history.

Medical Becisions-to-be-Supported by Substantial and Material Evidence. Throughout
all-stages of anappesl-of an-adverse action-affecting TennCare services,-desisions

shall-be based upon-—subsiantial and material-evidepsa—In—cases—invelding slinical
dgments—this-reguirementmeans-that

%—-—Aapea#dee@sseprmas% be &%pp@rted éay meé{@%aﬂde%&aﬂdrmhe;&ti@&ﬁaﬂd

based on an evaéuation of per’fmeﬂt medzcai ewdence TennCare and the MCCs
shall elicit from enrollees and their treating providers all pertinent medical records
that support an appeal; and

2.  Medical opinions shall be evaluated—in—accordance —with—the Grier Revised
Gonsent-Decree-and pursuant to TennCare Medical Necessity rule 1200-13-186.
Reliance upon insurance industry guidelines or utilization control criteria of
general application, without consideration of the individual enrcllee’s medical
history, does not satisfy this requirement and cannot be relied upon to support an
adverse benefit determination-actioh-atfesting-TennCare servsices.

Record on Review. When TennCare receives an appeal from an enrollee regarding an
adverse action—affecting TennCare services henefil determinatign, TennCare is
responsible for obtaining from the MCC any and all records or documents pertaining to
the MCC’s decision to take the contested action. TennCare shall correct any violation of
this rule that is evident from a review of those records.

Valid Factual Disputes. When TennCare receives an appeal from an enrollee,
TennCare will dismiss this appeal unless the enrcllee has established a valid factual
dispufe relating to an adverse action-atesting TemCare-services penefil determination.

1. Processing of Appeals. TennCare shall screen all appeals submitted by
TennCare enrolless to determine if the enrollees have presented a valid factual
dispute. If TennCare determines that an enrollee failed to present a valid factual
dispute, TennCare will immediately provide the enrolles with a notice, informing
him/her that the enroliee must provide additional information as identified in the
notice. If the enrollee does not provide this information, the appeal shall be
dismissed without the opportunity for a state fair hearing within ten (10} days of
the date of the notice. If the enrollee adequately responds to this notice,
TennCare shall inform the enrollee that the appeal will proceed to a hearing. f the
enrollee responds but fails to provide adequate information, TennCare will

~ provide a notice to the enroilee, informing him/her that the appeal is dismissed
without the opportunity for a siate fair hearing. If the enrollee does not respond,
the appeal will he dismissed without the opportunity for a state fair hearing,
without further notice to the enrollee.
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2. Information Required to Establish Valid Factual Disputes. In order to establish a
valid factual dispute, TennCare enrollees must provide the following information:
Enrollee’'s name; member SSN or TennCare 1D#; address and phone;
identification of the service or item that is the subject of the adverse actien bensfit
determination; and the reason for the appeal, including any factual error the
enrollee believes TennCare or the MCC has made. For reimbursement and billing
appeals, enrollees must also provide the date the service was provided, the
name of the provider, copies of receipts which prove that the enrollee paid for the
services or copies of a bill for the services, whichever is applicable.

Appeals When Enrollees Lack a Prescription. # YWhen a TennCare enrollee apbeaisss
advarsa-action-and TennCare determines that the basis of the appealisthat allempis
o ledge an appeal for g benefit for which the enrollee lacks a prescription, TennCare
may require the enrcllee to exhaust the following administrative process before an
appeal can proceed:

1. TennCare will provide appropriate notice to the enrollee informing him/her that
hefshe will be required to complete an administrative process.  Such
administrative process requires the enrollee to contact the MCC to make an
appointment with a provider to evaluate the request for the service. The MCC
shall be required to make such appointment for the enrollee within a 3-week
period or forty-eight (48) hours for urgent care from the date the enrollee contacts
the MCC. Appeal timeframes will be tolled during this administrative process.

2. in order for this appeal to continue, the enrollee shall be required to contact
TennCare after attending the appaintment with a physician and demonstrate that
he/she remains without a prescription for the service. If the enrollee fails to
contact TennCare within sixty (60) days from the date of the notice described in
subparagraph (e)4., TennCare will dismiss the appeal without providing an
opportunity for a hearing for the enrollee.

Appeals When No Adverse Actionis Taken Benefit Determination Has Been Made.
Enrollees shall not possess the right to appeal when no adverse actian-has-bean-taken
related to TennCare services benefit determination has peen made. If enrollees request
a hearing whenno-adverse action-has been-taken |n this circumstance, their request
shall be denied by the TennCare Bureau without the opportunity for a hearing. Such
circumstances include but are not limited to when enrollees appeal and no efaim
request for services had previously been denied.

Hearing Rights of Enrollees.

(@)

(b)

TennCare shalt inform enrollees o iheir that they-have-the right-to-an-in-persen-hearng,
a telephone-hearing staie fair hearing rights-or other-hearing accommoedation-as-may
bereguiredfor enrollees-with disabilities;

Enrollees shall be entitled to a hearing before an-impartiat 2 hearing officer that affords
gach enrollee the right to:

1. Representation at the hearing by anyone of his/her choice, including a lawyer;

2. Review information and facts relied on for the decisions by the MCC and the
TennCare Bureau before the hearing;

3 Cross-examine adverse witnesses;
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(d)

(e)

4, Present evidence, including the right to compel attendance of witnesses at
hearings;

5. Review and present information from hisfher medical records;

8. Present evidence at the hearing challenging the adverse decision by his/her
MCC;

7. Ask for an independent medical opinion, at no expense to the enroliee;

8. Continue or reinstate ongoing services pending a hearing decision, as specified in
this rule;

8. A written decision setting out the impartial hearing officer's rulings on findings of
fact and conclusions of law; and

10. Resolution, including a hearing-with-an-Aid pefore a hearing officer if the case
has not been previously resolved in favor of the enrolies, withinnirely {80 -davs
for standard appeals—or-thirkene 34 —days—{orforbyr five {461} days—when
adgitional-liime-isreguireg-to-obiain an enrclies’'s medical recordsi-for expedited
abpeals—from-the date of receist of the-appeal pursuant o 42 CF.R. § 431.244,

TennCare shall not impair the ability of an enrollee to appeal an adverse hearing
decision by requiring that the enrollee bear the expense of purchasing a hearing
transcript when such purchase would be a financial hardship for the enrollee.

Parties to an Appeal. Under this rule, the parties to an-administrative a state fair hearing
are limited to the enrclles and TennCare, these-permitted by federal regulations as
modified by CMS letter dated June 5, 2017. The purpose of the hearing is to focus on
the enrcllee’'s medical needs. MGG& -Brg- ﬂ@t_pep%%teé—ée—;meﬁveﬂe—e{—game@a%e—as
parties—in—an—enrolleg’s—-he
wﬁmﬁ@ﬂ—h@&#%%%@%ﬁ@ﬁ%ﬁ%p@@@n-—b@@@%@p&ﬁ%%%@&m
%y#nie;ma#%se&%@m—p#@s&@i—--@hemawew%%%mf%hm%m
impartial-headng officer

Consistent with the Code of Judicial Conduct, impartial hearing officers shall assist pro
se enrollees in developing the factual record and shall have authority to order second
medical opinions at no expense to the enrollee.

Review of Hearing Decisions.

1. Imsartial-hearing officers. mm#&emﬂ%mmwm
hearing-officers—shall provide -enrcllesswithcogles-of-such-Orders. Hearing
officers shall promptly issue an Order of their decision. Any Order delivered orally
from the bench in an expedited hearing bv 8 hearing officer shall be effective
immedialely as to the provision or denial of benefifs. In accordance with 42
C.F.R Part 431 Subpart E and 42 C.F.R. Part 438 Suboart F, the hearing officer
shall enter g written order as soon as practicable and shall provide the parties
with copies of such Orders. The time for appeaiing any oral Order shall not begin
to run until entry of the written Order,

2. The TennCare Bureau shall have the opportunity to review all decisions of
wmpartial hearing officers, in accordance with T.C A 88 4-5-314 and 4-5-315, to
determine whether such decisions are contrary to applicable law, regulations or
policy interpretations, which shall include but not be fimited to decisions regarding
the defined package of covered henefits, determinaticns of medical necessity
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and decisions based on the application of-the GrerRevised Consent-Decreathis
chapter and 42 CF.R. Part 431 Subpart Eand 42 CF.R. Part 438 Subpart F.

{— TennCare shall attempiio complete such-reviewwithin-five (8)-days-of-tha

iseuanee-othe decision o the impartisHhearngofficer

(i)

(iv)

(v)

(vi)

¥ TenaCare-is-unable-to fake-final-agensy-astion-within-five-{5)-days-gf-the
awe%%%m%&%%%&%@%&&h%
—However the State shall

not-be- g}:emzal-tedx from-- tak«mg finak- %y—a«s%e&-as—e;esed;tg%s@—as
possible—and—mav—inmedistely implement such—finalagencyaction—io
reduce susgend —or-ierminate -a-servos for-whick corrective-action -had
been-provided-

If TennCare modifies or overturns the decision of the impariial hearing
officer, TennCare shall issue a written decision that will be provided to the
enrollee and the #rpaddial hearing officer. TennCare's decision shall
constitute final agency action.

If TennCare does not modify or overturn the decision of the impartial
hearing officer, the impadial hearing officer's decision shall constitute final
agency action without additional notice to the enrollee.

Review of final agency action shall be available to enroliees pursuant to the
Tennessee Adminisirative Procedures Act, Tennessee Code Annotated §§
45301 etseg T.C A §4-5-322,

Ar-impartial A hearing officer's decision in an enrollee’s appeal shall not be
deemed precedent for future appeals.

{g) Continuation or Reinstatement of TennCare Services.

1.

Except as As permitted under 42 C.F.R. §§ 4331213434244 and 43422039
modified-by-this—rule; 431,230, 431.231 and 438.420, If required or if the enrollee
reguests, TennCare services shall continue or be reinstated until the earlier of
dismissal of the appeal through the valid factual dispute process, enrolleg’'s with-

drawal of the appeal, or an initial hearing decision-if-the enrcliee appeals-and

reguasts: adverse to the enrpllee,

i Continustionof sendices within two{21-cusiness days of the receipt-of

(i

MG C-initiated-notice--of -acton-to-temminate.-suspend-or-reduce-ongaing
inpatienthospitaltreatmentor

Continuation--of-serviees -within-twe -{23-business-days—ofthe-receipt-of
provider-initiated -notice-of-aohon—to-terminale —suspend -or-reduce any
behavicral health service for-a-seversly-and-persistently-mentaly - (SRM
aduit-enrclios-or-seversly-emotionally-disturbec (SED)-child,—any-inpatient
paychiaine o residential service, any service being provided o treat 8
patient’s-chronic-condition-across-a-continuum-of services when-the next
approprate-evel-ob-medical-sevise His-ret-mmedistelavaliableor-home
heaglthservicas or

Hi-—Ceontinuation-orrainstatement-of senvices-withinter{10daysof MCC-

initiated notice of adverse benefit determinationto terminate, suspend-or
reguce-olher ongoing services o priorte-the-date-of actien-
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Z——inthe cass of a-fimely reguast for-coptinuation-orreinstatement of-the TennCare
servicesdescrbed-in-paragraph-Hiigyi{ih above the enrcliee shall-beafforded
265088 t@—a—ws;i%%en—seeend—mewc—ai—e%en—#em— &—egaa medmpr@wae&%ha
patticipates-in-tre MCC s nelwor i thera ha a3 3 aak
@%%%_tm%m%mm%% ei theuwm%eﬂ—seeeﬂé
medical-opnion—Services shall conlinue or be reinstaled--thereafter pending

apoeabonly ifand to the extent preseribad-bythe second provider

3. in the case of a timely request for continuation or reinstatement of the TennCare
services described in paragraph (4i(g)1 above herein, the services shall continue
or be reinstated pendingappeal only if and to the extent prescribed by the
enrollee’s treating clinician.

4 Serdces-shall-net-continue—bul-may-be-immediately reduced—terminatad—-er
suspended i the services ace determined -medisaily —sentraindicated in

accordance with-the provisions-of poragraph {8 belows

&M‘WWEQese;aﬁae;L%Hdmgaﬁ%aﬁﬂgw#Faﬁ ALJ = the @ase_has—net—beeﬂ—meﬁeaséy _
resolved-in-favor-of the enrelice.—ofe . {wdth
thirty-one- {&?a%&ys—ehe#y—ﬁweﬁéa—day%wheﬂ—aéé%enai—é&meﬁ ;equedmée
obiain-an-enrcliiss’'s medical records,from-{he-date the-appest s received from
the sorollee TennCare-ls-parmitted to-seek-final-agency review by the TeanCare
Commissioner or his desighee in-any appeal-inwhich the enrclles prevais-by-—a
decisionof an-adminisirative law judge {ALdiwhe-isnetan-emploves orofficialor
the Department of Finapee-and-Administrationor Bureau-of TenpCareProviged
nowaver,-thatif the enrollee crevailsat-apy sizge of the-appeal-precess and
TepnCare sesks-final-agency review--the-State rmay not awailt the conclusion of
this-review before-providingpromat-cerrective—action—if an-enrollee makes-a
timelyraguest for continuation-or reinstatement of & disputed-TemntCareserdea
pending-appeshrecelvesthe continted errainsiated-service —and-subsequently
requests a-continuance—of the proceedings—without prasentinga-compelling
iustification—the-impardiai-hearing-offices shali grant the request-for-continuance
conditionallv—The condition ef-such-cortinuance s the earollee’s waiver of his

righttocoptinue receiving the dispuled seprsice pending a-decision it

{——The-impartial-hearing officer finds-that-such-contindanceisnotnecessitated
by-acts-or-emissiens-orthe partofthe State or MCC-

{iiy— Tre enrcllee lacks a compelling-justificatonror e requested-delay—and

tiy—The enrcllee received at least three (3} wesks-notise-ot the hearng—inthe
caseof s-standard-spoeal-er at-leastone {(Hweek's notice -in-the case of
an expedited-appeak

8. Notwithstanding the requirements of this part, TennCare enrollees are not entitled
to continuation or reinstatement of services pending an appeal related to the
following:

{i) When a service is denied because the enrcllee has exceeded the benefit
limit applicable to that service;

{il  When a request for prior authorization is denied for a prescription drug, with
the exception of;

313




TENNCARE STANDARD

CHAPTER 1200-13-14

{Rule 1200-13-14-.11, continued)

(h)

(i)

(iv)

(v)

(vi)

(vil)

() Pharmacists shall provide a single 72-hour interim supply in
emergency situations for the non-authorized drug unless such supply
would exceed applicable pharmacy benefit limits; or

(Ity When the drug has been prescribed on an ongoing basis or with
unlimited refills and becomes subject to prior authorization
regquirements.

When coverage of a prescription drug or service is denied because the
requested drug or service is not a category or class of drugs or services
covered by TennCare;

When coverage for a prescription drug is denied because the enrollee has
been locked into one pharmacy and the enrollee seeks to fill a prescription
at another pharmacy,

When a request for reimbursement is denied and the enroliee appeals this
denial;

When a physician has failed to prescribe or order the service or level of
service for which continuation or reinstatement is requested; or

If TennCare had not paid for the type and amount of service for which
continuation or reinstatement is requested prior to the appeal.

Expedited-appeals: Reserved.

31— Expedited-appeals- 4&@%&@%—%9@%&%@&%@—%%@@

with m{hé{t%e%u%ﬂ 3y

time consiraints-set out at 42 CER.- §%2M%em@be may-reguest an

%aypersem wa4i+ng 9@ siay&%e recae- sueh senice wnwesaéé s

; Seri :

-

Hospitalization.

3—The-enrcliies—may {hut-is-not reguired-io}-submit-with-his/her request for-an
axpegied appeal-cedification-by-hisihers-reating-physisian-that-such-appeatis-an

emergency:

4o An-enroiiee’s request for-an-expedited-appeal riay-be-avercome anly-if:

i

—The tem-or service atissue-is not a covered benefil;
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B The-enrclies’s treating provider certifies in-writing that the appealis not-an
emergency;-of

fi——The-sesdoe ; j everoonstivies-an-emergency;
e#d—@—spe@—t%a%‘t e%‘—n@#em&tgemy ftemsorsendces-by-the-Bureay
of Tennare-and-made-avalabie-sponrequestioprovidersenrcllees and

the publie:
(8) Special Provisions Pedaining-te-Pharmacy. Reserved,
la—her gprovideswith prescribing agthority srescribes a-megicalion-foran-enrolles, and

the orescription-is-presented-at-a-pharmacy-that padicipates-in-the-anroliee’'s MCC the
enrollee-is-entitted-to:

4 The drug as-preserbed—the drug—is—onthe MCC s formulary and does not

22— The —grig--as—prescribad—the prescribing—provider has—obtainedprior

3—An-alemative medication—the pharmacist consultsthe prescribing provider
whanthe enrollee gresents the prescriplion—ic be filled —and—the-providsr
prescribes a-substiluted drug;-or

4. Subject to-the provisions-of rule 1200-13-14- 41134 if the pharmasgists—unable
teuabtam%he p.szesenbmg phyaesaas—apweva#&e—s&bsﬁa%&a—éwg—epaemeﬂza%@ﬁ

m%e%%&ap%@—tﬁe—me@eaﬁe@—m—a%—em@;ge%&t a%ua%enwandshaﬁﬂeﬁmaese
anv-cost-shardng. @bagatmnsw =R

seunt-towards-the ¢ 2’53 :
g@ﬂ#@%&ﬁs@eﬁ%ﬁs@#ﬁh&wpﬁymuw eihemﬁse@xeeeé—these—#m%—
In-the event-that-a-prescribing physicianoblains prior authorization or changes
the drugtcen-aiternative that does not require prior autherization-the remainder
of the drug-shal-not count towards the-earclies s-appicable-sharmacy benefit
Hmit if-the-eorollee receives the prescription drug - within fourteen (14} days of
dispensing the 72-hour Interim supply.

{o—A-pharmasist-shall disgense z saventy-two (723 hour interim supply of the prescriced
drugas-mandated by the preceding paragraphprovided-that

Y Thamedication-is not classified by the FDA as Less Than Effeciive (LTE} and

DESHdrugs orany drugs-considered-to-be ldenfical, Related and-Bimila-{RSHe
BESlor LTE drugs erany-medicatien-for-whichno-federainanclal participation

{FFRP)-is-seaiiasle-The-exclusion-of-drugsforwiich no-ERE s avalabie-axiands
ozl TenrCare ermliees regardiess-of the errollee’'s age;-or

2o Tg-medicationis - not a-drug - one of the non-coverad TennCare therapeutic
sategories that inciude:

{h-——agentsforweightiossorweightgain;
iy—-agents-to-promole-fertiity or lo-treat impotence:

filly—agenis-for cosmelic purpeses-or-hal-growkh:

tiyr—agerte for the sympiomatic-elistof coughs-ans-coids:
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bh—prescriptionvitamins—and-mineral-producis—except prenatalvitamins-and
Hlucride-preparations:

{yil—nonprescription drugs:-of

bl covered-ouinatient -drugs—which fne-manulfacturer sseks to requirs as g

sopdition-of salethat-associated tesis-or moniloring services-be purchased
exclusively from-the mandfacturer or its designes:

3 Use of the medication-has-not-been-delermined io-be medically coniraindicated
becauss-oithe oatient's medical conditionor cossible adverse-drug interaciion;

oF

4. Hithe prescriptionis for a-iotal quantity less than = severty-twe {2 - hour stbphy
the pharmacistmust provide a-supply-up-io-the-amountprescribad:

5 ——-in-some-circumsiances, —itisror-feasible for the pharmasist to discense a

seventy-bve (72} hour supnly-because-the drug-is packaged-by-the manufacturer
ée—b& seai@i HAE- %@n@m%%epbeeaase%u%ﬁan@east@m@;y B RAraeY

SR @naiu‘rgaeka@ngf%ames%w@
és;eams emﬁmea%s—smays}-&&gs—paekage@m—s&ee@L@spanseﬁs ébﬁhweeﬂfcﬁe%
pilis.—steroid-dose pasks)—and-drugsthat require reconstiution before dispensing
{antibiotic powder for-oral-suspensiont—\Whencoverage of asevenfydwo (72}
hour-supply—of—a—prescription—would piherwise be required--and—whem—as
described aboveitis not feasible for the pharmasisiHo-dispense o seventy Sy
{725 hour supply- it is the responsibiityof the MCCto provide coverage-foraither
the-sevepty-two—{72-hoursupohor-the usual-dispensing-amount-whicheveris
greater

&——The-Bureau—of TennCare shall-esiablish-a {olerance level-for-earlyreflls—of
prescriptions. Such-established tolerance level-may-bameore siringentfornarcotlic
substancesNotwithstanding-the reguirements of this part if an-enrollee reguesis
- refﬁi—e#&m&seﬁgsﬁeﬂ—@ﬁepée—me—éeéeﬁa@ee—%e#e% for-parks ;eiLHs*estabnsheéﬁéy

the Hyreaythe shar
covered-untibthe-applicable-tolerance period-has-lapsad,and will not prowdea
saveniy-two- {72 hour supply-of-the prascribed-drug-

(8) Release of Enrollee's Medical Records.

(a)

(b)

(c)

When a request is made, by or on behalf of 2 TennCare enrollee, for approval of a
TennCare service or for an appeal of an adverse action-affecting TennCare-semises
banefit determination, the enrollee is deemed to have consented to release of histher
relevant medical records to hisfher MCC and the TennCare Bureau for the purposes of
acting upon the enrollee’s request.

Providers shall promptly provide copies of an enrollee’s medical records to the
enrollee’s MCC(s) and to the TennCare Bureau upon being informed by the MCC(s) or
TennCare Bureau that the records have been requested for the purpose of acting upon
an enrollee’s request for approval of a TennCare service or an enrollee’s appeal of an
adverse action-affestingFembare-services henefit determination.

An enrollee’s consent to release of his/her medical records may be evidenced by his
signature {or his provider's or authorized representative’s signature) upon the enrollee’s
inittal application for TennCare, upon his TennCare appeal form or other written request
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(7)

for authorization or appeal, or, in the event of an appeal by telephone, by a TennCare
Bureau employee's signing of an appeal form on behalf of an enrollee with
documentation of consent to do so.

(d) The medical records obtained by MCCs and the TennCare Bureau under this rule
remain confidential. MCCs and the TennCare Bureau may use and disciose the records
only as necessary in their consideration of the enrollee's request for approval of a
TennCare service or the enrcllee’s appeal of an adverse action-affecting TennCare
services benefit defermination.

Time Requirements and Correchve-Action,

() MCCs must act upon a request for prior authorization withinfoureen {14} days as

provtded in M%W%ﬁbﬁ—@%@%p@%@%%ﬁh&@%@%%ﬁh
= . to-act-upon-a reguest-for-prieradthorization

Wﬁ Meﬂ%ymen@ QQ M«éa Y5 shaiim ;esa%% ;W&M%&%M@W

service—sublestto-the provision-of e below —andio provisionsrelatingte-medical
sontraindicationat ruie 12001314118 42 C.F R § 438.210.

(b) MCCs must complete reconsideration of nor-sxpedited standard appeals within
fourteen (14) calendar days of the request from TennCare. MCCs must complete
reconsideration of expedited appeals nvolving-time sensitive-care within seventy-two
{72} hours of the request for SFH. five (8 days—which shall-be exiended-to-fourdeen

ffiona-time isreguired-io-obiain-an-enrollee’s medical records. Fallure
bythe MCCs to-rmeet-these deadiines shall not resuil in-an-immediate resclufion of the
appeatin-favor of the enrcilee provided that the missad deadline may be remedied-eadly
in-the appeals process such-that the appeal-is-rescived-withinthe 3145 o7 80-day
deadlinewhicheveris-appropriate:

(c)  All standard and expedited appeals-ipshuding# not previously resolved in favor of the
enrollee during reconsideration, shall be set for -a hearing before an-impartial 2 hearing
officer, and shall be resclved within-ninety (30} days of receipt of the enrollee’s-regueast
for-an-appeal—All-expedited-appeals-invelving-time-sensiive carashail-be resoived
within-thirty-one{3H-daysof recelpt of the regusst-for appealunless-exiendad-toforty-
fivedavs when zdditional-tims-isregaired {o-cblain ar enrclles's -medical-records.
Calotiation-ot the-ninely-(80-day, thirly-one-{31-day-orforty-five {45 day-deadiine-may
be-adiusted-so-that pursuant to the timeframes set forth in 42 C.F R, § 431244 in ac-
cordance with 42 CFR._§ 438.410(a) and 42 CF.R. § 431.244(f)(2} SFH requests
which are approved for expedited resolution and which are not resclved in the enrclleg’s
favor during MCC's reconsideration. shaill be resglved by TennCare within three (3)
working days from the date of the MCC’s reccensideration defermination. TennCare is
not charged with any delays attributable to the enrollee. However—no-
at%%u%e@t&a#emeﬁeem%eﬁm&aneeeﬁh&ﬁeaﬂng if s/he raceived-less
%han%i%&{%}%#eek%ﬂeﬁe%ﬂhe hearing-in-the case-of a standard-appeal—or-lass

than-ope {1} week's-notice-in-the-case of an-oxpedited gppeal-vsiving Hme sensitive
sara—An-enrolles-may-only be charged-witn-the ameount of celay occasiored-by-hisfier

acte-oromissions—and-any other delaye shell-be-deemed - be the responsiblity of
TennGare-

{dy—Failure fo-meet the ninety (80} day or thirty-one-(31}-day-fexended—to-forbfive {455
calendar-days-when-necessanto-sHow sufficient ime-to-obtain the enrolies’s megical
recordsi-deadlineas-applicableshall-result-ia-auiomatic- Tenniare-soverage of the
sendices at-issue-sending-a-decision-by-the-impartial heasng officer subject o the
provisions-of subparagrachs {7ieland (£ below —and fo provisions relating-toc-medical
contraindication—atrue1200-13-14- 1148} Thiscondilional-autherizatien—willneither
moctthe nending appeainer-be evidanse-ai-the-entollee’'s-satisfaction-ofthe criterafor
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disposing-aithe : -mechanismiordispesing-ef-appeals
W@&WWW—M@—@%M%&M@%W@%&@@@%
aganstthe enrolies, s/he shallnot-be-liablefor the cost of services provided-during - the
period—reguired-to-resolve the appeal— hotwithstanding, upon-reselving--an—appedt
againstan-—enroiles TennCare mayimmediately mplement such decisiontharaby
reducing, suspending,or-terminating-the-provisien-or paymentof the-servicse.

{a—When under the provisions-of rule 12001314 A Tita)-or (d). a fallure o comply with

the timeframes-weould ragiire-the immediate srovision of a dispufed service, TennCare
may-dectne to provide the service pending a-conirary order op-appaal-basedLpeha
determinationthat the dispuled service s —not-a—FennGare-coverad—service—A
determination-that o -disputed-sendce-isrnot o TennCare-coversd sendce-may-not-be

based-upon-gfinding-that the service is not medicallv nesessary.Rather {imay oniy be
made with-regard o a-sendce that

4-—s—subject to-an-exciusionthat has-beenreviewed-and-approved by-thefederal
Centerfor Medicare and-Medicaid -Serdeas {CME}—and-incorporated—inio—3

propery-promulgated state regulation.or

22— \Ahich—under Hile XIX-of-the-Sacial 54
inany-Madicald brogram-

anﬂvew{éﬁ—éays—e#a—éeerﬁ%mﬂ—e%eﬁee -3t-SHny- staga@#&h&appea%

2—Reimbursementfor the enrollee’s cost of servicesif the eprollee has-already
received-the services athis/her own expense; or

3.t the enrclles-has-already received-the-service but has-net paid-the- provider-that
the—eprolles—is—not-billed forthe sendce-and-that-the enrolflee’s careisnot

jeopardized-by non-payment:

————ir-the-avenithat a-decision-infavor of an-enroiles-is-modified or overturned, TennCare

(9)

shali possess-the authority-io-immediatelimpiement-such-decisionthereby reduscing,
suspending.-or-ferminating the provision-or paymrent of the service in-dispute.

In no circumstance will a directive be issued by the TennCare Sclutions-tnit Bureay or
an-#mpartial 2 hearing officer to provide a service to an enrollee if, when the appeal is
resolved, the service is no longer covered by TennCare for the enrollee. A directive also
will not be issued by ihe TennCare Soiutions—init Bureau if the service cannot
reasonably be provided to the enrollee before the date when the service is no longer

covered by TennCare for the enrollee and such-appeal will proceedio-a hearing.

(8) Madiecal Contraindication. Reserved,

Whenever-the-terms-of-this-role reguire the provisionof TennCare benefils-or sardces
to-ar—enrolise —suchobligation shall-be-relieved- ugen the writlen cerlification of a
provider who-is-famillar-with- the-beneficiary’s -medical-condition-that the Tennbare
nenefit or service in-guestionis-medically contraindicated. The provider must aither be

employed by the stale orif a licensed- pharmasist determiningcontraindicationwith
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regare fo g prescorived drug, must be making such detsrmination consistent with pre-
established standatdsand procedures-approved-by-the shate:

o iz TeanCare serdce-isdetermined-fo-be-medically coptraindicated as-setout abova;
written notice must b immediaiely srovided {o-the enroliseand-the-notice-must be
accompanied oy the orovider's certificaticn tha: the service must be withheld in arder to
protect-the enrclles’s health or safely.A-copy of the nolice and provider cerfification
mustbeforwvardedis-the Tepnassea-Justice Canpter

(9) Special Provisions Relating to Children in State Custody.

ln-addition-to Children in the custody of the State have the rights and protections established
by 42 C.F.R. Part 431, Subpart E and the- {&%@%ﬁé&%@—@h{%@%@%ﬂ%@ﬁ@%&%ﬁ@éﬁh@ﬁ
aise%&e—the—@@@mg—ea%ﬂeeé—ﬁeéeeﬁﬁé—&sﬁ%—ﬁm& reqarding TennCare serviges
and benetits,

WM&%%W%M&%@W%@GMW@% netice-gk -any
5 , capjce a5 e bsﬁ NeS. Such geay g

Tmﬁéemeﬁéa%@a—ataﬂwmeh% appreved-py- the -Gourt-in-the Grier Revised Consant
Becreelnthe case of sendces administered by MCCs other than DESthe responsible
MCLC shallprovide notice 1o DOCS which shall

ensure-that-Himely noticeisprovided o
the regured individuals. Delivery of-nelice iriggering the-right io-appealis-not complate
untl nolice s received by those individuals.

te—Ar-appeatromany-individual-specified-in-the-paragraph-above musi-be-accepied-as-an
appealon behalf of the child:

1200-13-14-.12 QTHER APPEALS BY TENNCARE APPLICANTS AND ENROLLEES. Not withstanding
Rule 1200-13-19-.01 or any rule o ihe contrary, appeals by applicants and enrcilees of ail non-medical
eligibility matters are removed to Rule Chaptaer 1200-13-18, effeciive upon expiration of the TDHS contract
o determine eligibility matters,

{44 Appeal Rights-ei TennCare Standard Applicanis or Enroliess:
F-—TemnCare Standard Appeals:

tigoo-LennGare-Standard-applicanis-or-enreliees will-be-ghven-the opperunity - fo
nave —an—administrative hearing— belore a5 Hearing  Cficer—or —an
Administrative Judge, as delermined by the Deparment of Human
Services-—regarding-valid-factual -disputes —concerning -denialof histher
apphication—cost-sharing—dispules —limitation—reducton—suspension—or
termination-of-eligibility faillure to act ypor a requestor agplication—within
required-imeframes,-and-disgutes-regarding-disenmiment from-TennGare
Standard. A vald factual dispute 5 3 dispute that, if resclved In favor of the
appeliant, would orevent the state from 1aking the acticn that is the subject
of-the-appeal—The-Ternbara-Bursau-designates-THHS to-review--each
reguestfora-hearing to-determine i itHs based onavalid-factual dispute
ToHS determines-that-an-appeal doesnol present 2 valid factual dispute:
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then TOHS will send the-appellant a-letter asking-bhim-or-herto-submit
a@dsét@na#c larification-regardingtheappesbwithinten U days-Orslusie-of

arficaton-is-imely received-and-isdetermined by
IELH;S— - ﬂstam%h —a—valid factual dispute  TDHS will dismiss the aopaal
TS decisions-with-respectfo-delerminaionofwhether an-appealraises

a valid fzctual dispute shal not be aopeaiadie.

{iip—Reguasts--for-appeais—mustbe—made—withintforly {40} —calendardays
Hrclusive of mal-timerof the date of the notice to-the applicantfenroliss
regarding-the intended actionor prcr toshe-daie-of action specified-inthe
notice-whicheverislater notwithstonding anvihingelse-inthese ritles orin
the Department of Human Services’ administrative procedures rules to the
conirary.

Himel-of the date-of the nolics- @%FWT@ the-date-of action specified
m%m%mw@%&%mﬂw
chanhges in covered services generally appicable 1o enrollees in ther
Ie%@a;e caiegalﬁy} penda»Hgu~»a«--‘vdeteﬁmma%ﬂw%hatwthewewsueeuh as- wﬁeis

- " . i g :
susiainad,- {hﬁ«8mtw%ewes«;t~smngh%wt@rpeaavep?ﬁam%heem@uee%he@@s%
of services provided to the enrciee dunng the pendency of the aopeal

Ly --—Eﬂ¥@@e&d§ﬁu%ﬂg#%@%ﬁ&€&é%{y—@@@h&ﬁg@%%@&@%&%&%&%ﬁ%

Hﬁ@lﬁ%@f—%l—t—%ﬂ%@}—@f—me—%e ef— thaae%;e&er—pﬂe; %eéhe@a%&ef—ae%eﬂ
specified-in-the-notice—w : ar

%@444{%}—@%@9&9—?94&9% @eneﬂts—ai—éh&u%e#e&—fe{—theue%@mk{y
category alieged by the enrollee to-be curently anplicable, pending—a
detarminaton-thatthe-errolee has notraised avalld factual dispute oruntil
the—appeal-is-otherwise resolved —whichever comesfirst—Hf - theenrollee
éees—ﬁet—eieaﬂy a#ege -’eh@a-pphea@ﬂ@y ef---a—--pa@e&a# a«isg&bmty—eateges:y,

t5-—Tothe extent not otheraise-modified by -his rulesush-appeals-will be-conducted by- the
Deparment-of Huyman Servces for TernaCare Siandard aoplicanisienroliees under-the
Deparmert-of-Human-Services -adminisirative-prosedures- rules;-and-in-accordance
with-any ciher applicable rules, laws or court orders govesning thoss orograms,
provided that the finality of initizl orders-shall-be-governed by the provisions of
Ternessee bode-Arpnetatod-Section-§4-5-314Lb3-

fe}—AppealRighis for Disenroliment-Ralated o Tennlare Standard Eligibiiy- Reforms.
o TennCare-Standard-enrollees—who-have not been—delermined-

Medicaid categories-pursuant-fo-the Ex Parte Review or Reguest for- informatio
processas-deseribedin1260-13-14-02 wé%—have—the—r%%e—@aaes—%a—%&%g

for45days—{inclusiveof mail-imerfrom-the date of the Termination Notice,
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netwithstanding—anything slse—inthese ruiss—orinthe Depardment of Human
Services-administrative-prosedures-rules-to-the-contrans

2 To the extent not othenwise modified by this rule, such-appeals-will be-conducted
py—ihae Deparbrent—ol—Human——8ersees —for— TennCareStandard
applcants/enrolises—underthe Depariment—of Human Services—adrministrative
procegures ulesandineccorgance with-any otheraoplicable rules laws oroourt

arders-goveriing-those-programs-provided-that thefirality of initial orders shall
ba govamed by the provisiors of Tennessee Code Annotaiad Sestion-4-5-314{b}-

3—Esnrolses will not-hapve-the opportunib-ioreguastan-exiension for good cause of
e -forty- 40 day-timeframe- in-which-toreguest o hearing

4. Enrollsas-who request a-hearing-within-tweniy-(20--calendar—days{nclusive-of
mﬁ%m%eﬁh%ﬁ%@eﬁ%%p%ﬁe%heﬁa@eﬁeﬂ%meeﬁ%me
Termination-Notice,-whichever-is-later—shaltretaintheir eligibiity fsubject-io-any
ehaag%e#e@eé—seweees—geﬂepaﬂy—aap%eaé@%@ »en{mtees in fbemiem@a;e

d+sg;&te@puntﬂ.vthen-appea#-wethem;s@-»#@se%vee&--wmehe%peemes#%&

5. ——The TennCare Bureau designates TDHS {o review each request for hearingto
determine-if-lg-based--on-a-vailid-factual-dispute Enrollees will be given-the
opportuniy—to-have—an-administrative hearing before a Hearing-Officer-or-aa
Adminisirative Judge—as-determined by TDHS, regarding validfactual disputes
refated to-termination - TDHS makes-an-initial-determinationthat the request for
a heanng is not based on a valid factua!l dispute, the appellant will-regelva.a
notice--which-provides 10 -days (inclusive of mail-time) o orovide additional
e&an#ea%@%ﬁae&a#d&p&%wﬁ%ﬁ@h&appeaha@ased%n&em&eﬁ
ctacifioation o i ot o s detarminad by TOLS o sotablish. o vald
factupl dispuie a-fair heaprﬁg mﬁ#ne{—be@meé—

8. TDHS will grant hearings-only for those enrollees raising vaid factual disputes
related -to-the-action of disenraliment-Avahd factual dispute is- 3 dispute-that if
Feseweé%%tepef—theaaﬁaaﬂaﬁ%weah—s%nt—me«s@te from- taxcmg %heacteen
m&&n@fgweeeeé--i@a«-hea;mg-;mlu!aéid-faetea -dispuies-inciude but are notlimited to:

{——Enrclise recaived-the Termination MNotice inerror feg-—they are currantly
enroiled-n-a-Tennbare Medicald-or TennGare Standard category-thatisnot
endingr

{i—ToHS falled {o-timelyprocess-information-submitted-by-the-earclles during
the raquisite time pericd followmg the Reguest for information or
Verification Reguest:

i TDMS ¢ extensi o B :
information—MNotice --but -failed —to—- ex%eaé——%he—t&me—éthes—;s—me—eaw
circumstance-surrounding good-cause-which-can-be-appealed)-

{ip---Enrollees reguested -assistance -because—of 3 health—mental health;
leaening oroblem-or disabiliy-but did-notreceive-this-assistanee;-ar

{uy—The-TeanGare-Bureay--sent-the -Reguest-for-lnformation or Termination
Notice to tha wrong address as dafined under stale law.
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F——Ithe-enrollee does notappeal pricrto-the date ci lermination-as-identifisd-in-the
TemninationMNeticethe enrolleawill- be-terminated from Tennlare.

3 |ithe-enrolies-ls-graated 8 headngans-the-heanng decision-susiains the Stale's
action—the State reserves s rght-to-reseverfrom-the-enmoles the costof
sarvices orovided during the hearing process.

{d—MNotice raguirements Whenovyer the Buroos—of-TepnCare denies-an-application-for

FernCare-Standard-enrolimeantin TennCare Siandard or detarmines-an-anralies will be

terminatedfrom-the-program - Hwill-send-the TennCare Slandard asplicantwritten

%ﬁe@eﬁmeﬁgmie%@sp%ﬁgpw%&@emm&ew as5provided by these
ules. Thae nolice-must contain:
2 ——TFhe-method by-which-sthe-may-obiain-a-hearng.

3emmbhat sfhe-may represent-him/he
otherspokasperson-

Lo Aostaterment of he sclior-intendad o be faken by the Bursau of TennGara.
—-The-specificlawsiregulations-which-suppert-or the change-in-such-that support
the-action-

#—Thatthe individualmayrequest an-evideniiars-heardng—and anexplanation of the
sircumsiancesunder—which-coverage canbe continued when—a-heardng—is
regqueasted:

(e} TennGare-Standard-enrollees must compiete-the eptire renswal-process-prisr-io-the
expirationdate of histher coverage--A-fallureto-do s willresult-ipsoverage lapsing as
mm@#mmmmmm@wp%memw
severage-in-this siuation. However, s/he may appeal on the grounds that:

= sl the renewalbprocessbut-an-adminisirative error on-the
parteb the State resulted- in-hisfher coverage expiring, or

2———S/he was prevented from-compleling the ranewal-process-by-spesific-acis-or
errssions—-of--staie--employees.— This—groundfor appealdoes not—include
challengestorelevant TennCare rules.-policies; or imeframes.

—An-enrollee will-receve-a-nolice of the sxpiration of histher coverage-and-tha right to
appeaias set cut above, within 10 days- There will be no continuation or reinstatement

of coverage pending-appeat

E—Other Appesis—Enrolless-applying-for-Sericusly-and - Persistently - Mentally 1 (SEMP-—or
Sedously-Emctionally Disturbed LSED determination-shall apolyfor each-determination-ie-the
Departmantof-Mental- Health-and Developmental Disabiliies uniessothersise dirscted by the
Commissioner—SPMiand SED-determninations for the stale enby-categonrshall be appealed in
accerdanca-with-the provisions-of state ard federallaws
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Rulemaking Hearing(s} Conducted on: (add mere dates). 02/28/17
Date: ?/Z!r/l i7

Signature: O/MM

Name of QOfficer: .}ohg G. Roberts

Deputy Director
Title of Officer: Tg@mmge Department of Finance & Administration
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All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the

State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
o A, S 2

Herbert H. Sfatery Il
Attorney General and Reporter
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Finance and Administration

DIVISION: TennCare

SUBJECT: TennCare Standard Enrollment, Reassignment, and
Disenrollment with MCCs

STATUTORY AUTHORITY: Tennessee Code Annotated, Sections 4-5-202, 71-5-105,
and 71-5-109

EFFECTIVE DATES: - December 24, 2017 through June 30, 2018

FISCAL IMPACT: Minimal | |

STAFF RULE ABSTRACT: This Enroliment, Reassignment, and Disenrollment with

Managed Care Contractors (MCCs) rule is being
promulgated to point out the circumstances in which
members enrolled in a managed long-term services and
supports (MLTSS) program will be allowed to change
MCOs. The exclusions rule is being amended to correct
citations. '
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

There were no commentis on these rules.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, ail agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The rules are not anticipated to have an effect on small businesses.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” {See Public Chapter Number 1070
{http://state tn.us/sos/acts/106/publpc1070.pdf) of the 2010 Session of the General Assembly)

The rules are not anticipated to have an impact on local governmenis.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226{i)(1).

{A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The Enrollment, Reassignment, and Disenrollment with Managed Care Contractors (MCCs) rule is being
promulgated to point out the circumstances in which members enrolled in a managed long-term setvices and

supports (MLTSS) program will be alfowed to change MCOs. The exclusions rule is being amended to correct
citations.

{B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

The Rules are lawfully adopted by the Division of TennCare in accardance with T.C.A. §§ 4-5-202, 71-5-105 and
71-5-109.

{C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmential entities urge adoption or
rejection of this rule;

The persons and entities most directly affected by these Rules are TennCare enrollees, providers, and managed
care contractors. The governmental entity most directly affected by these Rules is the Division of TennCare,
Tennessee Department of Finance & Administration.

(D} Identification of any opiniens of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

| The Rules were approved by the Tennessee Attorney General. No additional opinion was given or requested. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The promulgation of these rules is anticipated to produce a minimal fiscal impact on state revenues and
expenditures.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

DPonna K. Tidwell
Deputy General Counsel

(G} Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Donna K. Tidwell
Deputy General Counsel

(H} Office address, telephone number, and emall address of the agency representative or representatives who
wiil explain the rule at a scheduled meeting of the committaes; and

310 Great Circle Road
Nashvilie, TN 37243
(615) 507-6852
denna.tidwell@in.gov
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{) Any additional information relevant to the rule proposed for continuation that the committee requests.

GW10117199
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Department of State For Department of State Use Only

Division of Publications

312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower Seq uence Number: M - Q‘f "'Vw?
Nashville, TN 37243 ,

Phone: 15-741-2650 Rule ID{s). bl O la
Email: publications.information@tn.gov File Date: “ﬂ&fzf?'?

Effective Date: %&f&%f}‘?

Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed affer and as a result of a nismaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn, Code Ann. § 4-5-229, any new fee or fee increase promulgated by stafe agency rule shall fake effect on July 1, following
the expiration of the ninety {90} day period as provided in § 4-5-207. This section shall not apply fo rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and fo subsequent rules that make permanent such emsrgency
rufes, as amended during the rilemaking process. In addition, this section shall not apply to state agencies that did not, during the preceding
two (2) fiscal years, colfect fees in an amount sufficient to pay the cost of operating the board, commiission or entity in accordance with § 4-29-
121(b).

| Agency/Board/Commission: ! Tennessee Department of Finance & Administration
Division: | TennCare
Contact Person: | George Woods
Address: | 310 Great Circle Road
Zip: | 37243
Phone: | {615) 507-6446
Email: | george.woods@tn.gov

Revision Type (check all that apply):
~ X Amendments
_ New
__ Repeal

Rule(s} {ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

1200-13-14 TennCare Standard

Rule Number Rule Title

1200-13-14-.03 Enrollment, Reassignment, and Disenrallment with Managed Care Contractors (MCCs)
1200-13-14-10 Exclusions
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RULES
OF

TENNESSEE DEPARTMENT OF FINANCE AND ADMINISTRATION

BUREAU OF TENNCARE

CHAPTER 1200-13-14
TENNCARE STANDARD

1200-13-14-.03 ENROLLMENT, REASSIGNMENT, AND DISENROLLMENT WITH MANAGED CARE
CONTRACTORS (MCCS).

(2} Reassignment.

{c) Members receiving long-term services and supports.

1. In the event that a CHOICES member is determined, based on an assessment of
needs, to require a long-term care service that is not currently available under the MCO
in which he is currently enrolled, but that is avaiiable through another MCO, the Bureau
shall work with the current MCO to arrange for provision of the required service, which
may involve providing such service out-of-network. It shall be considered to be a
hardship reason to change MCO assignment only if the current MCO, after working with
the Bureau, is unable to provide the required service. In such cases, the MCO that is
unable to provide the required service after working with the Bursau may be subject to
sanctions.

2. A CHOICES or ECF CHOICES member may reguest and shall have cause to change

MCQO assignment if all of the following are met:

I0)

(i)

The member receives institutional, residential, or employment support services in
the MLTSS program in which he is enrolied;

The member’s institutional, residential, or employment support services provider
has stopped participating in_the member's MCO network _and has refused
continuation of care to the member in his current MCO assignment;

The member's current MCO has been unable te negotiate continued services for
the member with the current provider;

The member would have to change his residential, institutional, or employment
supports provider based on that provider's change in status from an in-network {o
an out-oi-network provider with the MCO;

As a result, the member would experience a disruption in_his residence or
employment;

The current institutional, residential. or employment support services provider is in
the network of one or more alternative MCOs: and

The allernative MCO the member has selected is available to enroll members
(i.e., has not given notice of withdrawal from the TennCare Pregram, is not in
receivership, and is not at member capacity for the member's regicn).

1200-13-14-10 EXCLUSIONS.
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Specific exclusions. The following services, products, and supplies are specifically excluded from
coverage under the TennCare Section 1115 waiver program unless excepted by paragraph (2)
herein. Some of these services may be covered under the CHOICES or ECF CHOICES programs
or outside TennCare under a Section 1915{c) Home and Community Based Services waiver when
provided as part of an approved plan of care, in accordance with the appropriate TennCare Home
and Community Based Services rule.

{b)

29.

52.

Services, products, and supplies that are specifically excluded from coverage under the
TennCare program.

Food and food products (distinct from food supplements or substitutes, as defined in
Rrule 1200-13-14-10(3)(a)4210). including but not limited to specialty food itemns for
use in diets such as:

(if)
(iif)
(iv)

Low-phenylalanine or phenylalanine-free
Gluten-free
Casein-free

Ketogenic

Organ and tissue donor services provided in connection with organ or tissue transplants
covered pursuant to Rule 1200-13-14-.04{1})(b}23-22, including, but not fimited to:

Transplants from a donor who is a living TennCare enrollee and the transplant is
to a non-TennCare enrollee

Doner services other than the direct services related to organ procurement (such
as, hospitalization, physician services, anesthesia)

Hotels, meals, or similar items provided outside the hospital seiting for the donor
Any costs incurred by the next of kin of the donor

Any services provided outside of any “bundled rates” after the deonor is
discharged from the hospital
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| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Department of Finance & Administration (board/commission/ other authority) on
7 +T (mm/ddfyyyy), and is in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 06/13/17

Rulemaking Hearing(s) Conducted on: (add more dates). 08/04/17

Date: ,_?/[ 7/ /7

LT Signature: / L) (4"’” mo
SSLRPAGE v
Seteect e, ’1-,‘ Name of Officer: Wendy Long, M.D., M.P.H.
S .«‘oﬁ “ % Director, Division of TennCare
i ;2 5‘&“@5@ sz Title of Officer: Tennessee Department of Finance & Administration
: %&‘ iz:
R a\ﬂ £
2 v ﬁ fibscribed and sworn to before me on: lf fff i1
"", *tapee " & i
“, OUNTV 0"?\“ Notary Public Signature: M ?
DT

My commission expires on: f{ (/'5 O‘a@,{}

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant {o the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5,
«7%@# 4. éf&‘@

Herbert H. Slatéry il
Attarney General and Reporter

2 f20/r007
FA Date
Department of State Use Only
Filed with the Department of State on: 3]s f 17
o : Effective on: ajaxf9] At i
= Tre Hargett
, Secretary of State
L
O
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Finance and Administration
DIVISION: : TennCare
SUBJECT. TennCare Medicaid Enrollment, Reassignment, and
Disenroliment with MCCs ‘
STATUTORY AUTHORITY: Tehnessee Code Annotated, Section 4-5-202, 71-5-105,
and 71-5-109
- EFFECTIVE DATES: ~ December 24,2017 {hrough June 30, 2018
FISCAL IMPACT: Minimal
- STAFF RULE ABSTRACT: This Enroliment, Reassignme'nt, énd Disenroliment with

Managed Care Contractors (MCCs) rule is being
promulgated to point out the circumstances in which
members enrolled in a managed long-term services and
supports (MLTSS) program will be allowed to change
MCOs. The exclusions rule is being amended to correct
citations. :
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses tc public hearing comments,
which can be summarized. No lstters of inquiry from parties questioning the rute will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

There were no comments on these rules.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior o initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The rules are not anticipated to have an effect on small businesses.
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Impact on Local Governments
Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether

the rule or regulation may have a projected impact on local governments.” {See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The rules are not anticipated to have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226{i)}(1).

(A) A brief summary of the ruie and a description of all relevant changes in previous requlations effectuated by
such rute;

The Enrollment, Reassignment, and Disenrollment with Managed Care Contractors (MCCs) rule is being
promulgated to point out the circumstances in which members enrolled in a managed long-term services and
supports (MLTSS) program will be allowed to change MCOs. The exclusions rule is being amended to correct
citations.

(B) A citation to and brief description of any federal iaw or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

The Rules are lawfully adopted by the Division of TennCare in accordance with T.C.A. §§ 4-5-202, 71-5-105 and
71-5-109.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persens, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

The persons and entities most directly affected by these Rules are TennCare enrollees, providers, and managed
care contractors. The governmental entity most directly affected by these Rules is the Division of TennCare,
Tennessee Department of Finance & Administration.

{D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

| The Rules were approved by the Tennessee Attorney General. No additional opinion was given or requested.

l

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The promulgation of these rules is aniicipated to produce a minimal fiscal impact on state revenues and
expenditures.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge

and understanding of the rule;

Donna K. Tidwell
Deputy General Counsel

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a

scheduled meeting of the committees;

Donna K. Tidwell
Deputy General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who

will explain the rule at a scheduled meeting of the committees; and

310 Great Circle Road
Nashville, TN 37243
(615) 507-6852
donna.tidwell@tn.gov
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() Any additional information relevant to the rule proposed for continuation that the committee requests.

GW10217189
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Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed affer and as a resulf of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agengy rule shall take effect on July 1, following
the expiration of the ninely (90) day period as provided in § 4-56-207. This section shaif not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and to subsequent rules that make permanent such emergency
rules, as amended during the rufemaking process. In addition, this section shall not apply fo state agencies that did not, during the preceding
two {2) fiscal years, coflect fees in an amount sufficient to pay the cost of operating fthe board, commission or entity in accordance with § 4-29-
121(b).

Agency/Board/Commission: | Tennessee Department of Finance & Administration
Division: | TennCare
~_Contact Person; | George Woods
Address: | 310 Great Circle Road
Zip: | 37243
Phone: | (615) 507-6446
Email: | george.woods@tn.gov

Revision Type {check all that apply):
_ X Amendments
__ New
__ Repeal

Rule{s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

1200-13-13 TennCare Medicaid

Rule Number Rule Title

1200-13-13-.03 Enrollment, Reassignment, and Disenrollment with Managed Care Contraciors (MCCS)
1200-13-13-10 Exclusions
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RULES
OF

TENNESSEE DEPARTMENT OF FINANCE AND ADMINISTRATION

BUREAU OF TENNCARE

CHAPTER 1200-13-13
TENNCARE MEDICAID

1200-13-13-.03 ENROLLMENT, REASSIGNMENT, AND DISENROLLMENT WITH MANAGED CARE
CONTRACTORS (MCCS).

{2) Reassignment.

(c) Members receiving long-term services and supports.

1. In the event that a CHOICES member is determined, based on an assessment of
needs, to require a long-term care service that is not currently available under the MCO
in which he is currently enrolled, but that is available through another MCO, the Bureau
shall work with the current MCO to arrange for provision of the required service, which
may involve providing such service out-of-nefwork. [t shall be considered to be a
hardship reason to change MCO assignment only if the current MCQO, after working with
the Bureau, is unable to provide the required service. In such cases, the MCO that is
unable to provide the required service after working with the Bureau may be subject to
sanctions.

2. A CHOICES or ECF CHOICES member may request and shall have cause o change

MCO assignment if all of the following are met;

D)

(i)

The member receives institutional, residential, or employment support services in
the MLTSS srogram in which he is enrolled;

The member's institutional, residential, or employment support services provider
has stopped participating in_the member's MCO network and bhas refused
continuation of care to the member in his current MCO assignment:

The member's current MCO has been unable to negotiate confinued services for
the member with the current provider;

The member would have to change his residential, institutional, or employment
supports provider based on that provider's change in status from an in-network to
an out-of-network provider with the MCO;

As a result, the member would experience a disruption_in _his residence or
employment;

The current institutional. residential, or employment support services provider is in
the network of one or more alternative MCQOs: and

The alternative MCQ the member has selected is available to enroll members
(i.e., has not given notice of withdrawal from the TennCare Program, is not in
receivership, and is not at member capacity for the member's region).

41200-13-13-.10 EXCLUSIONS.
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Specific exclusions. The following services, products, and supplies are specifically excluded from
coverage under the TennCare Section 1115 waiver program unless excepted by paragraph (2)
herein. Some of these services may be covered under the CHOICES or ECF CHOICES programs
or outside TennCare under a Section 1915(c) Home and Community Based Services waiver when
provided as part of an approved plan of care, in accordance with the appropriate TennCare Home
and Community Based Services rule.

(b}

29,

52.

Services, products, and supplies that are specifically excluded from coverage under the
TennCare program.

Food and food products (distinct from food supplements or substitutes, as defined in
Rrute 1200-13-13-.10(3){a)32:10Q), including but not limited to specialty food items for
use in diets such as:

(iv)

Low-phenylalanine or phenylalanine-free
Gluten-free
Casein-free

Ketogenic

Organ and tissue donor services provided in connection with organ or tissue transplants
covered pursuant to Rule 1200-13-13-.04(1){h)23-22, including, but not limited to:

(i)

Transplants from a donor who is a living TennCare enrollee and the transplant is
to a non-TennCare enrollee

Donor services other than the direct services related to organ procurement {such
as, hospitalization, physician services, anesthesia)

Hotels, meals, or similar items provided outside the hospital setting for the doner
Any costs incurred by the next of kin of the donor

Any services provided outside of any “bundled rates” after the donor is
discharged from the hospital
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| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promutgated and adopted
by the Tennessee Department of Finance & Administration (board/commission/ other authority) on
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Notice of Rulemaking Hearing filed with the Department of State on: 06/13/17
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All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. SI&tery |1l
Attorney General and Reporter
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