G.O.C. STAFF RULE ABSTRACT

DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Environment and Conservation
Air Pollution Control
Emission Inventory Requirements

No federal or state law mandates adoption of this
rule, but states are required to collect emissions
inventory data pursuant to 40 CFR 51 Subpart A.

February 12, 2018 through June 30, 2018
None

This rulemaking hearing rule amends Chapter
1200-03-10 Required Sampling, Recording, and
Reporting by adding a new Rule 1200-03-10-.05
(Emissions Inventory Requirements). The new rule
is needed to address an inefficiency in Tennessee's
Title V permitting process. The federal regulations
in 40 C.F.R. Part 51, Subpart A require Tennessee
to collect emissions inventory data from all facilities
that meet the emission thresholds specified by the
rule. Because Tennessee's current rules do not
require the collection of emissions inventory data,
the Technical Secretary must annually issue
demand letters to obtain the required information.
Once this amendment becomes effective, the
demand letters from the Technical Secretary will no
longer be necessary. The rule will require
electricity generating units (EGUs) subject to
federal emission inventory requirements to submit
inventories by July 1 of each calendar year in a
format issued by the Technical Secretary. The rule
would require other emission sources (non-EGUs)
subject to federal emission inventory requirements
to submit inventories by June 1 of each calendar
year in a format issued by the Technical Secretary.
This rule also includes language referencing the
department's electronic reporting requirements and
certification. This reference is required for the



department to submit emissions inventory data
received electronically to fulfill federal
requirements. An electronic submittal process will
be less burdensome for the regulated community.



Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

There were no comments received during the public comment period or during the public hearing on June 13,
2017.



Regulatory Flexibility Addendum

(1

(2)

(3)

(4)

®)

(6)

The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule.

In general, this proposed rule affects large emission sources (at least 100 tons/year of emissions of a
listed pollutant), which are not owned or operated by small businesses.

Because federal regulations require the collection of emissions inventory data from facilities that emit at
least 0.5 tons/year of lead, it is possible that small businesses involved in metal fabrication, welding, and
other industries could be required to submit emissions inventory data. However, no facilities are currently
submitting emission inventory data to the Division of Air Pollution Control for lead emissions only.
Furthermore, sources that emit more than 0.5 tons/year of lead are subject to other existing requirements,
such as ambient monitoring, which reduce the incentive for facilities to emit more than 0.5 tons/year of
lead.

Considering the available information, the Division of Air Pollution Control believes that small businesses
will not bear the cost of, and will not directly benefit from, this proposed rule.

The projected reporting, recordkeeping, and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.

Because this proposed rule generally affects large emissions sources, the Division anticipates that there
would be minimal reporting, recordkeeping, and other administrative costs to small businesses for
compliance with the proposed rule.

A statement of the probable effect on impacted small businesses and consumers.

Because this proposed rule generally affects large emissions sources, the Division expects that the
proposed rule would have minimal! effect on small businesses and consumers.

A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means
might be less burdensome to small business.

Because the collection of emissions inventory data is federally mandated, there are no known less
burdensome, less intrusive, or less costly alternative methods. The Division of Air Pollution Control
believes that this proposed rule, which sets a yearly deadline for the submittal of emissions inventory
data, will ultimately be less burdensome on sources than the existing procedure (i.e., the Division’s
annual issuance of demand letters for the emissions inventory data, which may establish different
deadlines from one year to another).

A comparison of the proposed rule with any federal or state counterparts.

40 CFR 51 Subpart A (§§ 51.1-51.50) requires States to inventory emission sources located on nontribal
lands and report this information to EPA. This proposed rule gives the Division the mechanism to obtain
that required emissions inventory data.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

Because federal regulations mandate the collection of emissions inventories, no exemptions are
proposed for small businesses. However, because this proposed rule generally affects large emissions
sources, the Division anticipates that the rule will have minimal effect on small businesses.



Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The Air Pollution Control Board anticipates that these amended rules will not have a financial impact on local
governments.




Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The Air Pollution Control Board is amending Chapter 1200-03-10 Required Sampling, Recording, and Reporting
by adding a new Rule 1200-03-10-.05 (Emissions Inventory Requirements). The new rule is needed to address
an inefficiency in Tennessee’s Title V permitting process. The federal regulations in 40 C.F.R. Part 51, Subpart
A require Tennessee to collect emissions inventory data from all facilities that meet the emission thresholds
specified by the rule. Because Tennessee's current rules-do not require the collection of emissions inventory
data, the Technical Secretary must annually issue demand letters to obtain the required information. Once this
amendment becomes effective, the demand letters from the Technical Secretary will no longer be necessary.
The rule will require electricity generating units (EGUs) subject to federal emission inventory requirements to
submit inventories by July 1 of each calendar year in a format issued by the Technical Secretary. The rule
would require other emission sources (non-EGUs) subject to federal emission inventory requirements to submit
inventories by June 1 of each calendar year in a format issued by the Technical Secretary. This rule also
includes language referencing the department’'s electronic reporting requirements and certification. This
reference is required for the department to submit emissions inventory data received electronically to fulfill
federal requirements. An electronic submittal process will be less burdensome for the regulated community.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

No federal or state law mandates adoption of this rule, but states are required to collect emissions inventory
data pursuant to 40 CFR 51 Subpart A.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Any stationary source that emits more than 100 tons/year of particulate matter, sulfur dioxide, volatile organic
compounds, nitrogen oxides, carbon monoxide, or ammonia, or any stationary source that emits more than 0.5
tons/year of lead. None of these entities have urged adoption or rejection of the rule.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

| The Air Pollution Control Board is not aware of any opinions that directly relate to the rulemaking. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| No change in state and local government revenues and expenditures is expected to result from this rule. |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Travis Blake

Division of Air Pollution Control

William R. Snodgrass Tennessee Tower
312 Rosa L. Parks Avenue, 15th Floor
Nashville, Tennessee 37243
travis.blake@tn.gov

(G) ldentification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;



Lucian Geise
Senior Counsel for Legislative Affairs
Office of General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Office of General Counsel

Tennessee Department of Environment and Conservation
William R. Snodgrass Tennessee Tower

312 Rosa L. Parks Avenue, 2nd Floor

Nashville, Tennessee 37243

(615) 532-0108

Lucian.Geise@in.gov

(I) Any additional information relevant to the rule proposed for continuation that the committee requests.

| The Tennessee Air Pollution Control Board is not aware of any additional relevant information.
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Rulemaking Hearing Rule(s) Filing Form
Rulemaking Hearing Rules are rules filed after and as a result of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninety (90) day period as provided in § 4-5-207. This section shall not apply fo rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and to subsequent rules that make permanent such emergency
rules, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did not, during the preceding
two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operating the board, commission or entity in accordance with § 4-29-
121(b).

_Agency/Board/Commission: | Environment & Conservation
~ Division: | Air Pollution Control
Contact Person: = Travis Blake

Address: = Wiliam R. Snodgrass Tennessee Tower
312 Rosa L. Parks Avenue, 15th Floor
Nashville, Tennessee

Zip: | 37243
Phone: | (615) 532-0617
Email:  travis.blake@tn.gov

Revision Type (check all that apply):
___ Amendment
X _New
____ Repeal

Rule(s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

' 1200-03-10 Required Sampling, Recording, and Reporting
Rule Number Rule Title ,
1200-03-10-.05 Emissions Inventory Requirements




(Place substance of rules and other info here. Please be sure to include a detailed explanation of the changes
being made to the listed rule(s). Statutory authority must be given for each rule change. For information on
formatting rules go to htip://sos tn.gov/sites/default/files/forms/Rulemaking Guidelines August2014.pdf)

Chapter 1200-03-10
Required Sampling, Recording, and Reporting

New Rule
Add the following to the table of contents to Chapter 1200-03-10 Required Sampling, Recording, and Reporting::
1200-03-10-.05 Emissions Inventory Requirements
Authority: T.C.A. §§ 68-201-101 et seq. and 4-5-201 et seq.
Add a new rule to Chapter 1200-03-10 Required Sampling, Recording, and Reporting to read as follows:
1200-03-10-.05 Emissions Inventory Requirements

(1) Stationary sources that exceed the emission thresholds specified in 40 CFR 51 Subpart A shall submit
emissions inventories of the pollutants listed in § 51.15(a)(1), as follows:

(a) Electricity generating units (EGUs), as defined in subpart (9)(d)2(i) of Rule 1200-03-26-.02, shall
submit emissions inventories no later than July 1 of each calendar year, in accordance with §
51.30 and Table 1 to Appendix A of 40 C.F.R. 51 Subpart A.

(b) All other stationary sources shall submit emissions inventories no later than June 1 of each
calendar year, in accordance with § 51.30 and Table 1 to Appendix A of 40 C.F.R. 51 Subpart A.

(2) Emissions inventories shall be submitted and certified in accordance with forms and guidance issued by
the Technical Secretary.

(3) The Technical Secretary may make the forms issued pursuant to paragraph (2) of this rule available
electronically. If an emission inventory is submitted electronically, then the submission shali be in
accordance with the requirements of Chapter 0400-01-40.

Authority: T.C.A. §§ 68-201-101 et seq. and 4-5-201 ef seq.



* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye | No | Abstain | Absent | Signature
(if required)

Dr. Ronne Adkins
Commissioner's Designee, Dept. of Environment X
and Conservation

Dr. John Benitez
Licensed Physician with experience in health X
effects of air pollutants

Karen Cisler
Environmental Interests X

Dr. Wayne T. Davis
Conservation Interests X

Dr. Joshua S. Fu
Involved with Institution of Higher Learning on air X
pollution evaluation and control

Stephen Gossett
Working for Industry with technical experience X

Dr. Shawn A. Hawkins
Working in field related to Agriculture or X
Conservation

Richard Holland
Working for Industry with technical experience X

Caitlin Roberts Jennings
Small Generator of Air Pollution representing X
Automotive Interests

Chris Moore
Working in management in Private Manufacturing X

Amy Spann, PE

Registered Professional Engineer X
Larry Waters
County Mayor X
Jimmy West
Commissioner's Designee, Dept. of Economic X

and Community Development

Vacant
Working in Municipal Government

[ certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Air Pollution Control Board on 07/12/2017, and is in compliance with the provisions of T.C.A. § 4-5-222.
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| further certify the following:

04/11/17

Notice of Rulemaking Hearing filed with the Department of State on:

Rulemaking Hearing(s) Conducted on: (add more dates). 06/13/17

Date: /

AT

W3t ‘”‘{1 . 7 Y
~‘Q‘ E'%w @‘5‘?‘* K Signature: ° /

Name of Officer. Michelle W. Owenby

Title of Officer: _Technical Secretary

l'" &0{[ g{g\
Vo % Subscrlbed and sworn to before me on: /7/,,44‘ / 7 20077

Notary Public Signature: M ﬁ/ W

My commission expires on: September 7, 2020

Agency/Board/Commission:

Rule Chapter Number(s):

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.
\széé s . ééﬂm i

Herbert H. Slategry (i
Attorney General and Reporter

fi/% /wf

Date

Department of State Use Only

Filed with the Department of State on: i /%Ar{ \ 1

Effective on: DZ/KZ/ %
Jéu,
Tre Hargett

Secretary of State

ftd
-

Eran
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DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

G.O.C. STAFF RULE ABSTRACT

Labor and Workforce Development
Occupational Safety and Health
Occupational Safety and Health Standards

Under the statutory authority of 29 U.S.C. § 667,
Tennessee has an approved state plan that provides for
the development and enforcement of occupational safety
and health standards. In accordance with the plan, when a
federal occupational safety and health standard is
promulgated under 29 U.S.C. § 655 Tennessee generally
adopts the federal standard relating to the same issue.
When a federal standard is not adopted, it is referenced as
an exception in the rules. The statutory authority for
promulgation of the rules by the Commissioner of Labor
and Workforce Development is T.C.A. § 50-3-201.

February 4, 2018 through June 30, 2018
None

Rules 0800-01-01-.06, 0800-01-06-.02, 0800-01-07-.01
and 0800-01-07-.02 are amended by this proposed rule in
order to adopt and reference the latest occupational safety
and health standards and exceptions, if any, in the
applicable parts of Title 29, Code of Federal Regulations
when published in the Federal Register. Since the last
amendments to the rules there have been no substantive
changes to the Occupational Safety and Health Standards.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

An economic impact statement regarding the amendments in this rule proposal is not required under the
provisions of the Regulatory Flexibility Act of 2007. As stated in Section 6 of Public Chapter 464, “This part shall
not apply to rules that are adopted on an emergency or pubic necessity basis under Title 4, Chapter 5, Part 2, that
are federally mandated, or that substantially codify existing state or federal law.” Under the statutory authority of
29 U.S.C. § 667, Tennessee has an approved state plan that provides for the development and enforcement of
occupational safety and health standards. In accordance with the Tennessee Occupational Safety and Health
State Plan, when a federal occupational safety and health standard is promulgated under 29 U.S.C. § 655
Tennessee generally adopts the federal standard relating to the same issue. The plan specifies that the state of
Tennessee will adopt the federal standards or an equivalent state requirement within six (6) months of the
standard’s promulgation by federal OSHA. In addition, T.C.A. §50-3-201 authorizes the Commissioner of Labor
and Workforce Development to adopt either state or federal occupational safety and health standards.

13



Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

This rule does not have a projected impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

Rules 0800-01-01-.06, 0800-01-06-.02, 0800-01-07-.01 and 0800-01-07-.02 are amended in order to adopt and
reference the latest occupational safety and health standards and exceptions, if any, in the applicable parts of
Title 29, Code of Federal Regulations when published in the Federal Register. Since the last amendments to the
rules there have been no substantive changes to the Occupational Safety and Health Standards.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Under the statutory authority of 29 U.S.C. § 667, Tennessee has an approved state plan that provides for the
development and enforcement of occupational safety and health standards. In accordance with the plan, when a
federal occupational safety and health standard is promulgated under 29 U.S.C. § 655 Tennessee generally
adopts the federal standard relating to the same issue. When a federal standard is not adopted, it is referenced
as an exception in the rules. The statutory authority for promulgation of the rules by the Commissioner of Labor
and Workforce Development is T.C.A. § 50-3-201.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

All persons subject to T.C.A. §§ 50-3-101 et seq. are directly affected by the rules in Chapters 0800-01-01,
0800-01-06 and 0800-01-07. These rules provide for the effective administration and enforcement of the
occupational safety and health standards required by the state plan. Employees and employers including
governmental entities in the state must comply with the rules promulgated pursuant to federal and state law. it
appears that there are no objections to the proposed amendments to the rules since no inquiries have been
made.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| There have been no Attorney General opinions or judicial rulings relevant to these rules. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

There are no anticipated increases or decreases in state and local government revenues and expenditures
resulting from promulgation of the proposed rules and amendments to the existing rules.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Larry Hunt, Manager, Standards & Procedures, Division of Occupational Safety and Health, is the agency
representative most knowledgeable about these rules.

15



(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Tennessee Department of Labor and Workforce Development
Division of Occupational Safety and Health

220 French Landing Drive

Nashville, TN 37243-1002

(615) 741-7036

email; larry.hunt@tn.gov

{I) Any additional information relevant to the rule proposed for continuation that the committee requests.

16




Department of State For Department of State Use Only
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312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower Sequence Number: []- OH-177
Nashville, TN 37243

Phone: 616-741-2650 Rule ID(s): - lole
Fax: 615-741-5133 (s) blk39-k ull
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Effective Date; aly [ I3

Proposed Rule(s) Filing Form

Proposed rules are submitted pursuant to T.C.A. §§ 4-5-202, 4-5-207 in lieu of a rulemaking hearing. It is the intent of the Agency to
promulgate these rules without a rulemaking hearing unless a petition requesting such hearing is filed within sixty (60) days of the first day of
the month subsequent to the filing of the proposed rule with the Secretary of State. To be effective, the petition must be filed with the Agency
and be signed by twenty-five (25) persons who will be affected by the amendments, or submitted by a municipality which will be affected by
the amendments, or an association of twenty-five (25) or more members, or any standing committee of the General Assembly. The agency
shall forward such petition to the Secretary of State.

Agency/Board/Commission: | Department of Labor and Workforce Development
Division: | Division of Occupational Safety and Health
Contact Person: | Larry Hunt
Address: ' 220 French Landing Drive
Zip:  37243-1002
Phone: | (615) 741-7036
Email: | Larry. Hunt@tn.gov

Revision Type (check all that apply):
~ X Amendment
_ New
___ Repeal

Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste
additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

0800-01-01 Occupational Safety and Health Standards for General Industry
Rule Number Rule Title

0800-01-01-.06 Adoption and Citation of Federal Standards

Chapter Number | Chapter Title

0800-01-06 Occupational Safety and Health Standards for Construction
Rule Number Rule Title

0800-01-06-.02 Adoption and Citation of Federal Standards

Chapter Number | Chapter Title

0800-01-07 Occupational Safety and Health Standards for Agriculture
Rule Number Rule Title

0800-01-07-.01 Adoption and Citation of Federal Standards
0800-01-07-.02 Exceptions to Adoption of Federal Standards
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Proposed Amendments with Changes Red-Lined

Chapter 0800-01-01

Rule 0800-01-01-.06 Amended

Paragraph (2) of Rule 0800-01-01-.06 Adoption and Citation of Federal Standards is amended by
changing the date from “July 1, 2017” to “January 1, 2018".

Existing Rule:
(2) The Commissioner of Labor and Workforce Development adopts the federal
occupational safety and health standards codified in Title 29, Code of Federal
Regulations, Part 1910, as of July-4-2047 except as provided in Rule 0800-01-
01-.07 of this chapter.
Proposed Amended Rule:
(2) The Commissioner of Labor and Workforce Development adopts the federal
occupational safety and health standards codified in Title 29, Code of Federal
Regulations, Part 1910, as of January 1, 2018 except as provided in Rule 0800-
01-01-.07 of this chapter.

Authority: T.C.A. §§ 4-3-1411 and 50-3-201.

Chapter 0800-01-06
Rule 0800-01-06-.02 Amended

Paragraph (2) of Rule 0800-01-06-.02 Adoption and Citation of Federal Standards is amended by
changing the date from "July 1, 2017” to “January 1, 2018".

Existing Rule:
(2) The Commissioner of Labor and Workforce Development adopts the federal
occupational safety and health standards codified in Title 29, Code of Federal
Regulations, Part 1926, as of July-1+-2647 except as provided in Rule 0800-01-
06-.03 of this chapter.
Proposed Amended Rule:
(2) The Commissioner of Labor and Workforce Development adopts the federal
occupational safety and health standards codified in Title 29, Code of Federal
Regulations, Part 1926, as of January 1, 2018 except as provided in Rule 0800-
01-06-.03 of this chapter.

Authority: T.C.A. §§ 4-3-1411, 50-3-103 and 50-3-201.
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Chapter 0800-01-07
Rule 0800-01-07-.01 Amended

Paragraph (2) of Rule 0800-01-07-.01 Adoption and Citation of Federal Standards is amended by
changing the date from “July 1, 2017" to “January 1, 2018”,

Existing Rule:
(2) The Commissioner of Labor and Workforce Development adopts the federal
occupational safety and health standards codified in Title 29, Code of Federal
Regulations, Part 1928, as of July-4-2047 except as provided in Rule 0800-01-
07-.02 of this chapter.
Proposed Amended Rule:
(2) The Commissioner of Labor and Workforce Development adopts the federal
occupational safety and health standards codified in Title 29, Code of Federal
Regulations, Part 1928, as of January 1, 2018 except as provided in Rule 0800-
01-07-.02 of this chapter. ‘

Authority: T.C.A. §§4-3-1411 and 50-3-201.

Rule 0800-01-07-.02 Amended

Paragraph (1) of Rule 0800-01-07-.02 Exceptions to Adoption of Federal Standards in 29 CFR
Part 1928 is amended by changing the date from “July 1, 2017" to “January 1, 2018”.

Existing Rule:
(1 As of July-1-2047, there are no exceptions.
Proposed Amended Rule:

(1) As of January 1, 2018, there are no exceptions.

Authority: T.C.A. §§4-3-1411 and 50-3-201.
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

I certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
(board/commission/other authority) on 2/ELL 7 (date as mm/dd/yyyy), and is in compliance with the
provisions of T.C.A. § 4-5-222. The Secretary of State is hereby instructed that, in the absence of a petition for
proposed rules being filed under the conditions set out herein and in the locations described, he is to treat the
proposed rules as being placed on file in his office as rules at the expiration of sixty (60) days of the first day of
the month subsequent to the filing of the proposed rule with the Secretary of State.

Date: 4/?/7\ P

A wgﬁ?g}g
g

Signature: %/{’JLUL w7 }jﬁé«/c(w A

Name of Officer: Burns Phillips

Title of Officer: Commissioner of Labor and Workforce Development

Subscribed and sworn to before me on: ___ (7;” é“" [ 7

Notary Public Signature: ¢

My commission expires on: WQ/? Cf“} /7 mQC?QL/

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5. .
K@w@w : é?ifq )

Herbert H. Slatery Il
Attorney General and Reporter

12/31/2607
Date
Department of State Use Only
» Filed with the Department of State on: [t]e]17
T Effective on: A2/4[18
O e
W < Tre Hargett

Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Commerce and Insurance

DIVISION: Securities

SUBJECT: Securities Registration and Exemptions

STATUTORY AUTHORITY: Tennessee Code Annotated, Section 48-1-101 et seq.
EFFECTIVE DATES: February 28, 2018 through June 30, 2018

FISCAL IMPACT: This rule will not affect state or local government revenues

and expenditures.

STAFF RULE ABSTRACT: This proposed amendment clarifies what the Division
requires for notice filings for written compensatory benefit
plans exempt from federal registration requirements
pursuant to SEC Rule 701 (17 C.F.R. 230.701).
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

This rule amendment will not affect small businesses.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

This rule amendment will not affect local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This proposed amendment clarifies what the Division requires for notice filings for written compensatory benefit
plans exempt from federal registration requirements pursuant to SEC Rule 701 (17 C.F.R. 230.701).

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

This rule is authorized by various provisions of the Tennessee Securities Act of 1980 (T.C.A. §§ 48-1-101 et
seq.), particularly T.C.A. § 48-1-116, which provides that the Commissioner “may from time to time make,
promulgate, amend, and rescind such rules, forms, and orders as are necessary to carry out this part” and
T.C.A. § 48-1-103(b)(9), the corresponding statutory provision on exempt employee plans. Additionally, the
National Securities Market Improvement Act of 1996 authorizes the states to collect notice filings for securities
offerings that are exempt from federal registration, including certain employee compensatory plans exempt from
federal registration pursuant to SEC Rule 701 (17 C.F.R. 230.701).

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoptlon or
rejection of this rule;

This rule amendment affects only companies that wish to offer their employees written compensatory benefit
plans that are exempt from federal registration requirements pursuant to SEC Rule 701 (17 C.F.R. 230.701).

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

[ There are no known opinions of the attorney general or any judicial rulings that directly relate to this rule. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| This rule will not affect state or local government revenues and expenditures. |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Frank Borger-Gilligan, Assistant Commissioner;
Elizabeth Bowling, Direct of Registration for the Securities Division,;
Kaycee Wolf, Chief Counsel for Insurance, Securities, and TennCare Overs:ght

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the commiittees;

| Kelsey J. Bridges, Assistant General Counsel for Securities |

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

500 James Robertson Parkway, Legal Division, 8" Floor, Nashville, TN 37243; (615) 350-7984;
Kelsey.j.bridges@tn.gov
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(I} Any additional information relevant to the rule proposed for continuation that the committee requests.
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0780-04-02-.13

et

Authority:
Ghapter278].

NOTICE FILINGS FOR EXEMPT EMPLOYEE PLANS.,

All issuers who wish to offer fo sell securities from, in, or into this state in reliance on the
fan] exemption afforded to written employee compensatory benefit plans under TC.A. §
48-1-103(b)(9)(A)(iii) [sales-of securities-in-an-employee-stockpurchase/option-plan] must
file with the commissioner no later than fifteen (15) days after the first sale, as defined
under T.C A §48-1-102(19)(A), from, in, or into Tennessee:

(e} A completed and properly executed Form [N-1461 [One—{1H—copy—of-the—form
entitled] “Notice of Sale of Securites Pursuant to Employee Stock
Purchase/Option Plan Exemption”, as provided by the Division;

(23} A completed and properly executed consent to service of process on Form U-2
or in such other format acceptable to the Division, as provided under T.C.A. § 48-

1-124(e)fA-Form-U-2-Uniform Consent-to-Service-of Process);

Bifter} A compieted and proper!v executed Form U-2A, if apphcabte{—tf—the—lssueHs—a

()} tA—non-refundable] The filing fee as provided under TCA § 48-1-
103(0) (@) (AN (c)lin-the-ameunt-of five hundred-dollars-{$500)}, and

(5)e}} A statement specifyingineting] the date of the first sale, if any, of such securities
[seeurity} from, in_or into this state.

T.C.A. §§ 48-1-103(b)(9), 48-1-115, 48-1-116, and 48-1-124f—and-Public-Acts—of-2001;
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placed on file in his office as rules at the expiration of ninety (90) days of the filing of the proposed rule with the
Secretary of State.

Date: 5 / / 97/ / 7
SR

Name of Officer: ﬁulie Mix McPeak

Commissioner of the Department of Commerce and
Insurance

Title of Officer:

Notary Public Signature: 5///9// 7
My commission expires on: ///5/:9&
77

Agency/Board/Commission: CO/HM?/‘CC_ ﬂAJﬂSH/‘ﬂ[CQ

Rule Chapter Number(s): 0780-0%-p2

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5. /
/
~FHuhowr «:d  Slat

Herbert H. Siatary Il
Attorney General and Reporter

/o
) by

[2

Date
Department of State Use Only

Filed with the Department of State on: Q@O i i’?

Ve[
Wil
Tre Hargett

Secretary of State

Effective on:

“Au
<A 28



G.O.C. STAFF RULE ABSTRACT

DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Agriculture
Consumer and Industry Services
Plant Sales and Distribution; Quarantines

Tennessee Code Annotated, Sections 43-6-104
and 43-6-106

February 4, 2018 through June 30, 2018
Minimal

This rulemaking hearing rule provides for a new
quarantine against boxwood blight to prevent the
spread of the disease. The rule also amends
general packing requirements for the shipment of
plants in commerce, and the removal of five
counties from the Thousand Cankers Disease
quarantine.
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Public Hearing Comments

The Department of Agriculture held a public hearing on September 12, 2017. Jay Miller served as hearing officer
for the rulemaking hearing, regarding chapters 0080-06-01 Plant Sales and Distribution; 0080-06-07 Boxwood
Blight Quarantine; and 0080-06-11 Thousand Cankers Disease Quarantine. Oral comments from the hearing and
written comments from constituents are summarized below along with the Department's response.

Comment;

Jeff Ray of Nashville Nursery and Landscape Supply, Inc. in Nashville, Tennessee commented that boxwood
blight is a serious and legitimate concern in the nursery and plant industries. He and others requested specific
guidance to address the disease for all segments of the landscape supply and distribution chain, including the
length of time materials are required to be quarantined to ensure boxwood blight is not present. He also
commented that the rule needed additional clarification on the responsibilities of sectors within the industry (e.g.
growers, distributors, landscapers, and property owners) in order to contain boxwood blight.

Response:

The Department appreciates Mr. Ray’'s comments and agrees that boxwood blight is a serious concern for
Tennessee plant industries. As boxwood blight spreads in the United States, the Department anticipates more
information will be learned about how the disease spreads, what measures are most effective in containing it, and
what actions are best suited for material found to be infected (e.g. burning, burial, or bagged disposal), etc.
Inasmuch as more information and education may likely occur as this disease progresses, the Department is
hesitant to promulgate in rule particular containment practices as requirements if they may quickly be outdated.
Instead, the Department has published more specific disease information and suggested best practices at its
website: https://www.th.gov/agriculture/article/ag-businesses-other-pests, and intends for this rule to focus on
more elemental requirements for containment of the disease, i.e. phytosanitary inspection, involvement in
cleanliness programs, and pre-notification of shipments from outside Tennessee. When and if infections are
found in Tennessee, the Department is equipped under this rule to issue orders specific to the particular
circumstances of those occurrences. In that way, the Department anticipates being able to respond to situations
in a minimally intrusive fashion that still protects the public health and welfare from spread of this disease. While
the Department cannot predict outcomes for all possible situations in which boxwood blight might be observed, it
is likely that departmental response will include stop-movement and destruction of material that is infected or
exposed to infection if it is capable of spreading the disease, and sanitation of all exposed equipment, etc. The
Department is not persuaded that that holding all boxwood materials in quarantine for a prescribed time will be
effective in managing risks of the disease, because host plants may be asymptomatic, and is concerned that such
weightier requirements will unduly burden private business without significant public benefit.

As written the basic requirements of this rule are: for shipment of boxwood plants from out-of-state or from any
quarantined area in Tennessee, the movement must be reported to the Department by any nursery or plant
dealer, etc. in Tennessee who receives the shipment; and the shipment must be accompanied by a phytosanitary
inspection certificate and a cleanliness program compliance agreement. If a firm in Tennessee receives violative
material, the firm is not subject to penalty for viclation of the quarantine unless it imported the material or failed to
report its receipt; however, the firm will be subject to stop movement and destruction orders issued for the
material. The firm may also be quarantined for containment of the disease.

Comment:

Danny Roller of Rock Island, Tennessee complimented the cross section of industry representatives present at
the hearing and appreciated the varied perspective of plant retailers, wholesalers, and producers.

Response:

The Department appreciates Mr. Roller's comments. The Department continually strives for good communication
with all of its stakeholders regarding how regulatory requirements affect them and how the public safety may best
be protected.

Comment:
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Frank Collier of Pleasant Cove Nursery in Rock Island, Tennessee voiced a concern that, in response to
Tennessee's quarantine against out-of-state shipments of boxwood plants, other states may institute tougher
quarantines against Tennessee for similar shipments into their states. Mr. Coliier suggested that for shipment of
regulated articles into Tennessee, the rule should require a phytosanitary certificate and cleanliness program
agreement—not simply one or the other. Mr. Collier also recommended the rule require notification to the
Department before any boxwood plants are shipped into the state—although Mr. Collier admits it may be
impractical for the Department to inspect all boxwood shipments coming into the state. Mr. Collier also asked that
the rule require boxwoods imported into the state not be sprayed with fungicide within 30 days prior to shipment,
so that boxwood blight symptoms are not masked upon entry into Tennessee. Mr. Collier indicated that as a
grower, he is already beginning to drop production of various varieties of boxwood believed to be more
susceptible to boxwood blight. He and others stressed the need to educate stakeholders on how the disease is
spread and what can be done to curtail its progression. Mr. Collier would urge rejection of this quarantine rule if it
does not include a phytosanitary inspection requirement and notification of shipments. Mr. Collier and others
urged firm participation in cleanliness programs. He indicated that other states are already instituting similar
restrictions on boxwood movement, including Maryland, Virginia, and Oregon. Finally, Mr. Collier voiced
concerns over how a Tennessee firm can verify the out-of-state producer's compliance with Tennessee
requirements prior to shipping boxwoods into Tennessee.

Response:

The Department appreciates Mr. Collier's comments, and agrees that hoxwood blight is a serious concern
affecting the plant industry that will require coordinated efforts in regulation, outreach, and education in order to
address the disease. The Department is hopeful that this rule may serve a pivotal part in that process.

With respect to Mr. Collier's concerns for quarantine warfare among the states, whether a sister state
promulgates weightier restrictions in response to a Tennessee quarantine or shipment restriction is always a
concern for the Department before promulgating a quarantine rule of this kind. Consequently, this rule is drafted
to be as minimally intrusive as possible for affected parties. As noted in previous responses, the rule requires
inspection, compliance agreement practices, and pre-notification of shipment. The rule has not taken up more
restrictive requirements such as automatic 30-day quarantines for observation, etc. It is the Department’'s hope
that other states will value this approach for their producers that ship product into Tennessee while also serving to
protect spread of the boxwood blight disease. The Department is encouraged that other states are reported to be
taking up similar measures.

With respect to Mr. Collier's suggestion to make inspection and compliance agreements both applicable
requirements and his suggestion to require notification of shipments into Tennessee, the Department finds the
suggestions well-taken and has amended the rules accordingly. Inasmuch as enforcement of the pre-notification
requirement is difficult among out-of-state shippers and with the limited resources of the Department, the rule
includes the notification requirement only among firms licensed by the Department. This requirement will be more
enforceable than as against out-of-state firms and will still apply to the vast majority of out-of-state shipments of
boxwood plants into Tennessee.

With respect to Mr. Collier's concern for liability of Tennessee firms that receive violative product and his
suggestion for a 30-day holding period of all received boxwood plants (for observation and for non-spray of
fungicides), the Department makes the same response as detailed above for Mr. Ray's comments.

Comment:

David Bates of Bates Nursery and Garden Center in Nashville, Tennessee commented that firms in the plant
industry are already changing their production and supply of boxwoods based on concerns with Boxwood Blight.
Mr. Bates stressed the importance of knowing what was required for out-of-state shippers so that in-state
recipients can be compliant with this rule. Mr. Bates and others in attendance indicated difficulty understanding
the rule. These persons asked for greater clarity and specificity on what requirements were for shipping and
receiving boxwood plants in the state and what the ramifications were for violating those requirements. On this
point, Mr. Bates expressed concern that if boxwood blight was found on his premises, a resuilting stop-movement
order or quarantine of his business could include other species of plants besides boxwood. Mr. Bates requested
clarity on how to avoid such a situation. Mr. Bates recommended automatic quarantine of out-of-state shipments
and shipments from uncertified growers for 30 days prior to sale or movement.

Response:
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The Department appreciates Mr. Bates’ comments. With respect o his concerns regarding rule clarity, the
Department finds Mr. Bates’ comments well-taken and has amended the rule accordingly. Subsequent revision of
the rule focused on using more plain language, removing redundant or unnecessary definitions, words, and
phrases, shortening sentences, removing loquacious qualifiers (e.g. “otherwise in compliance”), and using more
specific definitions (e.g. “certificate” is more clearly defined as a "phytosanitary certificate,” etc.). The Department
continually strives to revise all of its rules to be clearer and more easily understood by affected parties, while also
not creating loopholes in protection of the public health and welfare.

With respect to the remainder of Mr. Bates' comments, the Department makes the same response as detailed
above for Mr. Ray’s comments.

Comment:

Steve Bennett of Riverbend Nurseries in Thompson Station, Tennessee commented on the importance of
knowing how boxwood blight is spread and that if it is waterborne, the recycling of irrigation water at a nursery is a
major concern for spread of the disease. Bennett, and others, indicated a need for greater clarity on whether and
how infected plants will be required to be destroyed so that firms can be prepared for burning, burying, bagging
and disposition, etc.

Response:

The Department appreciates Mr. Bennett's comments and makes the same response as detailed above for Mr.
Ray's comments.

Comment:

No member of the public in attendance voiced a concern that the rule was unnecessary to protect the public
health, safety, or weifare. No member of the public voiced a concern that the rule was arbitrary or unreasonable.
No member of the public voiced a concern that the rule would adversely or unnecessarily impact business or
individuals.

Response:

The Department appreciates all comments made in this rulemaking process and is encouraged that no member of
the public found the rule to be unnecessary, arbitrary, or adversely impactful.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

) Type or types of small business subject to the proposed rule that would bear the cost of and/or directly
benefit from the proposed rule:

Businesses subject to the proposed rule include those businesses engaged in the sale, distribution, or
receipt of boxwood or Sarcococca plants or plant material. Affected firms include greenhouses,
nurseries, plant dealers, landscapers, florists, and wild plant collectors.

(2) Identification and estimate of the number of small businesses subject to the proposed rule:

Approximately 265 greenhouses, 564 nurseries, 1969 plant dealers, 593 landscapers, 305 florists, and 15
wild plant collectors are licensed with the department.

(3) Projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record:

Reporting, recordkeeping, and other administrative costs are minimally affected by this rule where firms
are required to report receipt of out-of-state boxwood and Sarcococca plants to the Department. The
Department has not established required reporting means and would accept email, phone, or other
convenient notification from affected firms.

(4) Statement of the probable effect on impacted small businesses and consumers:

This rule protects Tennessee from receiving material infected with boxwood blight from out-of-state
suppliers and removes five counties (Campbell, Claiborne, Grainger, Monroe, and Scott) from the
Thousand Cankers Disease quarantine. Removal from the quarantine allows less restrictive movement of
some firewood and other materials from or through these counties.

(5) Description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and/or objectives of the proposed rule that may exist, and to what extent such alternative means
might be less burdensome to small business:

No less burdensome methods for achieving this purpose are possible.

6) Comparison of the proposed rule with any federal or state counterparts:
USDA does not currently consider boxwood blight to be an actionable pest. However, several other
states are reported to take up or to consider similar restrictions on movement of boxwood and

Sarcococca plants and plant material.

7 Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

Exemption of small businesses from this rule may expose the state to greater risks associated with
movement of boxwood and Sarcococca plants and plant material.

Impact on Local Governments
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Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://publications.tnsosfiles.com/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

No impact is expected on local governments.
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Additional Information Required by Joint Government Operati'ons Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The rule entails a new quarantine against boxwood blight to prevent spread of the disease. The rule also entails
amendments to general packing requirements for shipment of plants in commerce and removal of five counties
from the Thousand Cankers Disease quarantine.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Under T.C.A. §§ 43-6-104 and 43-6-106, the commissioner of agriculture is authorized to promulgate rules
necessary to prevent dissemination of plant diseases in the state, to establish quarantines restricting movement
of plants and plant material within the state, and to promulgate rules regarding the distribution of plants.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Businesses subject to the proposed rule include greenhouses, nurseries, plant dealers, landscapers, florists,
and wild plant collectors. At public hearing, one nurseryman urged rejection of the rule as previously written
because the rule did not require phytosanitary inspection or pre-notification of imported boxwood plants. Upon
review, the Department has amended the rule to include these measures. ‘

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

| There are no known attorney general opinions or court decisions in this state that directly relate to the rule. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| The estimated increase in departmental expenditures resulting from this rule is minimal. |

(F) dentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

David Waddell, Administrative Director, Tennessee Department of Agriculture, Division of Consumer & Industry
Services

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

David Waddell, Administrative Director, Tennessee Department of Agriculture, Division of Consumer & Industry
Services

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

| 436 Hogan Road, Nashville, Tennessee 37220; (615) 837-5331; david.waddell@tn.gov |

() Any additional information relevant to the rule proposed for continuation that the committee requests.
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New

Chapter 0080-06-07
Boxwood Blight Quarantine

0080-06-07-.01 Declaration of Quarantine.

)

Boxwood blight, also known as box blight and boxwood leaf drop, is a plant disease that may affect all

(2)

Buxus and Sarcococca species of plants. The disease is caused by the fungus Calonectria
pseudonaviculatum. It has been observed in the United States and is known to spread rapidly in warm
and humid conditions. Symptoms include leaf spots, stem lesions, and premature leaf drop. Fungicides
applied to affected plants do not cure the disease but only mask these symptoms. The disease is often
fatal to infected plants. Boxwood blight does not require a wound entry to infect a host plant.
Consequently, the disease may spread easily and rapidly. Given the ease of contagion and risk of
unknowingly moving infected plant material, boxwood blight poses a significant risk to Tennessee
landscapes and commercial plant industries in the state. Therefore, a quarantine against boxwood blight
is necessary to protect the agricultural, horticultural, silvicultural, and other interests of the state.

The department hereby establishes a guarantine to restrict movement of all plants and regulated articles

under this chapter as capable of supporting dissemination of boxwood blight.

Authority: T.C A. §§ 4-3-203, 43-6-104, and 43-6-106.

0080-06-07-.02 Definitions.

(0

Terms in this chapter share those meanings of terms set forth in the Tennessee Plant Pest Act, T.C.A.

(2)

§43-6-101, et seq.

When used in this chapter, unless the context requires otherwise:

(a) Act means the Tennessee Plant Pest Act, compiled at T.C.A. §43-6-101, et seq.;

(b} Boxwood plant means any plant of a species within the Buxus genus and includes any part of the
plant in any form;

(c) Boxwood blight means any plant disease or symptom of disease caused by the fungus
Calonectria pseudonaviculatum;

(d) Cleanliness program agreement means a voluntary compliance agreement between a duly
authorized federal or state requlatory official and a person for the growth, holding, or movement
of requlated articles in accordance with principles of a cleanliness program recognized by the
issuing official for the prevention of spreading boxwood blight;

(e) Infected, infested, diseased, or words of similar import mean infected with boxwood blight or so
exposed to the disease that infection can reasonably be expected to occur;

() Move, distribute, ship, transport, or words of similar import mean 1o relocate, to offer to relocate,
or to cause the relocation of an item from one real property to another;

(q) Person means an individual, partnership, corporation, or any other form of legal entity;

(h) Phytosanitary certificate means a certificate of phytosanitary inspection prepared by a duly
authorized federal or state requlatory official that affirms a regulated article has been inspected

’
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(i)

and found to be apparently free of boxwood blight:

Quarantine area means a defined area from where the movement of requlated articles is

prohibited except in accordance with this chapter;

Regulated article means any item or material determined by the department to pose a material

(k)

risk for spreading boxwood blight. Requlated articles include:

1. Boxwood plants and any material containing boxwood plants, e.qg. compost, mulch, soil,
or waste:
2. Sarcococca plants and any material containing Sarcococca plants, e.q. compost, muich,

soil, or waste: and,

3. Any equipment, shipping material, compost, mulch, soil, or waste exposed o boxwood or
Sarcococca plants.

Sarcococca plant means any plant of a species within the Sarcococca genus and includes any

Q)

part of the plant in any form:

Stop movement order means a written directive issued by a duly authorized federal or state

requlatory official to prohibit or limit the movement of requlated articles.

Authority: T.C.A. §§ 4-3-203, 43-6-104, and 43-6-106.

0080-06-07-.03 Quarantine Areas.

(1) Designated guarantine areas. [RESERVED]

(2) Temporary quarantine of non-designated areas.

(a)

The department may temporarily quarantine any non-designated area upon written notice to its

owner or upon general publication if:

1 Boxwood blight is observed within the area;

2. Significant symptoms or indicators of boxwood blight are observed within the area;

3. Infected plants or regulated articles are shipped into the area; or,

4. Any plants or regulated articles shipped into the area share a common container, vessel,

producer, or shipper with plants or articles found fo be infected.

The department may lift the temporary quarantine of a non-designated area if after due inspection

boxwood blight is not observed within the area and there exists no reasonable cause o continue
the quarantine.

Authority: T.C.A. §§ 4-3-203, 43-8-104, and 43-6-106.

0080-06-07-.04 Conditions for Movement of Requlated Articles.

(1 A person shall not ship any boxwood plant, Sarcococca plant, or other requlated article into the state

unless:

(a)

The shipment is plainly marked with the name and address of the sender and the recipient. and,
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(2)

(b) The shipment is accompanied by a phytosanitary certificate and cleanliness program agreement
issued for the plant or article; or is accompanied by written authorization from the department for
movement of the plant or article, e.g. for research, destruction, or emergency purposes.

A person shall not ship any boxwood plant, Sarcococca plant, or other regulated article from a quarantine

area unless the shipment is accompanied by a phytosanitary certificate and cleanliness program
agreement: or is accompanied by written authorization from the department.

A person shall not ship any boxwood plant. Sarcococca plant, or other regulated article through a

quarantine area in route to its destination uniess:

(a) No items are loaded on to or off of the shipment within the guarantine area; or,

(b) After the shipment is loaded or unloaded within the quarantine area, all items being moved out of
the guarantine area are accompanied by cleanliness program agreements and newly issued
phytosanitary certificates.

Each boxwood plant._Sarcococca plant, or other regulated article moved not in conformity with this

(5)

chapter—or moved contrary to the phytosanitary certificate, cleanliness program agreement, or
authorization for which its movement was permitted—shall constitute a separate violation of this chapter.

Any person licensed by the department as a greenhouse, nursery, plant dealer, florist, landscaper, or wild

plant collector shall notify the department within three days of importing or receiving any boxwood or
Sarcococca plant from an origin outside the state. The person shall include in the notification the species,
number, location, and date of plants received. To comply with this reguirement a person may notify the
department of anticipated shipments of boxwood or Sarcococca plants prior to their actual import.

Authority: T.C.A. §8 4-3-203, 43-6-104, and 43-6-106,

0080-06-07-.05 Inspections.

(1)

Scope of inspections. The department may enter any property or location during normal business hours

(2)

where the department has reason to believe that boxwood plants, Sarcococca plants, or other regulated
articles are being grown or kept. The department may enter such place for the purposes of inspecting
any plant or requlated article as necessary for the prevention of spreading boxwood blight or for the
purposes of examining and copying records necessary to determine compliance with this chapter.

The department may conduct inspections of persons under this chapter as often as the department

deems necessary for the prevention of spreading boxwood blight.

Authority: T.C.A. §§ 4-3-203, 43-6-104, and 43-6-106.

0080-06-07-.06 Violations.

(1)

A person is responsible for violations of the Act or this chapter when committed by either the person or

(2)

his agent.

Each violation of the Act, this chapter, or departmental orders issued under this chapter is grounds for

issuance of stop movement orders: denial or revocation of any license issued by the department; actions
for injunction: and imposition of civil penalties or criminal charges against the violator.

Authority: T.C A. 8§88 4-3-203, 43-6-104, and 43-6-106.

0080-06-07-.07 Cleanliness Program Agreements.
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(1) Any breach of a cleanliness program agreement shall constitute a separate violation of this chapter.

(2) Revocation of any license issued by the department shall be grounds for immediate rescission of any
cleanliness program agreement o which the licensee or the department is a party.

Authority: T.C.A. §§ 4-3-203, 43-6-104, and 43-6-106.

0080-06-07-.08 Stop Movement Orders.

(H The department may issue a stop movement order for any boxwood plant, Sarcococca plant, or other
requlated article that is: moved in violation of the Act or this chapter: found to be infected: or found to be
capable of spreading boxwood blight.

(2) The department may lift a stop movement order when the item that is subject to the order is treated
returned, or destroyed as directed by the department at the owner's or possessor’s expense. If the item
is not treated or returned as ordered by the department within 10 days of the stop movement order being
issued, the department may order the item destroyed at the owner's expense.

(3} Any person aggrieved by an order of the department issued under the Act or this chapter, may petition
the department for review of the order under T.C.A. §43-6-105 and the Uniform Administrative
Procedures Act. Petitions for review of a departmental order must be submitted to the department in
writing within 10 days of the order being issued. If no petition is filed with the department within the 10
day period, the department's order shall become final and will not be subiect to review.

Authority: T.C.A. §§ 4-3-203, 43-6-104, and 43-6-106.

Amendments

Chapter 0080-06-01
Plant Sales and Distribution

Paragraph 0080-06-01-.03(1) is amended by deleting the paragraph in its entirety and substituting instead the
following language so that as amended the paragraph shall read:

0080-06-01-.03 License, Certificate, and Packing Requirements.

(1) Neo-plant-shall-be-seold;-offered-for sale,-ortransported-A person shall not sell, offer for sale, or transport a
plant in the-state-commerce unless the plant or its shipment is accompanied by a copy of a valid license
or certificate or-icense-from a duly authorized federal or state regulatory official-is-affixed-to-the-plant-its
shipment-or-its-inveice, affirming the plant is apparently free of pests, pest plants, and disease.

Authority: T.C.A. §§ 4-3-203, 43-6-104, and 43-6-1086.

Chapter 0080-06-11
Thousand Cankers Disease Quarantine

Chapter 0080-06-11 Thousand Cankers Disease is amended by re-titling the chapter “Thousand Cankers
Disease Quarantine”.

Authority: T.C.A. §§ 4-3-203, 43-6-104, and 43-6-106.
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Rule 0080-06-11-.04 Quarantined Areas is amended by deleting the rule in its entirety and substituting instead the
following language so that as amended the rule shall read:

0080-06-11-.04 Quarantine Areas.

(1) The following-areas-inTennessee-are-desighated-as-Designated quarantined areas:, Anderson, Blount,
Jefferson, Knox, Loudon, Morgan, Rhea, Roane, Sevier, and Union counties are designated guarantine
areas.

{a}——-Anderson County —The entire-county:

{b)——Blount County—The-entire-county-

(d)——Union Gounty —The entire county.

{e}——Other-counties-where-the-thousand-cankers disease-is-found-by-the commissioner-orcounties
determined-by-the commissioner-to-be-at-high-riskfor the-presence-ef- thousand-cankers-disease-

Such-counties-shall-be-conspicuously-posted-on-the-department's website at
http-Hstate-th-usfagriculturefregulatory/plants-himl.

(2) Temporary quarantine of non-designated areas.

(a) The department may temporarily quarantine any non-designated area upon written notice to its
owner or upon general publication if:

1 Thousand Cankers Disease is observed within the area;

2. Significant symptoms or indicators of Thousand Cankers Disease are observed within the
area;

3. Infected plants or reqgulated articles are shipped into the area; or,

4. Any plants or regulated articles shipped into the area share a common container, vessel,

producer, or shipper with plants or articles found fo be infected.

(b) The department may lift the temporary guarantine of a non-designated area if after due inspection
Thousand Cankers Disease is not observed within the area and there exists no reasonable cause
to continue its guarantine.

Authority: T.C.A. §§ 4-3-203, 43-6-104, and 43-6-106.

Repeal

Chapter 0080-06-11
Thousand Cankers Disease Quarantine

Rule 0080-06-11-.05 Regulated Buffer Areas is repealed in its entirety.

0080-66-11--05 Regulated Buffer Areas.
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Authority: T.C.A. §§ 4-3-203, 43-6-104, and 43-6-106.

Rule 0080-06-11-.07 Movement of Regulated Articles from Regulated Buffer Areas is repealed in its entirety.
0080-06-11-.07 Movementof Regulated Articles from-Regulated Buffer Areas.
(@) With-a certificate or limited permit issued-and-attached-in-accordance with-this-chapter-
i " - : :

4 The-regulated-article-originates-outside the-quarantined-or-otherregulated-buffer area
and-is-meoved-through-the-regulated-buffer-area-under the-foliowing-conditions:

@———Jh&pem%s@ﬁeagmn&desﬁna&e@ are-indicated-on-a-document-accompanying

Authority: T.C.A. §§ 4-3-203, 43-6-104, and 43-6-106.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye ‘ No Abstain Absent Signature
(if required)

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Department of Agrlculture (board/commission/ other authority) on _¢& 7 519/ 7 (mm/dd/yyyy), and is
in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 07/17/17

Rulemaking Hearing(s) Conducted on: (add more dates). 09/12117

pate: Dot 13 2077

Signature: / 07% %{

Name of Officer: A4t 7@@/@%@/@

ff’@?i“o%er Commiesioier

S

TENNESSEE
NotargPubli Signature @@7&}% - %’7‘/
PUBLIC (/, Z/ _ ] 194
My (mmas}incm pires on: July S po02]
\ )f\ r { L3 L

Agency/Board/Commission:

Rule Chapter Number(s):

All emergency rules provided for herein have been examined by the Attorney General and Reporter of the State
of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
- # £tg W

Herbert H Slatéy

oy Attorney General and Reporter
o/u o1

P . - Date
6épa&ment of State Use Only

‘:w ‘ Filed with the Department of State on: iy / {

:_; ij ’ Effective on: 2l4//8

Ykt
V4 Tre Hargett

Secretary of State
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G.O.C. STAFF RULE ABSTRACT

AGENCY:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Alcoholic Beverage Commission

Rules for Manager Permits - Reduction of Permit
Fee and Annual Training Requirement for
Managers

Tenn. Code Ann. Sections 57-3-816 and 57-3-221
require a manager permit for any individual in
actual control of the alcohol, wine or beer
operations of a retailer.

February 19, 2018, through June 30, 2018

Based on the proposed fee reduction for 5-year
manager permits, the ABC expects to see a
decrease in current services revenue of $413,250
in FY22.

This rulemaking hearing rule clarifies who must
obtain a manager permit for a retail package store
and a retail food store pursuant to the passage of
the "wine in grocery store" legislation. The rule
also reduces the manager permit fee from $200 to
$50. The rule also reduces the annual training
requirement for managers from 2 hours to 1 hour.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses fo public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable

There were no public comments on these particular rule amendments.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

(Insert statement here)

These rules would benefit small businesses by reducing the manager permit fee and the training requirement for
managers at retail food stores and retail package stores. Small business owners expressed concerns to the ABC
that this manager permit fee and the training requirements represented an excessive business burden imposed
on the industry.

As a result, we evaluated the rules and determined that the manager permit fee was set at the statutory maximum
at the very beginning of the implementation of WIGS. We also determined the annual training requirement to be
excessive in comparison to other permit training requirements.

These rules reduce the fee to be more consistent with other permit fees at the ABC, instead of 4 times higher than
other permit fees. Moreover, these rules reduce the fraining requirement in a way that will require business
owners to spend less time in training, rather than running their business on an annual basis. The ABC believes
the same quality training may be accomplished in half the time.

An exact number of such small businesses affected is impossible to estimate at this time, but is expected to be
substantial and significant. There are no less burdensome, intrusive, or costly method for effectuating such
purpose and requirements. There are no state or federal counterparts for which this rule can be effectively
compared to. The exemption of small businesses from this rule would be detrimental to the small businesses of
this state and would be contrary to statute.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http:/istate.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

(Insert statement here)

These rules will not impact local government.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This rule clarifies who must obtain a manager permit for a retail package store and a retail food store pursuant to
the passage of the "wine in grocery store” legislation. The rule also reduces the manager permit fee from $200
to $50. Finally, the rule reduces the annual training requirement for managers from 2 hours to 1 hour.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Tenn. Code Ann. Sections 57-3-816 and 57-3-221 require a manager permit for any individual in actual control
of the alcohol, wine or beer operations of a retailer.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this

rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Retail food store owners and employees, retail package store owners and employees, and trainers would most
likely be impacted by this rule. Because these rules reduce a fee and reduce the length of the training, these
stakeholders would likely urge adoption of the rule.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

N/A |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

Based on the proposed fee reduction for 5-year manager permits, the TABC expects to see a decrease in
current services revenue of $413,250 in FY22.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

| Clay Byrd, Executive Director; Zack Blair, Assistant Director [

(G) ldentification of the appropriate agency representative or representatives who wil!l explain the rule ata
scheduled meeting of the committees;

| Clay Byrd, Executive Director |

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Clay Byrd, Executive Director, 500 James Robertson Parkway, 3rd floor, Nashville, TN, 37243; 615-741-7620
Clay.Byrd@tn.gov

() Any additional information relevant to the rule proposed for continuation that the committee requests.

A vast majority of the statutory provisions governing the WIGs legislation took effect on July 1,2016. This
effective date prompted an industry meeting/public forum for stakeholder comment on July 7th 2016 , in which
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industry members expressed concerns over ambiguities imbedded within the comprehensive framework of the
new law. Through communication and collaboration, the TABC published guidance to settle the industry’s
concerns in an expeditious manner. (see links below), and These rules represent the promulgation of that
guidance. hitp://www.in.gov/abc/topic/frequently-asked-questions
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Division of Publications
312 Rosa L. Parks Avenue, 8th Fioor Snodgrass/TN Tower Sequence Number: i~ 14-1"7
- Nashville, TN 37243 .
Phone: 615-741-2650 Rule ID(s): (e 8
Email: publications. information@tn.gov File Date: / //Z} /177
Effective Date: 2/14/18

Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed after and as a result of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninely (90) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and to subsequent rules that make permanent such emergency
rules, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did not, during the preceding

two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operaling the board, commission or entity in accordance with § 4-29-
121(b).

 Agency/Board/Commission: | Tennessee Alcoholic Beverage Commission
Division:
Contact Person: | Clay Byrd, Executive Director
Address: | 500 James Robertson Pkwy, 3" Floor, Nashville, TN
Zip: | 37243
Phone: | 615-741-7620
Email: | Clay.Byrd@tn.gov

Revision Type (check all that apply):
_____ Amendment
X New
____ Repeal

Rule(s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

0100-13 Rules for Manager Permits
Rule Number Rule Title

0100-13-.01 Manager Permits
0100-13-.02 Obtaining a Manager Permit
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RULES OF THE TENNESSEE ALCOHOLIC BEVERAGE COMMISSION

CHAPTER 0100-13 RULES FOR MAMAGER PERMITS

TABLE OF CONTENTS

0100-13-.01 Manager Permils

0100-13-.02 Obtaining a Manaager Permit

A manager permit shall be required of any individual operating. supervising, or mansding a retail

nackage store licensed pursuant fo TCA. § 57-3-204 and any individual (e.q. a desigrated
manager) in actual control of the wine operation at a retail food store licensed pursuant toc 7.C A,

MNotwithstanding the provisions of 0100-06-.05(1) above. any individual may ba ssued both an ofl-

premise retail emplovee permit and an on-premise server permit if that individual has compieted
and subrmitted the appropriate anplications. Further. that parson must qualify for and meet all the
requirements to obiain each permit,

An_individual licensed as a sole proorietorship pursuant to TC A 88 57-3-204 or 57-3-B01 &4

sed., shall be authorized to engage in the activities outlined herein without the requirement of &

0100-13-01 Manager Permils
1)
§ 57-3-801 et seq.
(2)
(3}
managar permit.
(4)

A mansager permit may be suspended or revoked by the Commission for any vioation of Title £7

of the Tennessee Code or the rules and requiations of the Commission committed by the holdar
of the manager permit or by any persen operating under the supervision of the holder of the
managar permit. A marager permit may also be suspendsd or revoked 7 the permittee no longer
meets the requirements for the issuance of the manager permit pursuant o TCA. § 57-3-22°0

Authority. T.C A_88 87-1-209, 57-3-104, 57-3-221, and 57-3-812. Administrative History:

0100-13-.02

Obtaining_a Manager Permit

(1)

Any incividual seeking a manager permit shall complete the aoplication form established by the

(2)

Commission, along with a completed declaration of citizenship {(Form AB-C11€) and any othaer
informeation that the Tennessee Alcoholic Beverage Commission may recuest

Any applicant for a manager permit shall pay the permit fee o the Commssion pror (o beirg

(3)

issued the permit. This permit fee is $80.00 pursuentto TC A § 57-3-221{cL.

Any individual whe either has a manager permit or is seaking a manacer permit shall annually

(4)

attend:

(a Either & responsible beer vendor training program pursuant to Crapter 0100-08 or a
rasponsible wing vendor training program pursuant to Chapter 0100-"2; and

b) A _one (1) hour course faught by the Commission or by an entity _authorized by the
Commission, at such place and time as may be specifisd by tha Commission,  Such
one (1) hour course may cover any material deemed appropriate by the Comrnission ang
rmay include, but not necessarily be limited to, a review of recent changes in_the law,_a
review of certain statutes, rules. and regulations as decided uopon by the Commission
and an opportunity for a guesticn and answer session.

Any individual applying for a mansger perrmit shall attend, and provide proof of atlendance o, the

fraining program _and the training course required by paragrapch (3) of this rule prior {o tre
issuance of a manager permit fo such individual, _Any such treining shal be valid for anly one (1)
year, and any such fraining attended more than one (1) vear from the date of application for a
managar permit shall not be suffcient to satisfy the ragquirements of this rule.

Authority. T.C. A 88 57-3-104 and £7-3-221.
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* |f-a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

Bryan Kaegi o
,4"'«;7&/—-‘ .

m

John A. Jones

Richard Skiles \/

| certify that this is an accurate and complete copy of rulemaking hearingé‘l/;s, lawfully promulgated and adopted
by the Tennessee Alcoholic Beverage Commission (board/commission/ other authority) on 05/23/2017
(mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Depariment of State on; 01/17/17

Rulemaking Hearing(s) Conducted on. (add more dates). 03/14/2017

Date: 5 2 “{' . } ]
Signature: ///’}ﬁ\/“q ";/(/
gy U7

X ) 4, ] .
= @\{ gﬁfi&%%;& Name of Officer: _Clay Byrd

s,
W
by /

=

< STATE OF %
{ TENNESSEE %

Wi,
e/

Title of Officer: Executive Director, TABC

“sigg e

£ 1 NOTARY - o
z Lc ¢ . ; s YR e T
S PUB & Subscribed and sworn to before me on: F\J\(Qq’ e / 7y /'Cf f/
2.2, 04 50 uent \:ﬁ?‘ ’Qk.,»gl”@ —— 4\) -
T, DSOM OO oV . 42N - N

o, fm;gmm%&x@%ﬁg Notary Public Signature:, ¢ L _ s

s sion xPRE N
My commission expires on; {~ (o A AT

Agency/Board/Commission:

Rule Chapter Number(s):

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as {o legality pursuant to the provisions of the Administrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Slatéryll

Attorney General and Reporter

Hjgj20:7
i

Date
Department of State Use Only
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Filed with the Department of State on: [}/2//17

Effective on: 2119118 -

Tre Hargett
Secretary of State
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G.O.C. STAFF RULE ABSTRACT

DEPARTMENT:

DIVISION:

SUBJECT:

STATUTORY AUTHORITY:

EFFECTIVE DATES:

FISCAL IMPACT:

STAFF RULE ABSTRACT:

Commerce and Insurance, Board of Cosmetology
and Barber Examiners

Regulatory Boards

Equipment and Location Requirements for Barber
Shops; Fees; Residential Barber Services

2017 Public Chapter No. 102 mandates the
promulgation of these rules and sets forth relevant
guidelines. Specifically, the law creates a
residential barber certificate that permits barbers to
provide residential services. :

February 19, 2018 through June 30, 2018

The promulgation of these rules is expected to
increase state government revenues by a minimal
amount. Because the number of barbers interested
in obtaining a residential barber certificate is
unknown, the accounting department for the
Tennessee Department of Commerce and
Insurance is unable to provide a more specific
estimate.

These proposed rules establish the equipment
requirements and fees for residential barber
certificates. The equipment requirements are
related to health and safety. There are no relevant
changes in previous regulations effectuated by
these rules.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall con-
duct a review of whether a proposed rule or rule affects small business.

1.

The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule;

There are approximately 1,995 licensed barber shops in the state of Tennessee. The vast majority of
these shops are considered small businesses. There are also approximately 4,990 licensed master bar-
bers in the state of Tennessee. These rules would allow master barbers to provide residential barbering
services, which was previously not allowed under the law. As such, master barbers would directly benefit
from these rules. Consumers would benefit because there would be more convenient access to the ser-
vices provided by master barbers.

Because barber shops employ master barbers, the number of barber shops could potentially decrease if
master barbers decide to leave barber shops and provide residential services as their primary source of
income. Residential barbering requires much less overhead, so this option could be attractive as opposed

to working in a barber shop. New small businesses will likely be created to connect consumers with resi-
dential barbers electronically.

Because 2017 Public Chapter No. 102 is only applicable to master barbers and cosmetologists are not
permitted to provide residential services, it is possible that cosmetologists would lose clientele thereby
impacting cosmetology shops. Cosmetologists could lose clientele because many of the services offered
by master barbers are also offered by cosmetologists. There are approximately 7,129 licensed full cos-
metology shops in the state of Tennessee. It is unlikely that barber shops or cosmetology shops would
benefit from residential barbering services being offered, so it is possible that shop owners would not
support these rules. However, these rules are required pursuant to 2017 Public Chapter No. 102. There
is no way to project the overall impact of these rules at this time.

The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record,

These rules do not have projected reporting, recordkeeping, or other administrative costs. There are fees
required for issuance and renewal of the certificate as well as equipment inspections; such fees are nec-
essary to offset the estimated costs of administering this program.

A statement of the probable effect on impacted small businesses and consumers;

See response to question #1.

A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means
might be less burdensome to small business;

There are no less burdensome, less intrusive or less costly methods of achieving the purpose of these
proposed rules.

A comparison of the proposed rule with any federal or state counterparts; and

These rules are required pursuant to 2017 Public Chapter No. 102, and are not comparable with any
known federal or state counterparts.

Analysis of the effect of the possible exemption of small businesses from all or any part of the require-
ments contained in the proposed rule.

Exempting small businesses from these rules would not be beneficial, as these rules allow master bar-
bers to provide services that they were not previously allowed to provide under current iaw.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple declara-
tive sentence, without additional comments on the merits of the policy of the rules or regulation, whether the rule
or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state tn us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These rules are not expected to have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C,A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

These rules establish the equipment requirements and fees for residential barber certificates. The equipment
requirements are related to health and safety. There are no relevant changes in previous regulations effectuat-
ed by these rules.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

2017 Public Chapter No. 102 mandates the promuigation of these rules and sets forth relevant guidelines. Spe-
cifically, the law creates a residential barber certificate that permits barbers to provide residential services.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or re-
jection of this rule;

There are approximately 1,995 licensed barber shops in the state of Tennessee. The vast majority of these
shops are considered small businesses. There are also approximately 4,990 licensed master barbers in the
state of Tennessee. These rules would allow master barbers to provide residential barbering services, which
was previously not allowed under the law. As such, master barbers would directly benefit from these rules. Con-
sumers would benefit because there would be more convenient access to the services provided by master bar-
bers.

Because barber shops employ master barbers, the number of barber shops could potentially decrease if master
barbers decide to leave barber shops and provide residential services as their primary source of income. Resi-
dential barbering requires much less overhead, so this option could be attractive as opposed to working in a
barber shop. New small businesses will likely be created to connect consumers with residential barbers elec-
tronically. '

Because 2017 Public Chapter No. 102 is only applicable to master barbers and cosmetologists are not permitted
to provide residential services, it is possible that cosmetologists would lose clientele thereby impacting cos-
metology shops. Cosmetologists could lose clientele because many of the services offered by master barbers
are also offered by cosmetologists. There are approximately 7,129 licensed full cosmetology shops in the state
of Tennessee. It is unlikely that barber shops or cosmetology shops would benefit from residential barbering
services being offered, so it is possible that shop owners would not support these rules. However, these rules
are required pursuant to 2017 Public Chapter No. 102. There is no way to project the overall impact of these
rules at this time.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

There are no known opinions of the attorney general and reporter or any judicial ruling that directly relate to the
rule or the necessity to promulgate the rule.

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resuiting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two per-
cent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The promulgation of these rules is expected to increase state government revenues by a minimal amount. Be-
cause the number of barbers interested in obtaining a residential barber certificate is unknown, the accounting
department for the Tennessee Department of Commerce and Insurance is unable to provide a more specific
estimate.
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(F) [dentification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Cherrelle Hooper
Assistant General Counsel

Roxana Gumucio
Executive Director

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Cherrelle Hooper
Assistant General Counsel

Roxana Gumucio
Executive Director

(H) Office address, telephone number, and email address of the agency representative or representatlves who
will explain the rule at a scheduled meeting of the committees; and

Cherrelle Hooper

Assistant General Counsel

500 James Robertson Parkway
Nashville, TN 37243
615-532-0631
Cherrelle.Hooper@tn.gov

Roxana Gumucio

Executive Director

500 James Robertson Parkway
Nashville, TN 37243
615-532-7081
Roxana.Gumucio@tn.gov

() Any additional»info,rmation relevant to the rule proposed for continuation that the committee requests.

None
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Chapter 0200-01
Board of Barber Examiners
Amendments

Table of Contents Chapter 0200-01 is amended by deleting the phrase “for Barber Shops” in the title of rule
0200-01-.07 and further amended by adding new rule 0200-01-.20 “Residential Barber Services” so that, as
amended, the Table of Contents shall read:

0200-01-.01 Requirements for School License 0200-01-.10 Origina! License Fee
0200-01-.02 Curriculum 0200-01-.11 Fees

0200-01-.03 Transcripts 0200-01-.12 Inspections

0200-01-.04 Applications for Examination 0200-01-.13 License Qualifications
0200-01-.05 Posting of Licenses 0200-01-.14 Teacher Training Programs

0200-01-.06 Expiration of Certificates of Registration 0200-01-.15 Student Kits
0200-01-.07 Equipment and Location Requirements 0200-01-.16 Demonstrations

forBarber-Sheps 0200-01-.17 Alcoholic Beverages
0200-01-.08 Educational Equivalent 0200-01-.18 Civil Penalties
0200-01-.09 Examinations 0200-01-.19 Mobile Shops

0200-01-.20 Residential Barber Services

Table of Contents
0200-01-.07 Equipment and Location Requirements, effective January 1, 2018, is amended by adding the follow-
ing, new appropriately numbered Paragraphs:

(7} Every barber providing residential barber services pursuantio T.C A 8§ 62-3-135 shail have a kit
consisting of at least the following materials at all imes when providing services in residences:

[E)] One (1) enclosed and labeled container with clean towels separated from other eguip-
ment, ‘

i) One (1) enclosed and labeled container sclely for sciled towels:

{cy One (1) wel surface cape;

(d) One (1) cape (not wet surface):

{e) Trash bags,

[} One (1} leak tight container for wet sterilizer solution;

{a) One (1) botile of wet sterilizer solution;

[ One (1) aerosol spray disinfectant for clippers;

() Cne (1) portable ultra violet sanitizer;

4] One (1) blood spill kit

k) Extra disposable gloves;

4] One (1) botlle of alcohol:

{my Hand sanitizer;

{n} Cotton balls;

[{s}} Cotion swabs,
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(8)

(1)

[19)! Cne (1) sharps disposal container;

[{s)] Neck strips: and

£

{r Poriable shampoo bowl, if required under Paragraph (8).

A portable shampoc bowl shall only be required pursuant to subparadgraph (730 when a barber
is providing services in a residence involving removal of chemicals including, but not limited to,
color, permanents, relaxers and conditioners. If a barber intends fo provide such services, the
portable shampoo bowl shall be available for inspection prior to the issuance of the residential
barber certificate. If a barber decides to provide such services after issuance of the residential
barber certificate, the barber shall be obligated to notify the board and oblain a new egulpment
inspection at the barber's expense,

Authority: T.C.A. §§62-3-109, 62-3-113, 62-3-128, and-82-3-128(a}; and 62-3-135,

Rule 0200-01-.11 Fees, effective January 1, 2018, is amended by inserting the following language as a new sub-
paragraph {1)(c) following the current subparagraph (1)(b) and renumbering the subsequent subparagraphs ac-
cordingly:

{c) Residential Barber Services
i Application (Inilizl and Renewal).. ... . . ... sixty dollars (360.00
2. Certificate of registration ..o seventy-five dollars (375.00)
3. Renewal card twenty-five dollars (325 .00
4, Inspection of residential barbering kit (subsequent fo issuance of residential
barbercertificate) .. .. oo SEVERTY-Tive dollars ($75.00)
5 Penalty for late renewal (permissible for up to one (1) year following expiration of

reqistration)
... twenty-five dollars (325.00)

g, Retirementoflicense. .. ... ... ... ... +wenty-five dollars (32500

{e3(d) Barber Schools or Colleges

{3(e) Barber Instructors

{e}(fi Barber Shops

(g New Dual shop license .................................one hundred and fifty dollars ($150.00)
¢g3(h; Dual shop license renewal..............................one hundred doliars ($100.00)
¢3(y  Dual shop penalty for late renewal................... fifty dollars ($50.00) per year.

&3y  Certifications to other Jurisdictions
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k) Barber instructor assistant certificate of registration...........twenty-five dollars ($25.00)
#3(1)  ReciproCity.............c.oeoeviveieeeii e e vee en e on...ONE hundred dollars ($100.00)

() In the event that any check, draft or money order for the payment of a fee to the Board of
Cosmetology and Barber Examiners is returned because of insufficient funds, only cash,
certified checks or money orders will be accepted for the amount due, plus a penalty fee
of twenty dollars ($20.00).

{my{n) Change of ownership in a barber school or shop due to the death of an immediate family
mMember............cco it et ee e e e eee . .. NO ChETGE.
Application must be accompanied by death certificate or notice.

(o) Replacement of lost, misplaced or mutilated certificate of registration... .....twenty-five
dollars ($25.00).

Authority: T.C.A. §§ 62-3-113, 62-3-128, and 62-3-129-, and 62-3-135

Chapter 0200-01
Board of Barber Examiners
New Rules

The following new rule shall be effective January 1, 2018:

0200-01-.20 Residential Barber Services,

1

2)

(4}

An applicant for 2 residential barber certificate shall apply fo the Board on a form prescribed b
the Board accompanied by the application fee set cut in 0200-01-11(1¥(c).

Upon approval of the applicant's inltial application for a residential barber certificate, the applicant
shall undergo an inspection of the applicant’s residential barber kit to ensure that the kit complies
with the requirements set out by 0200-01-.07(7). In the event of any initial or later inspection of a
barber's residential kit payvment for the certificate of registration or of the inspection fee must be
made before the inspection is completed. No residential services shall be rendered untll the bar-
ber's residential kit has been approved.

If & residential barber certificate is not renewed within one (1) vear of its expiration, the residential
barber certificate shall not be sublect to renewal and the master barber shall file a new initial ap-
plication for a residential barber certificate. including paving for and passing a new residential
barber kit inspection.

The expiration date of an issued or renewed residential barber certificate shall be the same as the
expiration date of the applicant's master barber registration and the fees for issuance or renewal
shall not be prorated irrespective of the length of such issuance.

Authority: T.C A §§ 62-3-113 and 62-3-135.
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

Kelly Barger X

Jimmy Boyd X

Anita Charlton X

Nina Coppinger X

Frank Gambuzza X

Brenda Graham X

Judy McAllister X

Patricia Richmond X

Mona Sappenfield X

Amy Tanksley X

Ron Gillihan X

Yvette Granger X

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by the
Tennessee Board of Cosmetology And Barber Examiners on 06/05/2017, and is in compliance with the provisions
of T.C.A. § 4-5-222. The Secretary of State is hereby instructed that, in the absence of a petition for proposed
rules being filed under the conditions set out herein and in the locations described, he is to treat the proposed

rules as being placed on file in his office as rules at the expiration of ninety (90) days of the filing of the proposed
rule with the Secretary of State.

Date: /(Q/Zé//7

Signature:

Name of Officer. Cherrelle Hooper

Title of Officer: Assistant General Counsel

Subscribed and sworn to before me on: (] Ch h(/t O? (J 2 01

Notary Public Signature: (,Qv/\/ve = mO&L

My commission expires on: /\} 0\/* g’i 7/0 ‘ q

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act, Ten-
nessee Code Annotated, Title 4, Chapter 5.

The Board of Cosmetology and Barber Examiners
0200-01-.07 Equipment and Location Requirements
0200-01-.11 Fees

0200-01-.20 Residential Barber Services

st <t Sl 7

Herbert H. Slatéry 111
Attorney General and Reporter

o" ?/2017

Date
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: State Board of Education

DIVISION:

SUBJECT: Standards for Child Care Centers and School Age Child
Care Programs

STATUTORY AUTHORITY: Tennessee Code Annotated, Section 49-1-302 and
Sections 49-1-1101 through 49-1-1109

EFFECTIVE DATES: February 1, 2018 through June 30, 2018

FISCAL IMPACT: This rule will not impact state and local government

revenues or expenditures.

STAFF RULE ABSTRACT: All public and private school-administered infant/toddler,
preschool, before and after school programs, as well as,
approved Montessori programs, TEIS early intervention
programs, school-based and community-based Lottery
Education Afterschool Programs and 21st Century
Community Learning Centers must be in compliance with
Standards for Infant/Toddler, Preschool, and School-Age
Extended Care Programs, adopted by the State Board and
certified by the Department of Education and verified
through inspection by the Department's child care program
evaluators.

These revisions were made to align the Standards for
Child Care Centers and School-Age Child Care Programs
Rule with recent changes to the Child Care Development
Block Grant Program.
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Regulatory Flexibility Addendum
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule

affects small businesses.

Not Applicable
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These rules will have no impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must alsc submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

All public and private school-administered infant/toddler, preschool, before and after school programs, as well
as, approved Montessori programs, TEIS early intervention programs, school-based and community-based
Lottery Education Afterschool Programs and 21st Century Community Learning Centers must be in compliance
with Standards for Infant/Toddler, Preschool, and School-Age Extended Care Programs, adopted by the State
Board and certified by the Department of Education and verified through inspection by the Department's child
care program evaluators.

These revisions were made to align the Standards for Child Care Centers and School-Age Child Care Programs
Rule with recent changes to the Child Care Development Block Grant Program.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. § 49-1-302 requires the state board to set standards for school administered child care programs. In
accordance with T.C.A. §§49-1-1101-1109, the Department of Education is mandated to inspect and approve all
programs subject to the state board's jurisdiction pursuant to T.C.A. §49-1-302(}).

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

School administered child care programs across the state are most directly affected by this rule. Montessori
schools and the Montessori Alliance of Tennessee urged rejection of this rule because they claim that it
prevents Montessori schools from providing the comprehensive system of Montessori Education that parents
have chosen for their children. Specific concerns include the definition for mixed age group, the ratios and
proposed group size. The rule was adjusted between readings to account for some of their concerns. The State
Board of Education urges adoption of this rule.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

l N/A

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| This rule will not impact state and local government revenues or expenditures. |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Elizabeth Taylor
Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@tn.gov
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(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Elizabeth Taylor
Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@tn.gov

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Elizabeth Taylor

1%t Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
(615)-253-5707

Elizabeth. Taylor@tn.gov

Nathan James
Nathan.James@tn.gov

1st Floor, Andrew Johnson Tower
710 James Robertson Parkway
Nashville, TN 37243
(615)-532-3528

()  Any additional information relevant to the rule proposed for continuation that the committee requests.

N/A
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Proposed Rule(s) Filing Form

Proposed rules are submitted pursuant to T.C.A. §§ 4-5-202, 4-5-207 in lieu of a rulemaking hearing. It is the intent of the Agency to
promulgate these rules without a rulemaking hearing unless a petition requesting such hearing is filed within sixty (60) days of the
first day of the month subsequent to the filing of the proposed rule with the Secretary of State. To be effective, the petition must be
filed with the Agency and be signed by twenty-five (25) persons who will be affected by the amendments, or submitted by a
municipality which will be affected by the amendments, or an association of twenty-five (25) or more members, or any standing
committee of the General Assembly. The agency shall forward such petition to the Secretary of State.

Agency/Board/Commission: | Tennessee State Board of Education

Division:

Contact Person: | Elizabeth Taylor

Address: | 710 James Robertson Pkwy
18t floor

Zip: 37243

Phone:  615-253-5707
Email.  Elizabeth. Taylor@tn.gov

Revision Type (check all that apply):
~ X _ Amendment
_ New
_ X Repeal

Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and
paste additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule
Title per row)

Chapter Number Chapter Title

0520-12-01 Standards for Child Care Centers and School Age Child Care Programs

Rule Number Rule Title
0520-12-01-.01 Introduction -
- 0620-12-01-.02 Definitions )

0520-12-01-.03 Basis for Certification of Approval

0520-12-01-.04 Procedures for Obtaining a Certificate of Approval

0520-12-01-.05 Ownership, Organization, and Administration i
- 0520-12-01-.06 Supervision -

0520-12-01-.07 Staff

0520-12-01-.08 v Equipment for Children

05620-12-01-.09 Program

0520-12-01-.10 Health and Safety

0520-12-01-.11 Food _

0520-12-01-12 | Physical Facilties
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0520-12-01-.13

Transportation

0520-12-01-.14

Care of Children with Special Needs

0520-12-01-.15

Afterschool Programs Serving Adolescents

0520-12-01-.16

Civil Penalties
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0520-12-01-.01 INTRODUCTION.

Pursuantto T.C.A.§. § 49-1-302, theseSeope-of Rules-—These rules are applicable to the following programs
and are subject to monitoring by the Department of Education:

(a1) Public _:+—publie—school__-administered early childhood educationinfantiteddler;
prekindergarten-andlor-school-age-care-pregrams; programs;

(b2) Programs —administered—-by—approved-Montessori-schools—and--private—church-related

sehools-as-defined-in-T-C-A-§49-50-804-programs-operated by private schools as defined by 1-:G-A-§ 49-
6-3001(c)(3);

(€3) Child care provided }AMii-Lottery-Edusation-AfterschoslPrograms-(LEARS)-as-mandated
by church affiliated schools as defined by § 49-50-801:

(d4) State approved Montessori school programs;

(eb) Before or after school child care programs operated pursuant to §§ 49-2-203(b)(11) and
the T-C-A-§-49-6-707;

(f6) Programs-programs providing center-based early intervention services through Tennessee
Early Intervention Services; and

(a7 Child care provided in federally regulated programs including Title | preschools-school-
administered-Head -Start,-monitored-by-the-Bepartment of-Education-pursuantio-1-.C:-A-§
49-1-302(1—providing-child-care-services-to-children-ages-six-{6)weeks-through-minoriby
In-addition-any-before-orafterschoolprogram, 215t Century Community Learning Centers
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£21-GCLG)-and all school administered head start and even start programs.community

H—Purpose—of Child-Care-Certification-of-Approval.—The primary purpose—of school-
administered-child-care-certification-of-approval-is-the protection-of children.-These
mmwmreqmmmen@s&eeHe—m&nﬁm—adequat&heaM%a#ety-an&supew&en—ef

developmenta#y—app#epnate%a%&

2 ;l“.tlel”a for-Approval Ihel Statel 'aga'ld EEI IEIE“'E.E‘“;".S |_eg:ulat|sns ofschool-administered

(e)#headequaey@#hemetheds@#admn&mﬂmmmmanagementeﬁheemw

pregatam,—theprog#a-m—&-persenneLpeImes,—aneLthe—ﬂnanemg—eHhe—progrank

Authority: T.C.A. §§ 4-5-201 et seq., 49-1-201(c)(24), 49-1-302(1), 49-1-1101 through 49-1-1109, 49-
2203(b)(11), 49-5-413 and 49-6-707. -Administrative History: Original rule filed September 26, 1990;
effective December 29, 1990. -Amendment filed April 30, 2002; effective July 14, 2002. Amendment
repealing and replacing rule filed March 15, 2010, effective August 29, 2010.

0520-12-01-.02 DEFINITIONS. Eorpurposes-ofthis-chapter-the-following-definitions-are-applicable:

For purposes of this Chapter the following deﬁnitions are applicable:

&b Administrative Hearing. -A hearing that is held under the Uniform Administrative Procedures Act at
T.CA. § 4-5-101, et seq. rather than a court of law.- The purpose of the hearing is to allow an

(2) Adolescence. -The period of physical and psychological development from the onset of puberty
to maturity.
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Annual Certificate of Approval. -Certificate issued by the Department of Education-to programs that
have satisfactorily completed the temporary certificate of approval time period and is reissued on

an annual basis as long as the program meets the standards of the Department of Education and
the rules of this Chapter.

4) Approved Capacity.— The designated maximum number of children permitted in a facility as
determined by the dDepartment -based upon usable space, age of children, adult: child ratios, and
group size.- Capacity shall be designated on the certificate-Annual Certificate of aApproval.

Child-- A person under eighteen (18) years of age.

(6) Child’'s Age. —The age of child on August 15 of any given year, —exceptiorinfanisteddlers-whese
age-is-based-on-calendaryear:

(7} Ghild-Development-Associate{C-B-A—An-early-childhood-education-credential-granted-by-the
NationalCouncior-Professiopal Recognition:

Child Care.- The provision of supervision, protection, and at a minimum, the basic needs of a child or
children for more than three (3) hours a day, but less than twenty-four (24) hours a day.

(8) Child Care Advisory Council. A ten (10) member council established by T.C.A. § 49-1-302 to advise
the Sstate Bboard of EeducationChild-Care-Advisery-Councik—A-director-of-a-local-school-system:;
a-representative-of-a-privaterchurch-related-sehoeol-organization-as-defined-by-T.C-A-§-49-50-804;
a-representative-from-an-institution-ethigher-education,-a-parent-of-a-child-in-a-child-care-program:
a—coordinator—of—child-care—programs,—a—representative--of-the--Department-of -Education,—a
representative—of-the-Child-Gare—-Senvices—of-Department-of-Human-Sepvices—and-four-other
members-appointed-by-the-State-Board-of-Education-to-advise in the establishment of child care
standards and regulations and to act as a hearing tribunal for appeals from actions of the State
Department of Education regarding the certificate of approval issued to child care programs.

edaeaﬁen—p&wsea%l@#é%}%,—e public school admlmstered early childhood
education programs. program;-a-church-affiliated-program-operated-pursuantio T-C-A-§49-50-804;
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programs operated by a-private schoolsschoel as defined by T-G-A-§ 49-6-3001(c)(3); child care
provided by church affiliated schools as defined by § 49-50-801; state approved Montessori school
programs: before or after school child care programs operated pursuant to §§ 49-2-203(b)(11) and-
a-LEARS (Lottery Education-Afterschool-Program)-as-mandated-by T-C-A: § 49-6-707,_programs
providing center-based -er-an-early intervention services program-funded-through the-Tennessee
Early Intervention Services; child care provided in federally regulated programs including Title |
preschools, 21st Century Community Learning Centers and all school administered head start and
even start programs.-

(10) Civil Penalty. A penalty placed upon a program for each violation of a statute, rule, or order
pertaining to such person or entity in an amount ranging from fifty dollars ($50.00) to one thousand
dollars ($1,000.00). Each day of continued violation constitutes a separate violation as indicated
by T.C.A. § 49-1-1107(c)(1).

an Commissioner. —The executive head of the Department-ef Education, appointed by the Governor.

(12) Conventional Care._—Child care services provided between the hours of 6:00 a.m. and 6:00 p.m.,
Monday through Friday.

(13)
Dav Care. S . finiti  child , '

Department (TDOE).—The Tennessee Department of Education and its representatives.

(14) Developmentally Appropriate. Practices which use the knowledge of child development to identify
the range of appropriate behaviors, activities, and materials for specific age groups. —This
knowledge is used in conjunction with an understanding about children’'s growth patterns,
strengths, interests, and experiences to design the most appropriate learning environment. -A
developmentally appropriate curriculum provides for all areas of a child’s development, physical,
emotional, social, and cognitive, through an integrated approach. -For children from birth to five (5)
years of age, the Tennessee Early Learning Development Standards is adopted by the State Board
of Education for guidance in appropriate learning expectations.

(15) Director. —The person with overall responsibility for the child care program.

(16) Group. A specific number of children comprising an age range, assigned to specific staff in an
assigned space-—which that is divided from the space of other groups by a recognizable barrier.

(17) Home School. The provision of full-time educational services, as recognized by the Department of
Education, to a child by the child’s parent in the child’s primary residence. Any early childhood
program attached to a home school program falls under the jurisdiction of the Department of Human

Services (DHS).
£ Situation. A child! . hi I . i e if

intervention-oceurs-

£ lsolation. . , , ﬁ
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(18)  Infant. —A child who is six (6) weeks through twelve (12fifteen{15) months of age.

Kmdergaﬁen%sehee@pel%s%hatp%pa%&eh#dreﬁe%@g%ad&an%pa#@ﬁ&pubmemwate
sechool-system-—Kindergarien-progra ublic

-(19) _ Kindergarten. A school or class that prepares children for first grade and is part of a public or private
school system. Kindergarten programs in the public school system must comply with the Minimum
Kindergarten Program Law pursuant to T.C.A. § 48-6-201. To enter kindergarten, a child must be
five (5) years old by August 15.

(20)32- Law. Statutory or regulatory provisions affecting the operation of an earlychild-welfare-agencyearly
childhood program including, but not limited to, the law as contained in T.C.A. § 49-1- 302(|) and

awmmwmmww&mmmmmm

-(21) Mixed Age Groupmq Mixed age group can also be referred to “heteroqeneous or multi-age”. A
group of children with varying ages that are combined to maximize the educational benefits in a
non-traditional classroom. All mixed age group classrooms shall not exceed the maximum group
size and must maintain adult: child ratios.

(22) Non-school, Community-based Organization Program.- An infant/toddler, preschool or school age
before and after school program operated through contract with the Department of Education and
under the certificating authority of the Department of Education.
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Noxious-Substance—A-substance-released-in-proximity-to-the-child's-face-or-sensitive-area-of-the
body-for-the-purpose-of-limiting-a-child's—freedom-of- movement-or-action—inchiding-but-not
limited-to-Mace-and-other-defense-sprays:

Off-site-Activity—Any-activity which-cceurs-away-from-the general premises-of the-child-care-program's
facility-and-beyond-reasonable-walking-distance-

(23) Off-site_Activity. Any activity which occurs away from the general premises of the child care
program’s facility.

(24)
Parent.- A biolcgical, legal, or adoptive parent, guardian, or legal or physical custodian who has primary
responsibility for a child.

M@W@W@WMW&W@%
freedem-of-movement-ornormal-access-to-the-students-body:

Ihﬁem-safeﬁeldl}nelude&aweehmque%reughw@eh—anadutta&tempts—twmmeb&h%&a%elent

-(25) _ Pre-kindergarten. A class or program prior to kindergarten for children that are four (4) vears old
by August 15.

(26) Preschool -Ghild A program providing child care services to childrenehild who areis six (6) weeks
through five (5) years of age and not in kindergarten, including children who are more specifically
defined under this subchapter as an “infant” or a *toddler”.

{27) (Y f ‘n t u.

Program. Any public or private school-administered preschoolinfantitoddler, pre-kindergarten_/preschool
andlor school-age care program, including community based programs funded by Voluntary Pre-
K, Pre-K, Lottery Education Afterschool Programs (LEAPSs), and 21st Century Community Learning
Center (21st CCLC) programs that serve a minimum of gneONE (1) child, is subject to the
jurisdiction of the Office of School-based Support Services. Exception: fee based and 21st CCLC
funded before and after care programs that operate less than three (3) hours per day or less than
fifteen (15) hours per week.

(28)
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Related.- Any children of the following relationships by marriage, blood, or adoption; children, step-children,
grandchildren, siblings, step-siblings, nieces, and nephews of the primary caregiver._—The term
"related” includes any “grand” or “great” relationship (e.g. great niece, great grandchild, etc.) within
the relationships indicated.

(29)  School-age Child. A child who is five (5) years of age to seventeen (17) years of age, by August
15, and currently enrolled in kindergarten through twelfth (12%) grade.

Safety Plan—A-plan-thatis-placed-on-a-program-as-a-resultof a-violation-of Chapter 0520-12-01-A-safety
plawwmhmmmmwmw

(30) School-administered. A program that is serving five (5) or more school-age children and is run by
a public or private school and is housed in conjunction with an elementary, middle, or high school
T.C.A. § 49-6-301.

{ay——Children-six-(6)-weeks-of-age-through-age-twe-{2)-years-of-age:-the-adult-shall- be-able-to-hear-the
ee-the-child-with-a-quick-glancerand-must-be-a

child-at-al-times,-shall-be-abletos
immediately-

; ble-to-physically-respond
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%%&%W%%%%WWM%MW@%&%&%@%&%@

Helperdevices-such-as-mirrors—electronic-seund-rmoniters—ele—may-be-tsed-as-appropriate-to-meetthese
reguirements:

(32) Teacher. The person, persons, entity or entities directly responsible for providing for the
supervision, protection, and basic needs of the child.

(33)  Temporary Certificate of Approval. —A certificatepermit issued by the Department to a new child
care program allowing and authorizing the program to begin child care operations while the
program attempts to attain full compliance with all applicable regulations.-The-temporary-approval

is-validunless-suspendedin-ascordance-with HC-A-—§-49-1-103(c 2N C)For-ninety-days-{80)-or
untitthe Departmentgrants-or-denies-the-applicationforannualcertificate-of approvak

(34) Toddler. —A child who is twelve (12) months through twenty-three (23) months of age.

(35) Umbrella Program.— An umbrella program that oversees the homeschooling of children to fulfill
government educational requirements. TDOE does not recognize umbrella early childhood
programs as school-administered.

(36)
Velunteer—A-person-who-provides-services-for-a-child-care-center-without-payrment-and-who-is-used-to
WWW%MM&MH@%MWMemWM

Youth. —A person who is ten (10) years of age through seventeen (17) years of age.

Authority: T.C.A. §§ 4-5-201 et seq., 49-1-201(c)(24), 49-2-203(b)(11), 49-2-203(b)(11)(B), 49-1-302(]),
49-1-1102, 49-6-101 and 49-6-707. Administrative History: Original rule filed September 26, 1990,
effective December 29, 1990. Amendment filed April 30, 2002, effective July 14, 2002. Amendment
repealing and replacing rule filed March 15, 2010; effective August 29, 2010. Emergency rule filed August
30, 2010; effective through February 26, 2011. Amendment filed December 21, 2010; effective March 21,

81



STANDARDS FOR CHILD CARE CENTERS AND SCHOOL-AGE CHAPTER 0520-12-01
CHILD CARE PROGRAMS

2010. Emergency rule filed August 30, 2010 and to have been effective through February 26, 2011 expired,
on February 27, 2011 the rule reverted to its previous status.

CHILD CARE-CENTERS-AND-SCHOOL-AGE

0520-12-01-.03 PROGRAM03-BASIS-FOR CERHFICATON-OF APPROVAL.

&)

All persons or _entities operating a child care program must be certified by the Department of

(2)

Education (Department).

A school-administered child care program seeking approval shall submit an application to the
Department ef-Education-that contains the following information:

(a) Satisfactory evidence that

Fhe-safety—welfare-and-best-interests-of-the the facility that is proposed forehildren-in the care of

children has received fire safety and environmental safety approval, that the applicantthe
program;

Fhe-capability-training and charaeter-of-the personnel who will persens-providing-or-supervising-the
care for the children are capable to the-children-and-the-use-of suchjudgmentby-ateacher

in-the-performance-of-any-of-the-teashers-duties-as-would-be-reasonably-nesessary-to
preventinjury-harm-or-the-threat-of-harm-to-any-child-in-care;

Fhe-guality-of-the-methods-ofcare-and-instructionprovided for the children_and that the applicant has

the ability and intent to comply with the certificate of approval law and requlations;:

(b) Three (3) satisfactory references

{a)———TFhe-suitabiliby-of the-facilities-provided for the care-of-the-children-and
Fhe-adequasy-of-the-methods-of-administration-and-the-managementof-the-program_director;

the-pregram's-personnelpolicies-and-thefinancing-of-the-program-

paragraph

%mwmmmmnmmmmmmme@e%
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child-care-as-deseribed-in-T-C-A—§-49-2-203(b)}{1 - school-administered-early-childhood
: grams;-schoelerifica-directers

education-programsi-Veluntary-Pre-Kindergarten{VRPK}-pro
gualifications-meet-the-requirements(c) Verification that the program  director’s
qualifications meet the requirements of Chapter 0520-12-01-.07;

(d) Verification that all program staff have successfully completed a criminal history

backaround check as required by T.C.A. § 49-5-413; and—See-Rule-0520-12-04-07{4)

(e) Verification of enrollment of at least five (5) school-aged children enrolled in kindergarten
through grade twelve (12).

(H——administered-HeadStark—approved—Montessori-programs—infant/ifoddler—preschoolor

school-age-programs-administered-by-private-seheools:-ehureh-related-sehools-as-definedin FC-A-§

and—feeubasedfaitea'—seheewpegpam&may—be—su bﬁ@%t&th%m%es-#%lé—ear&pmg ram-evaldator

is-available-te-serve-schools-in-eash-major region-of the state,-eastmiddleand-west
The-department-wil-offerinstruction-in-the-certification-process-to-schools-announcing-interest-in

developing-infant/toddler,-pre-kindergarien,-and/orschool-agechild-care-programs-

%%%%%@%Q%b&%@%@%%&emm&%@%
49-4-4405(a)-

Verifieatien-_ (3) Upon receipt and approval of an applicationby the department shall conduct anBepartment;
after-apprepriate on-site inspection_to ensure; the site is suitable for child care activities and does
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not endanger the welfare or safety of children. Upon satisfaction of the on-site inspection by the
department, the program shall be provided a temporary certificate of approval.

{6}——Denial-or-Restriction-of Femporary-Certificate-of-Approval:

Buring-the temporary-certificate-of approval peried-the-pro
with-all-applicable-regulations—The-fallure-to-obtain-and-maintain-compliance-during-this-period-may
result-in-the-denialofthe-certificate-of-approval:
-(4) Within ninety (90) days of the issuance of the temporary certificate, the Department shall determine
if the applicant has complied with all regulations and requirements necessary to receive an annual
certificate of approval. During the temporary certificate of approval period:

(a) The Department shall perform a minimum of two (2) visits to the program at least one (1)
of which shall be unannounced:-
Evaluation-Rrocess-for-Annual-Certificate-of-Approvalk

(b) The Department shall perform at least one (1) observation of the teachers’ interaction with

children-during-the-temporary-certificate-of-approval-peried;_and.

(€) TheDuring—the—temporary—certificate—of —approval-—period—the program must provide
verification, including any required supporting documentation as directed by the
Department, of compliance with all applicable regulations. The failure to obtain and
maintain compliance with all applicable regulations during the period of temporary approval
may result in the revocation of the temporary certificate of approval.

(5) On or before the expiration of the temporary certificate of approval the Department shall:

(a) Issue an annual certificate of approval to a program that has satisfied the requirements for
the ninety (90) day temporary approval;
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(6)

eaﬂteepethepewwmstaneewxaﬁam—;t—ma%hssue a restncted temporary JAe@ms(-:ucertlflcate
that limits a program’s authority in one (1) or more areas of operation if the Department

determines that the conditions of the facility, the methods of care or other circumstances

warrant it; or that permits-operation-of-the program—but-limits-the-program’s-authority-in
one-(H-ormere-areas-of-operation-

(c) Deny the annual certificate of approval if the Department determines that any of the
requirements set forth in this Chapter have not been, or cannot be, satisfactorily met.

o)y——o

A certificate of approval is not transferable from one location to another or from one agency to

another.

The certificate of approval may be revoked at any time upon ninety (90) days’ notice to the agency.

If the health, safety, or welfare of the children in care imperatively requires it, the certificate of

approval shall be revokedlssuance-of a-Cerlificate-of-Approval—The-Depariment shall-issue-a
GCertificate-of Approvalifthe Department-determines-thatthe-program:

] | il I . ith al .

during-thecertification-of approval-period:

Upen-issuance-of the-annual-Certificate_ilmmediately.

° “pp;enaf the E'fg am-must-malntain-compliance-with-all-appheable-regulations-and-res
—Approval-if-any-throughout-the-certification-period——
Renewal-and-Re-Evaluation:

Octobert-in-accordance-with-T-G-A-§-49-1-1108(¢)-(8) To renew an annual certificate of
approval, approved programs shall submit an annual report to the department prior to October 1.
Any entity not completing the annual report by October 1, shall be notified and if a report is not
submitted the certificate of approval shall be suspended.

(a) The report shall include:

1.6a)__ Current enroliment figures;

2.{b}_ ldentification information;

3.4e)___A description of the services to be offered to children and parents and reasons
these services are needed at the proposed location;

4.(a¢)__ Certified-program-must-demonstrate-compliance-withAges of children to be served,

5.{e} _ Hours of operation;
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6.¢H___ A description of meal provision or preparation;

7.4g)__ Admission requirements setforth-in-paragraphs{4)and enroliment procedures;{8)-

8.(h___ Provision for emergency medical care; and

9.6y Transportation Plan; and

10.¢)__ DemonstrationUpen-demenstration of compliance with all laws and regulations
governing the program,

(b) If, after being approved, a child care provider wishes to change the scope or type of service
offered to children and families, an amended report shall be filed with the Department for
approval prior to implementation.

(9) A program that submits a satisfactory annual report and demonstrates-and-if-the-pregram-has
demonstrated a reasonable probability that the program can maintain compliance with all laws and
regulations during the annual certificationGertification period, the-Departmentshall be issuedissue
a new annual certificate of approval by the DdepartmentCertificate-of-Approval.

(10) ___Throughout the temporary certification period and during the annual re-evaluation period,
immediate access to all areas of the child care facility shall be granted to all Department
representatives and other inspection authorities (i.e., fire safety, sanitation, health, Department of
Children’s Service, etc.) during operating hours.

(11
Any

running an illegal operation, and will be turned-over-reported to local authorizes as indicated by

T.C.A §49-1-1105(a).

(12) If the Department determines, as a result of its inspections or investigations or those of other local,
state or federal agencies or officials, or through any other means, that a plan is necessary to insure
the safety of the children in the care of the program the Department may require the program to
implement a safety plan. The safety plan may require, but is not limited to, the exclusicn or
restriction of any individuals from access to children, the closure or restriction of any part of the
program, the modification or elimination of services, the re-inspection of the program, the training
of management, staff, or volunteers. such-a-safety-plan-

Authority: T.C.A. §§ 4-5-201 et seq., 49-1-201(c) (24), 49-1-302(1), 49-1-1101 et seq. through 49-1-1109,
49-2-203(b) (11), and 49-5-413. Administrative History: Original rule filed September 26, 1990; effective
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December 29, 1990. Amendment filed April 30, 2002; effective July 14, 2002. Amendment repealing and
replacing rule filed March 15, 2010; effective August 29, 2010.

0520-12-01-.04 PROCEDURES FOR OBTAINING A CERTIFICATE OF APPROVAL.

RepealREPEALED.

Authority: T.C.A. §§ 4-5-201 et seq., 49-1-201(c)(24), 49-1-302(l), 49-1-1101 et seq. through 49-1- 1109,
49-2-203(b)(11), and 49-5-413. Administrative History: Original rule filed September 26, 1990; effective
December 29, 1990. Amendment filed April 30, 2002, effective July 14, 2002. Amendment repealing and
replacing rule filed March 15, 2010; effective August 29, 2010.

0520-12-01-.05 PROGRAMOWNERSHIP; ORGANIZATION; AND ADMINISTRATION.

(1) Each program shall have an adequate budget for the financial support of the program. Adequate

financing of the center’s operation shall be maintained throughout the year.

4Admission-requirements-and-enroliment-procedures;-apd
—Provisionforemergency-medical-care—and-

(b} If;-after-being-approved,-a-child-care-provider-wishes-to-change-the-scepe-or-type-of
service-offered-fo-children-and-families;-an-amended-statement-shall-be-filed-with-the
Department-for-approval-prier-ie-implementation:

{a}—The-organization—of-every--program-—shal--be--such—that-legal--and—administrative
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Proposed budgets and other relevant financial records shall be available to the Department of
Education upon request.

(b) If any program is the subject of any bankruptcy or receivership petition or order, or any
other action that may affect the financial status or operational status of the program,
including but not limited to foreclosure notices, liens, etc. or, if any program is the subject
of any local, state or federal regulatory action, such as but not limited to, the fire safety,
health, environmental zoning or local, state or federal grant compliance status or tax
enforcement proceedings, the program’s management shall immediately notify the
Department and shall provide current documentation of the status of the program, including
copies of necessary administrative and/or court legal documents applicable to that status.

(2) Insurance-
General liability, automobile liability and medical payment insurance coverage shall be maintained on the

operations of the program’s facilities and on the vehicles owned, operated or leased by the program
and as follows:

(a) General liability coverage on the operations of the program’s facilities shall be maintained
in a minimum amount of five hundred thousand dollars ($500,000) per occurrence and five
hundred thousand dollars ($3500,000) general aggregate coverage.

(b) Medical payment coverage shall be maintained in the minimum amount of five thousand
dollars ($5,000) for injuries to children resulting from the operation of the program.

(© Automobile coverage for programs that transport children:

1. Automobile liability coverage shall be maintained in a minimum amount of five
hundred thousand dollars ($500,000) combined single limit of liability.

2. Medical payment coverage shall be maintained in the minimum amount of five
thousand dollars ($5,000) for injuries to children being transported in vehicles
owned, operated or leased by the program.
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(d) The requirements of this paragraph shall not apply to a program that is under the direct
management of a self-insured administrative department of the state, a county or a
municipality or any combination of those three (3) or that has, or whose parent entity has
a self-insurance program that provides, as determined by the Department, the coverage
and the liability limits required by these rules.

(e) Documentation that the necessary insurance is in effect, or that the administrative
department or other entity is self-insured, shall be maintained in the records of the program
and shall be available for review by the Department.

[€)
Enroliment-Restrictions.

(a) AThe program shallis not enrollpermitted-to-admit a child into care until the parent_or
{guardian has supplied the program with a completed application, Tennessee Department
of Health Official-official immunizationimmunizations record (for children over two (2)
months of age), and a health history. E—xeeptte#—Aﬁer—an—H}maehngy—detemeaaen_
children-whe-are-hemeless—and/or-children-in-state—custo lor-to
providing-al-required-documentation-by-the-department—Care-without-decumentation-of
immupizatiens-must-not-exceed-two-{2)-weeks.-Program—must-have-a-written-plan-for
obtainingrecords-for children-who-are-homeless-and/orin-statecustody:

admmsleweﬁthe{h; d— Th&pregrams—p@l lG;@SJshaiLmel de:
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2-Specific-crtera-cencerning—the-release—of children—to—anyone—whose
behavier-may-place-the-children-atimmediatefisk:

Behavier-managementiechnigues
Late-fees

Hours-of Operation

Rates

Inclement-weather
Emergency-poliey

Smoeke-free-envirenment

MealService-Reliey
Mpeﬁa%mglan

Summapy—eLGem#;eahen—Requ#ememhaad—theaggned—peeemt—shaH—be
maintained-by-the-program-in-the-child's file-

Parents-shallbe-permitted-te-see-the professional-credential{s)-ef-staff-upon
reguest:

Each-center-shall-implement-a-plan-ferregular-and-engeing-communication
w&%pa#an%s—'ms pi@ﬂ:&h@lHac yde-but-net-be-timited-to-cormme ﬁ@«a&eﬂ
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{a)——h=child’s=records—shall-be-lept-forone-ltl-yearfollowing-the
ehild's-leaving-the-agenep-provided-however-that-the-health-record-shall
be-returned-to-the-childis-parent-upon-reguestwhenthe-child-leavesthe
%%mﬁpﬁﬁwﬁﬁﬁﬁmwﬁﬁﬁﬁﬂaﬁﬁm@MM@%W%%%%%&M&M&H%
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Th=currept=information-formnhich=shal-be=updated—annualiy—and=as
ehanges-eeeurrand=which-shal-ineclude:

7-Baily-attendance-records-foreach-child-te-includetime-in-andtime-out:

8-Priormwritten-permission-ebparentforeach-of-site-aetivity:
. S : , s file. forth i

subparagraphs{b}  -an d—(«e}—veniymg—iha{—ihe%hl d—has—been
immunized-according-to-current-Depariment of Health-guidelines:
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(b)

Exceptions to this immunization reeerd-requirement may be made only if:

1. The child’s physician or the health department provides a signed and dated
statement, giving a medical reason why the child should not be given a specified
immunization; or

2. The child's parent provides a signed written statement that such immunizations
conflict with his/her religious tenets and practices; or-

3. Care for children of homeless families and/or children in state custody is needed
before documentation of immunizations can be confirmed. —Care-—without

(c) Programs may not deny enroliment to students based on citizenship status. (Plyler v. Doe,
457 U.S. 202, 1982).

HH———DBeseription-of-circumstancesy-and

Hh——Action{s)-taken-by-the-ag

Hil—Desumentation-of-incidenis-aceidents-and-injuries-to-children-shallk-be-filed-in-the-child:s
record-pe-laterthan-ope-(H-business-day-immediately-fellowing-the-oceurrenee-

(0)——Fhe-Departmentshall-be-potiied-of-any-child-fatalibyat-theprogram-no-laterthan-one-y

calendar-day-immediately-following-the-death-

thh parents -daily-as- foH@ws the-time-apd-ameunt-ef feeelmg any me;dence @fexcesswe%ptttmg LD
toilleting-andiortimes-of-diaper-changes=slecp-patierns-and-developmental-progress:

pr@w@ie preef @f -physical exammat;@n thhm three- 63} m@nths pn@r -to-admission-sighed-orstamped
%ay%%sae&a%&hea&%@s@p#@wder -Lhisrecerd-mustbe-keptop-file-atthe-program-

ﬁ . is five (5 . el ! kind
status-fe#pu;peses—efﬁ%AM@-Q@%halHnelude—a—agned-—aeknewledgmen%—by%he—ehﬂd—s
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lenmi o i . |
undocumented-immigrant-children-regardless-of-theirimmigrant-status—Plylerv-Doe-467-1J-5-202
(1982

(@a)—Name—birth-date,-social-security-number,—{used-by-the-employer-for-FederaliStatetax
W%MWWWW&%M@@%W%M
forcach-stattmemberin-an-emergensy:

{6y Educational-background-and-educational-experiences-including-dates-and-places-of diplomas
received-and-conferences-courses-and-worksheps-attended-in-the-preceding-year:

clinician-Nurse-Rractitioner-or-RPhysicianis-Assistant—verifying-that-the-staff-person-is-capable

of-safel-and-approprately-providing-care-forchildren-in-a-greun-setiing:
(d) Enroliment of children under six (6) weeks of age is prohibited.

(e) The program shall maintain documentation that the parent was offered an on-site visit of
the program to review the facility and the opportunity to review the program’s policies and
procedures prior to the child being enrolled into the program. Exception: On-site visit is not
required for children of homeless families.

of-each-reference-on-cach-staftmember

H—iritten-verified-record-olemployment-histons
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{g—Dbesumentation-ef-annual-perormance-reviews:

A—Volunteer-Records—Records-of volunteers-shall-be-maintained-en-site-at-the-program-and
rmustinclude -namesaddresses-telephone-numbers-and-dates-of service-ef-allvolunteers:

N R B ~ onfidentialite

-———The-program-staff-shall-not-disclose-or-knowingly-—permit-the-use-by-other-persens-of-any
WW%W%@WM%MW
d-Exception-On-

as-may-b
andwmmma%beneeessa;yiephea#h—saﬁety—emvaia;eeﬁan%emd—emeue Exception-On
site-visit-is-not required-for-children-eft-homeless-families.in-the-program-or-the-child's family-

4) Each program shall implement a plan for regular and ondoing communication with parents. This
lan shall include but not be limited to communication concerning curriculum, changes in personnel

or planned changes affecting children’s routine care.

(a) Parents or quardians shall be provided a parent handbook outlining the program'’s policies,
procedures, and the requirements of this Chapter upon admission of the child. The
program's parent handbook shall include, at a minimum:

(11)-—Posting-of Certificate-of-Approval-and-Other Required-Documentation-

During
1 Criteria for the dis-enrollment of children (expulsion policy);

2. Specific_criteria concerning the release of children to anyone whose behavior may
place the children at immediate risk;
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3. heursBehavior management technigues;

4. Rates and late fee policy;

5. Hours of operation;

6. Emergency plan and inclement weather policy;

7. rthe-current-Certificate-of-Approvatto-operate-the-Smoke free environment; and

8. Meal sService pPalicy.
(b) The program shall require the parent to sign for receipt of the policies and summary of the

requirements of this Chapter, and the signed receipt shall be maintained by the program in
the child’s filtebe-posted-nearthe-main-entrapce-in-a-conspicuous-lecation.

(c) Parents shall be permitted to see the professional credential(s) of program staff upon
request.

Acopyofal licable D Sertificati | ! intained.i co
and-available-te-all-staff and-parents:

Ne-smeking-signs-shall-be-posted-in-a-conspicuous-manner:
The-pregram-shall-post-any-othermaterials-as-directed-by-the Department

(d) An abuse prevention awareness program for parents shall be offered at least once a year,
The_program shall_include a child _abuse_ prevention component, approved by the
Department of Education, with_information on_the detection, reporting, and_prevention_of
child abuse in child care centers and in the home.

(e) After issuing two (2) formal notices of violations in compliance with rules, a Notice of
Probation, or after issuing any type of legal enforcement order, the Department may, in its
discretion, require the program to notify parents and funding sources of the circumstances.
to-be-brovided-to-each-parent-or-nosted-in-the-program-with-parenis—signatures-indicating
they-have-seen-the lefter

(£ The Department may, at its discretion, notify parents and funding sources of any decision
affecting the program rendered by the State Board of Education Child Care Advisory
Council serving in the role of Hearing Board for appeals or by any court.

(5) Release of Children
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(a)

Parents shall give written permission in advance of the child’s removal from the premises,

including prior notification and consent for each off-site activity, except in cases of
emergencies or investigative procedures conducted pursuant to the child protective

services laws or other applicable laws.

Children shall be signed in and out of the program by the eustedial-parent. Students

transported to the program pursuant to 0520-12-01.-.13 may be -signed in and out er
a&end@qee%eerded—by the appropriate staff person. ~School-age students may sign
themselves into the program. Program staff shall verify parental authorization and the
identity of any person to whom a child is released.

(c) Children shall only be released to a responsible designateddesighated perscn in

acoordance with the child release plan-requiredrby—these—wles— The program shall verify

person to whom the child is released must sign the child out of the program.

WQQW%%@%%%%M%%%%

Children should not be released to anyone whose behavior, as deemed by a reasonable

person, may place him/her in_imminent risk. Immediately call 911, the local law
enforcement agency or other emergency services number prior to the release of children.-
If the person, displaying risky behavior, is not the parent, the program shall not release the
child and the parent shall be called immediately.

During operating hours, parents shall be permitted access to their children. Programs shall

develop a policy and implementation plan regarding non-custodial parent access and/or
denial of access to children. The policy and implementation plan shall be provided to all
parents. (The policy may be included in the parent handbook.)

H—Programs-shall-develop-a-policy-and-implementation plan-regarding-non-eustodial parent-access

andlor-denial-of access-to-children—Fhe-policy-and-implementation-plan-shall-be-provided-to-all-parents:

T - - T .

03]

A parent shall be notified before the child leaves the premises except in_emergency

circumstances. ~exceptthataAn authorized investigator with the Department of Children's
Services or local law enforcement may take a child off the premises of the program if he/she
has obtained custody of the child as follows:

1. Voluntary placement agreement with the parent;
2. Court order;
3. Emerqencv assumption of custody under T.C.A. § 37-1-113 without parental
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4. H¥+The child's parent or legal guardian is present and approves; or
5. In conjunction with investigative procedures under the child abuse |laws.

(7)

2.

Date and time of occurrence;

Description of circumstances: and

3.

Action(s) taken by the program.

(b) 4————Documentation of incidents, accidents and injuries to children shall be filed in the
child's record no_ later than_one (1) business day immediately following the occurrence,

(ch)

The Department shall_be notified of any child fatality at the program no_later than one (1)

All programs must comply with the following record requirements for children and staff.

(a) All records shall be maintained in an organized manner and shall be immediately available
to the Department upon request.
(b) Children’s Records shall include:

1.

A current information form, which shall be updated annually and as changes occur.

and which shall include:

(i) The child’s name and date of birth;

(ii) Name of parent(s);

(iii) Child’s and parents’ home address (or addresses) and phone numbers;

(iv) Parents’ business addresses, phone numbers, and approximate work

V) Any special needs or relevant history of the child or the child’s family; and
(vi) The name and address (home and business or school) of a

responsible person to contact in an emergency if pareni(s) cannot be
located promptly.

Name, address, and telephone number of a_physician to_call in_case of an
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3. Written consent of parent(s) regarding emergency medical care.

4, A written plan stating to whom the child shall be released.
5. Written transportation agreement between parent and the program regarding daily
transportation between home and the d .

7. Daily attendance records for each child to include time in and time out,
8. Prior written permission of parent for each off-site activity.
9. Immunization Record.

(c) A.child’s records shall be kept for one (1) year following._the child’'s leaving. the agency;
provided. however, that the_health_record._shall be retumed to the Chlld s_parent upon

programs may be made part of the Chlld S Cumulat|ve file,

(d) Additional information for infants, toddlers and all non-verbal children shall be recorded

and shared with parents daily as follows:- the time and amount of feeding, any incidence
of excessive spitting up, toileting and/or times of diaper changes, sleep patterns, and
developmental progress. Before a child under the age of thirty (30) months of age is
accepted for care, the parent shall provide proof of a physical examination within three (3)
months prior to admission, signed or stamped by a physician or health care provider. -This
record must be kept on file at the program.

(e) School-age children’s records shall include:

1. An information form that list the name, address, and phone number of the school
the child attends:

2. If the school-age program is not located within the school in_which the child is
enrolled, the program shall have on file a statement from the parent (or the school)
that the child’s immunizations are current and that his/her health record is on file
at the specified school which the child attends;

3. The.records of any child who is five (5) years old in a center which lacks approved
kindergarten_status_for purposes of T.C.A _§ 49-6-201 shall include_a siqned

attendance does not satisfy the mandatory kindergarten_ prerequisite for the child’s

enroliment in first grade. The statement of acknowledgment shall be maintained in
the child’s file; and
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(f)

4.

Written authorization from a physician for the self-administration of medication for

the current school year, if applicable.

Staff records shall include:

1.

Name, birth date, social security number, (used by the employer for Federal/State

for each staff member in an emergency:

(@)

2. Educational background and educational experiences, including dates and places
of diplomas received, and conferences, courses, and workshops attended in the
preceding year-;

3. Documentation, signed by the examining licensed physician, licensed
psychologist, licensed_clinician, Nurse Practitioner or Physician’s Assistant,
verifying that the staff person is capable of safely and appropriately providing care

4. At least three (3) references from non-relatives, either written or with documented
interviews of each reference on each staff member;

5. Written, verified record of employment history:

6. Documentation of annual performance reviews:

7. Daily attendance (including time in/out) of staff;

8. Signed and completed criminal history disclosure form;

9. Verification of criminal background check and Vuinerable Persons Registry results:

10. Documentation of trainings to include all pre-service training hours; and

11. Date of employment and date of separation from the program.

12. Driver records shall additionally contain:

) Copy of driver's license showing proper endorsement;

(i) Verification of a passed drug screen; and

(i) Verification__of Cardiopulmonary_ Resuscitation_ (CPR) _and _First Aid
certifications.z

Staff records shall be maintained for at least one (1) year following the separation of the

staff from the program.
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(h). Records of volunteers shall be maintained and must include names, addresses, telephone
numbers and dates of service of all volunteers.

[ON Records of substitutes shall be maintained and include the names, addresses, telephone
numbers and dates of service of all substitutes.

(8) The program staff shall not disclose or knowingly permit the use by other persons of any information

concerning a child or family except as required by law, requlation or court order, or as may be

necessary to be disclosed to public authorities in the performance of their duties and which may be

necessary for health, safety, or welfare of any child enrolled in the program or the child's family.

(9) Programs shall meet the following requirements for the posting of documentation:

(a)

During the hours of operation, the current certificate of approval shall be posted near the

main entrance in a conspicuous location.

The Department of Human Services' toll-free complaint number shall be posted in a

conspicuous location.

The Department of Children’s Services' child abuse number shall be posted near the main

A copy of these sState bBoard rules shall be maintained in a central space and available

to all staff and parents.

No smoking signs shall be posted in a conspicuous manner.

(f)

The program shall post any other materials as directed by the Department.

Authority: T.C.A. §§ 4-5-201 et seq., 37-1-403(a)(8) 49-1-302(), 49-1-1101 through 49-1-1109, 49-62101,
49-6-2105, 49-6-2107, 49-6-2108, 49-2-2110, 49-6-2114, 49-6-2116, 55-9-602 et seq., 55-50-301 et seq.
and 55-50-401 et seq. Administrative History: Original rule filed September 26, 1990; effective
December 29, 1990. Amendment filed April 30, 2002; effective July 14, 2002. Amendment repealing and
replacing rule filed March 15, 2010; effective August 29, 2010.

0520-12-01-.06 PROGRAM OPERATIONSURERVISION.

Program-Responsibility-forthe-Children's-Supervision:

program-personnetio-know-the-whereabouts-of-each-child=(1)  Each program shall maintain a

system that enables all children in the program’s care to receive a level of supervision that is

appropriate to their age and their development, physical and mental status so as to ensure their

health and safety and that allows program personnel to know the whereabouts of each child.
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(a) This system shall include a mandatory visual inspection of all areas of the building and
grounds immediately prior to closing the program for the day in order to ensure that no
children have been unintentionally left in any part of the program’s facilities or in any
vehicles that the program uses to transport children.

(b) Children six (6) weeks of age through two (2) years of age: the adult must be able to hear
the child at all times, must be able to see the child at a quick glance, and must be able to
physically respond immediately.

(c) Children three (3) years through five (5) years of age shall be safely protected by an adult
in close proximity and not distracted by other tasks and must be able to physically respond
immediately.

(d) Children six (6) weeks of age to five (5) years of age during mealtime: An adult must be in
the direct sight and sound of child/children while the child/children are eating.

(e) Ghildren-six-{8)-weeks-of age-to-five-(5) years-of-age-during-mealtime-An-adult-must-be-in-the
directsight-and-sound-of child/children-while-the-child/children-are-eating-

Children who are in kindergarten, five (5) years of age, through
nine (9) years of age shall be protected by an adult who adjusts restrictions appropriately
for different ages and abilities and must be able to physically respond immediately.

(H Children ten (10) years of age through thirteen (13) years of age: The adult shall know the
whereabouts and activities of the child/children at all times and must be able to physically
respond immediately——. Youth/children shall have the opportunity to develop
independence.

(g) Children fourteen (14) years of age to eighteen (18) years of age: The adult shall know the
whereabouts and activities of the children, provide aqge appropriate guidance and must be
able to physically respond as needed.

Staftshalk-pesition-themselves-sirategically-foradequate-supervision-and-guiclresponses

Staft-shat-be-aware-ofthe-dynamics-tinteractions)-and-activities-ofthe-entire-group-even-when-dealing
with-enh-partofthe-group-ata-times

-(h) Mixed-age Groups. When éhildren ages ten (10) and above are grouped with children

under ten (10) years of age, the minimum supervision requirements must be in accordance
with the supervision required for the age group of the youngest child in the group.

(i) Staff shall position themselves strategically for adequate supervision and guick response.
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) Staff shall be aware of the dynamics {interactions) and activities of the entire group even
when dealing with only part of the group at a time.

(k) Helper devices such as mirrors, electronic _sound monitors, etc. may be used as
appropriate to meet these requirements.

() Teachers shall monitor children’s toileting and be aware of their activities while respecting
the privacy needs of the child.

(m) The program shall maintain a plan, approved by the DepartmentBepariments-child-care
program-evaluator; that enables a teacher in an emergency situation to call a second (274)
adult who can respond quickly while maintaining as much supervision of the children in
care as is possible under the circumstances.

(2) Each enrolled child shall be in a defined group based on their age and assigned to that group with
a specific teacher.

: | : - . . | incl . s onro ,
footage-allowanece-and-approved-capaeity-

When-moere-than-twelve-(12-school-age-children-in-first-{1st-grade-and-above-are-present-a-separate

.  Child - _

(a) Maximum group size requirements shall be maintained at all times when children are
indoors with the exceptions of meals served in common dining rooms, napping in common
nap rooms, or outdoors on the playground.
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(b) When infants are cared for in a center with older children, they shall not be grouped with
children older than thirty (30) months of age and a separate area shall be provided for
them.

(c) fn order to assure the continuity of care for children thirty (30) months of age to five (5)
years of age and their teachers, the children shall be kept with the same group throughout
the day and shall not be moved, shuffled, or promoted to a new group until required based
upon the developmental needs of the child; provided however, that:

1. For children, groups, excluding infants and toddlers, may be combined for short
periods for a special activity, e.q. special assembly, visiting performers, or
community helpers, etc., of no more than thirty (30) minutes duration per day as
long as adult; child ratios are met.

Forchildren-groups,-exciuding-infants-and-toddlers;-may-be-combined-for-short-perieds-fora-special
activity;-e.g-special-assemblyvisiting performers—orcommunity-helpers—ete—of-no-more-than-thirty
B0 -minutes-duration-per-day-aslong-as-adult-child-ratios-are-met:

(3) Each program shall adhere to the maximum group size and adult: child ratios required by this
chapter.

(a) The adult: child ratios shall be mamtamed bv the program while the children are indoors
and on the playground.
fo-o
as-setforthin-the-Adult-Child-Ratio-Chart-3-

{8} Each-group-must-have-a-heme-base - with-eneugh-space-for-the-entire-group-

T - child-rati ; L , hi ind
playground.

(b) The maximum group size and adult: child ratio shall be based on the age of the child on
August 15%,

(c) All children physically present in the program’s facility or the program’s assigned area

within the facility shall be counted in the adult: child ratio and group size.

(d) Any number of children in excess of the adult: child ratio requires a second qualified adult
teacher; provided, however, that the maximum group size shall not be exceeded.

(e) When more than twelve (12) children are present on the premises, but a second {2*)-adult
is not required by the adult: child ratio rules contained in this Chapter, a second (2™)-adult
shall be physically available on the premises.

Adult-Child

Any-number-of children-in-excess-of the-adult: child-ratio-requires-a-second-qualified-adult-teacher;
provided;-however-that-the-maximum-group-size-shall-net-be-exceeded:
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Adult-Child-Ratio-Charis

(f) If meals are served, any person responsible for preparing meals and washing the dishes
shall not be included in the adult: child ratio while preparing meals or washing dishes.

(4) Programs must meet the following group size and adult: child ratios:
(a) Maximum group size and adult: child ratio for single-age grouping:
Age Group Size Adult: Child Ratio
Infant (6wks —11m) | 8 1.4
Ope—~_NH——year
oldToddler (11m- | 12 1.6
23m)

Two (2) years old 14

i
~J

& ||
|F

PDGLEA-Pre-K

Three (3) yearsold | 18
Four (4) years old 20 1.13
JER, 912 1 2020 1:104:10

Maximum group size and adult: child ratio for multi-age grouping:

Age Group Size Adult: Child Ratio
Infant — 18 months | 8 1.4

18 — 36 months 16 1.8

3 — 6 years old* 24 1:13

*Not including first grade children.

fge Group Size and-Adult
Child-Ratie
Single- 8 12 14 16 Infant — 18
Age months | 826 1: 4ANe-Max
Grouping A
8 - 16 1: 84
3b6infants:
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{c)

6-whksr—12

menths

Teddlers-(12-mos:-—-23-mos:) 1:6

3 - 62

years

old(24 24 1:137

mMese—m3B

mes:)

4-years 113
School-age—before/after—care 1120
(kindergarten-12-years)

School-age--before/after--care 1:30
(13-17-years)

For children six (8) weeks through two (2) years, class assignment shall be based on the

developmental needs of the child.

(de)

For children three (3) vears through pre-kindergarten, class assignment shall be

(ef)

determined on the child’s age on August 15%.

Group sizes or class assignments and adult; child ratios may not be adjusted based on a

{fg)

chanqe to a child’s age during the school year. Schools shall not change a classroom status
mid-year.- i.e. from single-age to multi-age due to a child’s age.

For children three (3) years through pre-kindergarten (excluding LEA pre-k to include VPK,

IDEA 619, etc.) -if the director of schools finds through evaluation and testing, at the
request of the parent or legal guardian, that a child who has a birthdate from Augqust 16-
September 30 and is sufficiently mature emotionally and academically, then the child may
be permitted to enter such classroom.

Maximum group size and adult: child ratio during arrival and departure (1 hour prior to and

end of the school day) excluding infants and toddlers:

Age Group Size Adult: Child Ratio
Including 3 year olds | 15 1:10
20

Including 4 year olds
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Masdmum
Greup
Size
and
Adult:
Child
Ratio
Muti- 8 3 3 2 2 2 Ne
A
g
e
G
F
s}
o
pi
2]
g
Infants-8 1
W
k
[ 3
4
8
m
<t
nt
h
s
Toddlers 4
4
8
3
6
m
°
at
h
s
3-——6-years
{in 140
derg )
e
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A

oRly

— MAXIMUM-GROUP SIZE AND- ADULT: CHUD-RATHO
— This-chartisbased-on-the age of child-by-August 15%
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Including—3—vyear
olds

Ineluding—4—vyear
olds

Maximum-greup-size-and-Adult:Child-Ratie
Multi-age 15 20
greuping
Including-3-year
olds
Ineluding-4-year
olds
Maximum group size and adult: child ratio during before and after school programs for birth

110

1:42

(hd)

Age Group Size } Adult: Child Ratio
Infant — 36 months | Ratio and Group size remains the same
3-4 year olds 22 113
4-5 year olds 24 1:.16

Group-size-and-class-assignment-shall-be-determined-based-en-a-child's-age-on-August-16.-Group
sizes;-class-assignments-and-adult:-child ratios-may-net-be-adjusted-based-on-a-change-to
a-child's-age-during-the-school-year:

; e ision
{a)-At(5) During -naptime and during-nighttime care-afterthe-children-have-settled-dewn; adult: child
ratios may be relaxed so long as the children are adequately protected and all of the following
requirements are met:

(a)
At least one (1) adult shall be awake and supervising the children in each nap room_or {sleeping
area;

(b)

Infant/toddler ratios shall be maintained; and

(9

The adult: child ratio for children ages three (3) years and thirty-ene-{34)-menths-and-above can be
fifty percent (50%) of the required ratio if there are enough adults on the premises so that
the adult: child ratio required for children when they are awake shall be met immediately in
an emergency.

(d)
Maximum group size limits do not apply as long as the appropriate adult: child ratio is met at the
fifty percent (50%) level.
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(6)

Each program shall have a written playground supervision plan that includes:

Safe-Sleep-Practices:

{a-child-appears-netto-be-breathing~the-pregram-must-immediatel-begin-GRR-and-call-for-emergensy
medical-assistance:

A-playground-supervision-plan-shall-be-writtep-and-implemented-which-includes:

(7)

(a) Arrival and departure procedures;

(b) Supervision assignments of staff to assure that all areas of the playground can be seen so
that all children can remain within sight of the teachers;

©
Identification of which staff will merely supervise in their assigned zone while other staff, if any,
interact with children as play facilitators;

(d
Emergency plans specific to a variety of circumstances, such as, child injury, weather evacuation,
toileting and other personal care needs of children or staff, etc.; and

(e
A communication link among playground supervisors and a designated staff person, if available,
inside the program’s facility.

Programs shall meet the following requirements for off-site activities and swimming:

(a)
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. e OS]

Preschool-Children—The required number-of-adults-displayed-in-adult: child ratio for preschool
children shallin-chartst-and-2raust be doubled during off-site visits.

(b) For children in kindergarten through thirteen (13) years of age the following requirements
shall be met;

1. The number of trained teachers required to be present on off-site activities shall be
at a minimum, equivalent to the number that would be required in the classroom;
additional adults to meet the following off-site ratios in chart below may be
teachers, volunteers and/or unpaid staff.

T f trai . ] o _— hall
minimum;-equivalent-to-the-number-that-weould—be—required-in-the—classroom;
ammmemm%mmwwmm

Number of children | Trained Teachers Additional Adults | Total Adults Required
1-20 1 1 2
21-30 2 1 3
31-40 2 2 4
41 -50 3 2 5

i

wsm%%%&a%%emgmmnememm

(c) For children age fourteen (14) to eighteen (18), the number of trained teachers required to
be present on off-site activities shall yield an adult: child ratio of 1:20, additional adults to
meet this ratio may be teachers, volunteers and/or unpaid staff.

(d) A minimum of two (2) adults is required for any off-site activity.

(e) Programs shallthe-program-must maintain a system utilizing an off-site attendance roll
which tracks the whereabouts of each child while off the premises.

Ghert—éend%he fol!owmg requlrements shall be met when Chlldren are swnmmlnq 3

1. The following adult: child ratios shall be followed:

~hart 5 — Swimei . Chi 0.
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Age-Group Adult: Child Ratio
Infantinfants{Bwks-12-months) 1:1

ThirteenTeddlers/Twes (13) ~ thirty-
five (-35) months)

Three (3) years old¥earOlds 1
Four (4) years old¥earOlds 1: 6
Five (5) years old¥earOlds 1

Kindergarten — thirteen (School-Age 110
—13) years) -

Fourteen (14) — eighteen (—to—18)
years

2. GroupAltheugh-greup swimming for infants and toddlers is not prohibited-it-is-not
recommended.

3. At least one (1) adult present shall have a current certificate in advanced aquatic
lifesaving skills. This person must supervise from above the level of the swimmers,
preferably from an elevated lifeguard chair-er-otherwise-from-the-pool-deck.

4. The lifeguard may not be included in the required adult: childAduit:-Child ratio while
performing lifeguard duties.

5. Remaining teachers should supervise both in and out of the water.

: . o oo )

Authority: T.C.A. §§ 4-5-201 et seq., 49-1-302(l), 49-1-1101 through 49-1-1109, 49-5-413, 49-6-2101,
496-2105, 49-6-2107, 49-6-2108, 49-2-2110, 48-6-2114, 49-6-2116, 49-6-3001, 55-9-602 et. seq., 55-50-
301 et seq., 37-1-403(a)(8), 55-50-401 et. seq. and 71-3-507(g) and (h). Administrative History: Original
rule filed September 26, 1990, effective December 29, 1990. Amendment filed April 30, 2002; effective
July 14, 2002. Amendment repealing and replacing rule filed March 15, 2010; effective August 29, 2010.

0520-12-01-.07 STAFF.

— {4} Responsibility-for-Staff.

bY—The-director-with-the-guidance-of-the-board-or-owner- ot the-program,shall-be-responsible
for-staff-and-program-and-the-day-to-day-operation-of-the-program-
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Q%—heup&aéay—shauﬁbeﬁhﬁ&ea%hpresem—m—th e—pwg&m—s-fae%e&da#yaﬁeasphalﬁef—th&tetal
heurs—of-operation—H-a—program-—operates-mere-than-ene-{1)-shift-the-on-site director-shall-be
physically-presentatleast-one-(1)-shift-

ée}-~49—be—des+gnated—es—the—éweete#@#pepsen—m—eharg e—{on-a-daily-basis}-ef-a-multi-site

D] All programs shall be staffed with a director and enough teachers and staff to meet the required
adult: child ratios.

(2) Every staff person, including auxiliary staff, substitutes, volunteers, and practicum students, shall
be physically, mentally, and emotionally capable of using the appropriate judgment for the care of
children, and otherwise performing his/her duties satisfactorily. A person who has a physical,
mental, or emotional condition which is in any way potentially harmful to children shall not be
present with the children.

General-Staff Qualifications-

(3) Every staff person, both paid and unpaid, who is under the age of twenty-one (21) years must be
supervised by an adult while in the presence of children. Exception: Before and after school care
pre

4) At least one (1) adult available on the premises at all times during program operating hours
shallmust be able to read and write English.

(5) Prior to assuming duties, each new employee shall receive two (2) hours of orientation, and be
able to explain_the program philosophy, emergency procedures, policies regarding discipline of
children, policies regarding the reporting of child abuse, and policies for receiving and dismissing
children.:

(6) Within the first two (2) weeks on the job, each employee, including directors, teachers, substitutes,
volunteers, and practicum students, shall receive annual instruction in:
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Policies - Idron.

. ' iob, . w licable.
{including-auxiliary-staff-such-as-bus-driver-coolk—ete)-shallreceive—annualinstruction-in:

(a)4-___Child abuse detection, reporting, and prevention;

(b)2.  Parent-center communication;

(©)3-

DiseMand health promotion;

(d)4-___An overview of certificate of approval requirements;-Ghapter-0520-12-04;
()5 Information on risks of infection to female employees of childbearing age;
(f)6:__ Food aAllergies;

(@)#___ Supervision during high risk activities such as eating and outdoor play,
(h)8-_ Meal service and safe food preparation policies;

)8 Shaken baby syndrome;

()40-__Abusive-and-abusive head trauma;
(k)44 Safe sleep procedures; and
(}42-___Developmentally appropriate practices,

(7 All training shall be documented in the program’s records and be available for review by the
Department’s staff at any time.

(8) The program must maintain written documentation that each employee has read the full set of all
applicable rules. In addition, a copy of these rules {9620-12-0H-shall be maintained in an area that
is readily accessible to all staff.
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(9) Each program location where children are present shall have an on-site director. The on-site
director, with the guidance of the board or owner of the program, shall be responsible for staff and

the day-to-day operation of the program. On-site directors shall meet the following criteria:

(a) The on-site director of a program shall be a full-time employee and shall be
physically present in the program'’s facilities daily at least half of the total hours of

operation.

(b) A director shall be at least twenty-one (21) years of age if hired after June 30, 2017

and shall meet at least one (1) of the minimum gqualifications listed below:

aédmen—te-aueastweneuﬂ—)-yea Peﬁﬁfuu-ume*deeumemed—werk—expe%nee-wﬁh
young-childrenin-a-greup-setting;-or

Mgh-se—heel—mplema—emts-equalent—edueaHenal-eredennaueeegmzedrby%he

Thedi 0 | (4} o - Lifications listed-in-thecl I :

Fhre—Minimum experience

requiredGroup—Gare—Experience

Regquired

Is:
One (1) year of full-time (paid-or-un-paid)
experience in a group setting.
Experience may be paid or unpaid. ({2

—H-Minimum-Education levells:

Graduation from an accredited four-year
(4 yeardyear) college,

years school-ageSchoolage care
experience = 1 year full-—time
experience)]

Sixty (60) semester hours-{twe-{2}years)
of college training, with at least thirty (30)

hours of which shall be in business or
management, child or youth
development, early childhood

Two (2) years of full-time {paid-or—un-
paid)}—experience in a group setting.
Experience may be paid or unpaid. ({2

years school-ageSchoslage care
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education or related field, experience = 1 vyear full—time
experience)}

High school diplomaSeheet-Biploma (or | Four (4) years of full-time (paid-oF-un-
Department recognized equivalent), and | Paleh—experience in a group setting.
Tennessee Early Childhood Training | Experience may be paid or unpaid. (-2
Aliance  (TECTA) certificate  for | years  school-ageSechoolage  care
completing thirty (30) clock hours of | &xperience = 1 vyear full-—time
orientation training, or the equivalent as | &xperience}

recognized by the Department.

Has been continuously employed as an | Not applicable Applieable
on-site program director or child care
agency owner since July 1, 2000,

(c) Within the first thirty (30) days of employment by a program, a director shall
complete an orientation provided by the Department of Education.

(d) In the 2017-18 school year, directors shall complete at least twenty-four (24) hours
of professional development. In the 2018-19 school year and beyond, directors
shall complete at least thirty (30) hours of professional development.

1. Six (B) hours of the professional development shall be in administration
management or supervisory training and six (6) hours shall be in
developmentally appropriate literacy practices.

T eaining Reaui :

H——Received-specific-training-meeting-the-requirements-of-this-part-within-three{3}-years-prior-to
empleyment-or

)——Earned-a-Bachelors-degree—an-Asseciate’s-degree-in-child-development-or-early-childhood

education—a-CDA-credential-or-a-CGPR-credential:
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Q}—spe(é)heu;s—sha#banﬂadmm;s#at}en—managementepsupenﬁsepy

ning:

4Hh—S8ix-(6)-heurs-mustbe-in-developmentally-appropriate-literacy-development-and

(10} Programs may employee an on-site assistant director. An assistant director or other staff member

shall be designated to be in charge in the absence of the director and all staff shall be notified of

this designation. On-site assistant directors shall meet the following criteria:

(a)

The on-site assistant director shall be at least twenty-one (21) years of age if hired after

June 30, 2017 and shall have at least two (2) years of college training or a Department
recognized credential and one (1) year of full-time or two (2) years of part time school-age
care documented work experience (paid or un-paid) in a group setting; or

stant Dircctor Qualifications.

{ay—The-on-site-assistant-directorshall-have-at-least-two—(2)years—-of-college-training—ora
Departmentrecognized-credential-and-one-{1)-year-of-full-ime-ortwo-{2)-years-of -part-time
school-age-care-documented-work-experience{paid-erun-paid)-in-a-group-setting-or

(b) The on-site assistant director shall be at least twenty-one (21) years of age and shall have

earned a high school diploma or equivalent educational credential recognized by the
Department and two (2) years of full-time or -four (4) years of part time school-age care
documented work experience (paid or unpaid) in a group setting.

(c) Within the first thirty (30) days of employment, assistant directors shall complete an
orientation provided by the department of education child care program evaluator.

(d) In the 2017-18 school year, assistant directors shall complete at least twenty-four (24)
hours of professional development. In the 2018-19 school year and beyond, assistant
directors shall complete at least thirty (30) hours of professional development.

4—For2048-17-18-hours-of professional-developmentisreguired-

. For20417-182  orofessi | , red
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1. Six_(6) hours of the professional development shall be in developmentally
appropriate literacy practices.

(11 All teachers and assistant teachers shall be at least twenty-one {21) vears of age if hired after June
30, 2017 and shall meet the following criteria;

(a) Within the first thirty (30) days of employment, teachers and assistant teachers shall
complete two (2) clock hours of pre-service orientation training offered or recognized by
the Department. Pending completion of the orientation training, the teacher’'s employment
status with the program is conditional. Up to two (2) hours of training credit may be earned
for Child and Adult Care Food Program (CACFP) training or USDA Free and Reduced
Price Meal Program training.

(b) In the 2017-18 school year, teachers and assistant teachers shall complete at least twenty-
four (24) hours of professional development. In the 2018-19 school year and beyond,
teachers and assistant teachers shall complete at least thirty (30) hours of professional
development.

(c) At least six (6) hours of the required professional development shall be obtained outside of
the program. At least six (6) hours of the professional development shall be in
developmentally appropriate literacy practices.

(d) Teachers shall be evaluated for knowledge and understanding of growth and development
patterns of children and understanding of appropriate activities for children as well as those
with special needs. The Tennessee Frameworks for Evaluation process for licensed, pre-
kindergarten (certified in early childhood education) shall be accepted as the performance
evaluation requirement of this subsection.

Each-teacher shall be at least twenty-one (21) years of age.
Each-group-shall-have-at-least-one-(1Heacherat-alltimes:
Traiping-reguirements-for-teashers:

Eor2047-1824-hours-of-professional-development-isteguired--

two-{2)-cle pre-service-orientatiop-training-offered-orrecognized-by-the-Department
Pending-completion— ientation—training—the—teachers—employment-status—with—the

program-is-cenditional:
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based—trammgwwthm—the—ﬁ;st—ﬁst)*year—ef—em pleyment—&%%@)—heups—ef—whmh—mustﬂbe
complete

Eai ﬁ , o | : oo ori . i
to—compl ete—-the%qwed—sae(@}—heur&ef—tpal nmg—wthm%e—ﬂrst—(ﬁrs‘)—saeé@)«menth&ef
oved-from-du ! ompletiopof-the

below-

N , VearotE ‘

Experienced-teachers—shall-complete-at-least-twelve(18)-clock-hours—annually—of-Department
zed. ninc

A-maximum-of- two{2)-hours-fraining-credit-may-be-credited-for-Child-and-Adult Care-Feod-Rrogram
{CACER)-training-er USDA-Free-and-Reduced-Price-Meal-Program-training-

Atleastsix-(8)-hours-of-the-regtlired-training-shall-be-obtained-outside-of program-
Up-to-four{4)}-hours-ottraining-credit-annually-may-be-earned-by-conducting-training-
Siv (& . | ropri . ;

Credit-for-Tennessee-Early-Childhood-Training-Alliance-Orientation— Irammg—@empletlewef—a—thmty
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(12)

Substitute teachers shall meet the following criteria:

(a) Substitutes shall comply with the same orientation requirements defined by these rules for
all program staff.

(b) Substitutes who have acted as teachers for two hundred (200) or more hours in the
previous calendar year shall meet the training requirements contained in the rules for
teachers.

(C!

>rmit,_but not t-while

(d) Substitutes _shall meet the criminal background check requirements and the same
requirements as reqular staff for the physical examination required by this Chapter.
Substitutes-providing-sensdces-

Meetthe-criminal-background-checkregquirements-contained-in-these rules—and

(e) e}-Practicum Students. Persons serving temporarily as teachers in field service placements
as part of an educational course of study or other curriculum requirement shall not be
considered as substitutes for purposes of this paragraph.

payment and who is used to supplement the reqular staff or subststutes Volunteers shall -but-are
not be mcludedeeun%ed—temeet—theedult—ehﬂd%es—#—eeumed in the adult: Chl|d ratios. The on-
site directorra A

(14)

safety of -the-children.

All child care programs shall require any person employed in a position requiring proximity to

children to:

(a) Provide evidence of the following:
1. Department of Health Vulnerable Persons Abuse Registry check;
2. TBI/FBI Fingerprint and Background check;
3. TBI/FBI Sex Offender Registry; and

(b) This evidence shall be obtained by the program prior to employment.
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(c) The program shall immediately review the report of the backaground check received from
the Tennessee Bureau of Investigation, and shall immediately consult with the Department
to resolve any guestions relative to the person’s status. Upon determination that the
person’s status prohibits the person from having access to children as described in this
Chapter, the program shall immediately exclude such person from access to children.
Failure to exclude the person under this part will result in immediate suspension of the
program'’s certificate of approval.

(d) A new fingerprint sample must be obtamed for ali emplovees every five (5) years.

M%W%%PWWWWWWWWWW
program-in-a-positien-that-will-require-or-allow-the-individual-to-have-contact-with-children-at
any-time;

Hamdwmppw%@%ﬂmpmpmw%%mm%

a%@@%eeun%mbe%&bm&ed%epaﬁmen@eﬂ%@en&é@%s%&kg@und
GCheck-and-the-Sex-OffenderRegistry-to-verify-thatthe-person-dees-not-appearon-any-of-these

Ihe—areqr—am—shaH—immediatel%—review%he—-reaeppef—the—baekaiﬁeandwhee-k—-+eeeived—ﬂ:em~the

ew-of-the-individual's-status-on-the Department-of-Health’s Vulnerable
Persons-Registry-and,for LEA-and-State-Department-of Education-applcants;-the-outcome-of
the-Department-of Children’s-Services-Background-Check-and-the-Sex-Offender Registry-the
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exelude—the—eeFsen——uneler-iehﬁ—eaﬁ—wuueM%%mme@ate—suseenswn—oﬁ—th&mea%ams

certificate of approval A-new fingerprint sample-must-be-obtained-for-allemployees everyfive
(5)-years:

(15) No individual with a prohibited criminal history as defined below may work, substitute or volunteer
in a program, be an owner, director or manager of a program who has access to children, have
significant contact with children or otherwise have unrestricted access to children in any manner
whatsoever. An individual shall be immediately and automatically excluded from a program or any
contact whatsoever with children if the individual's criminal history includes:

(

Vumepable«geﬁsen&Regtstﬁy—ﬂ;eqwegmm-sha%wespen&ble—fer—detemnmg—w&hm—the—same

State@epa#men%eﬂEdueaﬂenﬂadmmﬁteFedpmg;am—shauﬂb@mhesame

Ne%nd%udua#wﬁh—a—pmmm%d—epmnam&epy-as-defmed—be ew-regaﬁdless‘ef—whether:—sueh
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a) A criminal conviction or a no-contest or guilty plea; or any pending criminal action, including
individuals subject to any warrant, indictment or presentment, efc.; or placement in a
pretrial diversion; or;

(b) A pending juvenile action or previous juvenile adjudication, which, if an adult, would
constitute a criminal offense; and

(€) Any of the circumstances in (asubparts—{i) or (bH) above involves any of the following
criminal offenses:

1. Any offense (including a lesser included offense) involving the physical, sexual or
emotional abuse or gross neglect of a child or involving a threat to the health, safety
or welfare of a child;

2. Any offense (including a lesser included offense) involving violence, or the threat
of violence against another person; and/or

3. Any offense (including a lesser included offense) involving, the manufacture, sale,
distribution or possession of any drug.

(18) _ 3—An individual shall also be immediately and automatically excluded from the program or from
access in any manner whatsoever to the children in the care of the program, if the individual:

(a) Reveals a prohibited or potentially prohibited criminal history on the criminal history
disclosure form; er

(b) Is listed on the Department of Health’'s Vulnerable Persons Abuse Registry; or

(c) Is known to the-managementof-a program as a perpetrator of child abuse or child sexual
abuse or to have a prohibited criminal record, who is identified to the program’s
management by the Department of Children’s Services as a validated perpetrator of abuse
of a child based upon an investigation conducted by the Department of Children’s Services
or by the child protective services agency of any other state; or, who at any time is identified
by any person or entity to the program’s management and is confirmed by the Department
as having a prohibited criminal history.

guﬂty plea‘
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—5—%«;&%49%—#@PGMQ-Negleet——AMWéua-wheﬁa&been—tdem&ﬁed—by—the

by-the-Deparim ent»@»ﬁ@h+ld-peﬁ~s£erv1<;es—@r any ch;l@pr@teetw&sepv|eesragen@y of-any-state;

a&%%&ha%@%%&%@%%@%@%%ﬁ%@é@%@é@%ﬁ%@@%b@%@%@

nvest;gan@n_-—and sha 4Hmmee!;ateky~»cansulbw&th—»tha Department-te
ors-status—An-individual-with-a-prohibited-histe

(17) An individual with a prohibited history as set forth below shall be immediately and automatically
excluded from providing driving duties on behalf of the program if the individual:

(a) Has a pending criminal action (including warrants, indictments, presentments, etc.) is
completing pretrial diversion, or has been convicted of or pled guilty to any offense involvin

the use of a motor vehicle while under the influence of any intoxicant, which constitutes a
violation of T.C A, §§ 39-13-213; 55-10-101; 55-10-102 or 55-10-401: or

(b) Has been convicted of or pled guilty to any felony involving use of a motor vehicle while
- under the influence of any intoxicant. In such case the individual shall not be employed
or otherwise serve as a driver for a program for a period of five (5) years from the date of

(18) An individual who has been identified by the Department of Children’s Services as having.neglected
a child based on an investigation conducted by the Department of Children’s Services, or any child

(19) Any person who is excluded or whose certificate of approval or operator status is denied based
upon the results of the criminal history background review or based upon any other determination
may request in writing to the Department within ten (10) calendar days of receiving notice of such
exclusion or denial, a waiver from these automatic exclusion requirements.

(a) Requests for a waiver shall state the basis for the request, including any extenuating or
mitigating circumstances that would, in the person’s opinion, clearly warrant an exemption
from the exclusion. Any documentary evidence may also be submitted with the request.

Upon-determination-that-the-person‘s-status-prohibits-the-persen-from-having-access-to-children-as
described-in-part-7-ef-Rule-0520-12-01--07{10)}a)-theprogram-shall-immediately-exclude-such

perseﬂ—f#e%aeeess—teuekwren—%%ﬁa to-exclude-the-persep-tinderthis-parbwillresult-in-mmediate

Waivers-from-Exclusions-Due-te-Criminal-er-Abuse-or-Neglect History:
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(b) Requests for waivers shall be heard by an advisory committee, composed, at a minimum,
of law enforcement personnel, persons experienced in child protective services, persons
experienced in child development issues and child care providers issued a certificate of
approval by the Department and reviewed by the Department.

(€) Any person who is excluded from providing care or services to children under any
provisions of this subchapter shall remain excluded pending the outcome of any exemption
review and appeals.

(20) _Supplemental-Background-Checks-

The Department may, at any time, request that the criminal background er-status oren the Department of
Health's Vulnerable Persons Abuse Registry of any individuals having access to children under any
of the circumstances set forth in th|s subchapter be rewewed usmg the processes descnbed above

Allotherprovisions-applicable
s%pp%&a%ae@wdw%nduetemmm%gmph-%

(21)  The employment status of persons for whom a post-employment criminal background check was
conducted, or the status of existing program owners or operators, substitutes or volunteers of a
program for whom a criminal background check was conducted after issuance of a certificate of
approval or after employment or assuming duties as a volunteer or substitute, and who were not
otherwise subject to a pre-status applicant background check and to the exclusionary provisions
provided in this subchapter, shall be governed by the provisions of this Chapter. subchapter

Authority: T.C.A. §§ 4-5-201 et seq., 49-1-302(1), 49-1-1101 through 49-1-1109, 49-2-203, 49-5-413, 496-
300, 49-10-608 and 71-3-507 (g) & (h). Administrative History: Original rule filed September 26, 1990;
effective December 29, 1990. Amendment filed April 30, 2002, effective July 14, 2002. Amendment
repealing and replacing rule filed March 15, 2010; effective August 29, 2010.

0520-12-01-.08 EQUIPMENT FOR CHILDREN.
REPEALED.

——{H—General-
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(e}
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Alboutdeorploy-eguipmentand-materiaisshall-besufficientinamountandyasietyso-that
%MWW%W@W@WWWH%@&E@%@
' e iprment-andiorportable=play

{e}-An-acceptableresilient surfacing-material-asrecognized-by-the-Departmentshall-coverfall
Zones-in-accordance-with-the-following-chart:

Resiliont Surfacina Mater i : o Denil
vy - Mol S By
Double-Shredded-Bark Six-{6}-inches
Pea-Gravel Six{B)-inches
Medium-Gravel Eight{8}inches

Eing G = oy

Course-Sand Eight{8)-inches

127



STANDARDS FOR CHILD CARE CENTERS AND SCHOOL-AGE CHAPTER 0520-12-01
CHILD CARE PROGRAMS

hS)

—For-health-and-safety-reasons-each-crib;-cot;-bed-er-mat-shall-be-labeled-to-assure
that-each-child-naps-on-his-own-bedding:

Authority: —T.C.A. §§ 4-5-201 et seq., 49-1-201(c)(24), 49-1-302(l), 49-1-1101 through 49-1-1109, 49-
2203(b)(11), and Executive Order No. 24 (November 11, 1988). Administrative History: Original rule filed
September 26, 1990; effective December 29, 1990. Amendment filed April 30, 2002, effective July 14,
2002. Amendment repealing and replacing rule filed March 15, 2010, effective August 29, 2010.

epeal

0520-12-01-.09 PROGRAM.

{e)—Fhereshalkbe-alternating-periods-obvigorousactivitr-and-rest-througheut-the-day:
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{——BOpportupitiesshal-be-provided-for-children-to-be-by-themselves-te-play-alone-er-do
hemeworcit-they-choeserin-a-smalkquietarea-away-from-otheractivities:

appreprmte—aeﬂwt}esdu;mg—extended—ea re-hours-as-during-conventionalcare-hours:

o)
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(Rule 0520-12-01-.09, continued)

{h——Programs/meviesicomputergames-shall-be-developmentally-appropriate-for the-viewers:

{e}——Parents-shallbeinformed-ef- movie-showings-and-video/computer games-and-their-ratings:

feptest«prepwth%hw%s.en—wewmgnm&
{H————Computers-which-allow-internet-access-by-the-children-shall-be-equipped-with-monitoring
or-filtering—software,—or—-an—analegous—software—protecton—whichlimits—children's—aceess—to
irappropriate-web-sites-e-mail-and-instant-messages:

H}—Other-activity-choices-shall-be-available—to-children—duringtelevision/movie—viewing-or
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(Rule 0520-12-01-.09, continued)

(@) ereelining-rest-period-of-at-least-ene-{(1)-hour-shall-be-provided-for-all-preschool-children
in-care-for-six(6)-hours-or-more;

b} EaCH-child-shall-be-allewed-to-form-his-ewn-patterns-of-sleep-
(&) Peghild-shall-not-be-left-in-a-crib-or-on-a-cot-for-an-unreasonable-length-of time.
(5} BeRBVIOF-Management-and-Guidanee:

(@)--Attention-spans-and-skills-of-children-shall-be-considered-so-that-teachers-do-net-require
oh|ldren to-engage-in-developmentally-inappropriate-behavior:

(@) Disciphne-shatnot-be-related-to-food-rest-ortoleting:

(@) SpERKING-O-ARY-0the-y pe-oFcorporakpunishmentis-prehibited=("Corporal punishment’.is
the-infliction-of-bedily-pain-as-a-penalty-for-behavior-of-which-the-punisher-disapproves:)

{(f)———Teachers-shall-notfocus-seolely-upon-unacceptable-behavior:
(@) R RiSE-BRC-CRCOHEAZEMER-0good-behaviorshal-be-used:

{h)—-———Efforts-shall- be-made-to-help-children-develop-a-feeling-of-self-werth-beginning-in-infancy
and-sentinuing-threugheout-the-sehool-age-years:
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(Rule 0520-12-01-.09, continued)

)

When-a-child-is-engaging-in-unaceeptable-behavior-the-teacher-shall-prior-to-disciplining

the-child;-first-distract- the-child's-attention-and-substitute-a-desirable-activity:

—Physical-Care-~-Teilet-Training:
B)—
Toi - . i . ol
comfortable-

{by——Toilet-training-shall-not-be-started-until-a-child-is-able-to-understand,to-do-what-is-asked-of them,

Educational activitiesAetivities-

Activities shall be based on developmentally appropriate educational practices.

(a)
Infant/Toddler classrooms ages six (6) weeks_through t—twenty-four (24) months must show
evidence that children are provided the opportunity to: (See TNELDS standards for Birth-

48 months)

1. Sit and listen to teacher read aloud to him/her individually and in a group daily;-

2. Engage in interactive play that includes activities such as movement, dance,
musical games, and pretend play that encourages the use of both large and small
muscles;- -

3.

Hik—Engage in meaningful conversationseonversation with teachers;=

4.
Engage in touching, feeling, and identify a variety of known and unknown objects;-
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(Rule 0520-12-01-.09, continued)

()

5. Explore a variety of culturally diverse books that encourage early literacy skill
development and increase children’s knowledge about the world around them, in
rhythm—rhyming-werds;-predictive-texts;-ete.--These books should represent
different genres, i.e. poetry, nonfiction, fiction, informational texts, etc; and-

6. Experience daily tummy time.

Preschool/Pre-K classrooms ages twenty-four (24) months_to ~five (5) years must show evidence

that children are provided the opportunity to: (See TNELDS standards for 48 months to
kindergarten)

1. Sit and listen to teacher read aloud to him/her individually and in group daily;
2. Engage in pretend play;
3. Engage with developmentally appropriate educational and open-ended materials,

i.e. blocks, clay, sand,

4. Engage in meaningful conversations with peers_and teachers;

5. Write, create books, and engage in print rich materials;

6. Engage-in- with a variety of culturally diverse books and materials that encourage
early literacy skills in concepts about print, genres, letter identification, beginning
sounds, etc.;

7. Engage in a variety of activities that support number sense, mathematical thinking,

and understanding; andnumeracy-development;-andand

8. Help with daily classroom and self-care routines.

(c) 3—Children, enrolled in any LEA pre-kindergarten program, must participate in an

(d)

educational curriculum that is aligned with the Tennessee early learning standards state

Staff shall plan ahead for developmentally appropriate activities and: written lesson plans

shall be provided for children of each age group.

(e)
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(Rule 0520-12-01-.09, continued)

(H A daily program shall provide opportunities for learning, self-expression, and participation
in a variety of creative activities such as art, music, literature, dramatic play, science, and
health.-

(2) Non-educational program activities
Staff shall be stimulating and plan-ahead-fer-developmentally appropriate.

{a) Any technology children engage in shall be developmentally appropriate, previewed by
staff for content, approved by parents, and shall not exceed two (2) hours per day.

(b) There shall be alternating periods of vigorous activity and rest throughout the day.

(c) Children shall not be left in restraining devices such as swings, car seats, or high chairs (in
excess of thirty (30) minutes). —Stimulation shall be provided to children in those settings.

(d) Opportunities-activities:-written-lesson-plans shall be provided for children to interact with
one anotheref-each-age-group.

(@ Indoor physical activities, requiring children to use both large and small muscles, shall be
provided for children of each age group.

(h For infants_and /toddlers, a portion of the day shall include floor time for activities that
develop physical, social, language and cognitive skills.

a
importance-oflanguage-development-and-communication-skills,-infaptsInfants and

toddlers shall have language experiences with adults on a daily basis.
By—(3) Personal-Safety-Currichivmreguired:
For ages three (3) through school-age, the program curriculum shall include instruction in personal safety.
(-as-needed-but-atleast-once-a) -year
The personal safety curriculum shall include a Department-recognized component on the
prevention of child abuse, based upon Department curriculum guidelines. ~-The program
may choose terminology and instructional methods for this curriculum with a goal of

providing clear, effective and appropriate instruction to the children in personal safety,
including the prevention of child abuse.
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(Rule 0520-12-01-.09, continued)

(b) The personal safety curriculum used by the program shall be made available to the parents
and legal guardians for review.

(c) The record of each enrclled child shall include a copy of the signed notification form
acknowledging that parents/legal guardians have been provided an opportunity to review
the agency's personal safety curriculum, and have been notified of the sexual
abuse/personal safety curriculum for their child.

(d) If parents/legal guardians have guestions regarding the personal safety component of the
curriculum, a representative of the program shall meet with the parent/legal guardian to
discuss the personal safety component of the curriculum.

(e) For school-age children, the personal safety curriculum is integrated in the Health and
Wellness curriculum during the school day for K-12 students. -The school-age children
enrolled in the program shall be provided information on reporting physical, verbal or sexual
abuse to the students.

(f) Children, enrolled in a school-administered pre-kindergarten program, shall participate in an

(4)

educational curriculum, alignedeorrelated with the Tennessee Early Learning Developmental
Standards (FN-ELDS)-as required by T.C.A. § 49-6-104(b)(5).

An opportunity for outdoor play shall be extended to children of all ages who are in care more than

(5)

three (3) davlight hours; provided, however, for programs where outdoor play is_prohibitive or
danqgerous, as determined at the discretion of the Department, unoccupied indoor space providing
fiftythirty (630) square feet per child is acceptable.

(a) Children shall be provided an opportunity for outdoor play when the temperature range is
between thirty-two (32) degrees and ninety-five (95) degrees Fahrenheit and not raining.

(b) Teachers shall be alert for signs of dehydration, heat stroke, frostbite, etc., dependent upon

Programs shall meet the following behavior management criteria:

(a) Discipline shall be reasonable, appropriate, and.in terms the children can understand.

(b) Discipline that is shaming, humiliating, frightening, verbally abusive, or.injurious to children
shall_.not be used.

(c) Discipline shall not be related to food, rest, or toileting.

(d) Spanking or any other type of corporal punishment is prohibited.
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(Rule 0520-12-01-.09, continued)

(6)

(e) Praise and encouragement of good behavior shall be used.
H Time out shall be reasonable and developmentally appropriate.
1. Time out shall take place in an appropriate location based upon the development
of the child.
2. The length of each time out session shall be based on the age of the child and

shall not exceed one (1) minute per each vear of age of the child: provided,
however, that in no event shall any child below the age of thirty-six (36) months be
placed in time-out for more than three (3) minutes, and no child between thirty-six
(36) months and sixty (60) months of age shall be place in_time-out for longer than

Toilet training shall never be started until a child has been in the program long encugh to feel

comfortable and is able to communicate their need to use the bathroom. Children shall not be made
to sit on the toilet for more than five (B). minutes.

Children shall not be in care for more than twelve (12) hours in a twenty-four (24) hour period except

in_special circumstances (e.q., acute illness of or injury to parents, severe weather conditions
natural disaster, and unusual work hours).- In such cases every effort shall be made to minimize
the amount of time spent in the program by exploring and documenting alternatives (i.e., part time
care, care with a relative, etc.) Individualized plans for the care of a child in excess of twelve (12)
hours due to special circumstances shall be signed by the parent and the director/ administrator
and must be approved by the Department.- Plans shall be updated annually.

Routines such as snacks, meals, and rest shall occur at approximately the same time each day.

Authority: T.C.A. §§ 4-5-201 et seq., 37-1-403, 37-1-601, 37-1-603, 49-1-302 (i), 49-1-1101 through 491
-1109 and 49-6-104. Administrative History: Original rule filed September 26, 1990, effective December
29, 1890. Amendment filed April 30, 2002, effective July 14, 2002. Amendment repealing and replacing
rule filed March 15, 2010; effective August 29, 2010.

0520-12-01-.10 HEALTH AND SAFETY.

(1)

Current and comprehensive first aid information shall be available to all staff who interact with

children. A standard first aid kit (for example, one approved by the American Red Cross) shall be
available to all staff, and all staff shall be familiar with its contents and use. Each program shall
provide periodic training and updates on basic first aid and the use of the first aid kit.

Children’s-health-records-shall-be-maintained-as-directed-under-subchapter0520-12-04--06-
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(Rule 0520-12-01-.09, continued)

col-age—children—shall
mamtarnwnttenpeh&esie%emeﬂmen@e@e%drenwhei&ﬁeeemp%h@epartment—eﬁHeatth
immunization-guidelines-in-a-timely-manper:

~hild l wval tor sians.of cablod , '

A=-child-s-temperature=sheuld=be-taken-using-a—hon-invasive-rmethod-unicss-otherwise-preseribed-by-a
ph%&t@taﬁ:g#ﬁ%ﬂp%@ma%l%Mé@ﬁ%h%kb%@m%é#ﬁ@%h@@%&%&#@@i@ﬁ%@@%&t@%ﬁé

Universalprecadtions,-as-defined-by-the Deparmentof Health-andrequired-by-0520-01-03-08(2){g}4+-shall
be-fellowed-when-handling-or-eleaning-bodily-fluids-

A-standard-first-aid-kit-{for-example,-ene-approved-by-the-American-Red-Cross)-shall-be-available-to-al
" L staff shall be farmiliar with.i '

(2) At least one (1) staff member who has current certification-er-eguivalent in first aid from a certifying
organization recognized by the Department shall be on duty at all times.- The first aid certification

course shall be a mlnrmum of three (3) hours and shall be taught by a cert|f|ed first aid rnstructor

(3) At least one (1) staff member on duty shall hold current certification in Infant/Pediatric
Cardiopulmonary Resuscitation (CPR) from the American Red Cross, the American Heart
Association, or other certifying organization, as recognized by the Department.

(a) The initial CPR course shall be a minimum of four (4) hours and shall be taught by an
individual currently certrﬂed as recoqnlzed by the Department to provide CPR mstructron
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(Rule 0520-12-01-.14, continued)

(b) When school-age children are present, and/or in a school-age only program, at least one

(_)_staff member shail hold current certxﬂoahon—p%uani—t@—the%equ#emen{s«%ted%
pa;s&anﬁe%heﬁq%emea%sﬁstedm—subpa%ag&aphs{a}and@}abev& in adult CPR

9——(4) EachPreparation-forEmergencies:

Fhe program,; in consultation with appropriate local authorities, shall develop a written plan to protect
children in the event of disaster such as, but not limited to, fire, tornado, earthquake, chemical spills,
floods, etc. and shall inform parents of the plan.

(a) The program shall implement these emergency procedures through timely practice drills to
meet local regulations and local emergency services plans and shall maintain
documentation of drills for one year.- Extended Care:- At least one (1) of these drills shall
be conducted during extended care hours.

3.Ghild-Abuse-Hotline:

5.-Ambulance-or-Rescue-Squad:-and

6-Poison-Control-Genter:

(&) 911 ora-similargenerichumberis-operablein-the-community;-itshall-be-pested-in-addition
to-the-above-numbers.

{e)———All-homelwork-contact-numbers-for-parents-shall-be-readily-available-to-all-staff-
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(Rule 0520-12-01-.14, continued)

(1) Contagious-Cenditions:

t&readm;ss&@%ﬁth&@h HeH&the%enter

(b)—-~Children-diagnesed-with-scabies-or-lice-shall-have-proof-of treatment-prior-to-readmission:

3-Salmonelia:

4-Shigetia;
5.Measles-mumps~andierrubella:
B8-Rertussis;

f-Relio;

8. Haemophius-influenza-type-B;
9.Meningecoccakmeningitis:

10. GChicken-Pox:-and

---------- 10——oAny-ctherilness-identified-bythe-siate-erlocal-BepartmentotHealth-

{C) T— e-program-shall-repert-the-oceurrence-ef-any-ofthe-abeve-diseases-te-the-local-health
deparment-as-secp-as-pessible-but-nelaterthan-the-end-okthe-day-in-which--occured:

11} Notification-to-Parents-of-Accidents- Injuries;- linesses:
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(Rule 0520-12-01-.14, continued)

e . it ’ oyl ing._sei , ' ﬁ
emergency-treatment:
(&) MG CId@PLS-iRjUFIES,-aRd-eVErY-sign-of-illnesses-shall-be-repeorted;-or-a-reasonable-attempt

made-to-report-to-the-parent-as-soon-as-pessible;-but-ne-later-than-the-child s-release-to-the-parent
or-authorized-representative:

(@) AH-rREICBHIORS —Preseription-and-non-preseription-shall-bereceived-from-the parent-by-a
designated-staff-person-or-management-level-staff-persen-

(b) ,,,,,,,,,,,,,,,,,,,,,,,,,, Aﬁ#@m@%&%@;@%@

desighated-staf-person-is-absent:

(&)-The-staff-persen-designated-in-subparagraph-(a)-abeve-shall-dosument-verification-of-the

4«The-parents-written-autherization-to-administer-medication;

3-The-specific-dosage-and-times-medication-is-{o-be-administered-to-the-child:-and
4. That-the-parent-has-provided-the-program-with-instructions-en-the-methods-ef-administration:

-Ihe-following-documentation-of administration-shall-be-maintained-in-the-child's-file-and-a-copy

2-Neticeable-side-effects—and
3-Name-of -staff-person-administering-medication-te-child:

—{(@)——-The-parent-shall-sign-decumentation-verifying-that:

2:Unused-medication-was-returned-te-the-parent

S8 Medicatien-shall-net-be-handled-by-children—Exception—A-physician's-authorization-forthe
surrent-school-year-shall-be-on-file-for-schoel-age-children-who-must-have -selfadministeredself-
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(Rule 0520-12-01-.14, continued)

(9)

administered-medications—Assistance-to-school-age-children-self-administering-medication-must-be
in-acecordance-with-Guidelines-for-Use-of-Health-Care-Professionals-and-Health-Care-Procedures-in
a-School-Setting;-developed-by-the-Department of Health-in-acecordance-with-T.6:A-§ 49-5-415.

(g Medication-shall-neverbe-administered-in-bottles-orinfantfeeders-unless-autherzed-by-a
{h}--Accessibility-of-Medications:

1-All-medicinesprescription-and-non-prescription;-whether-requiring-refrigeration-or-net;-shall-be
stored-in-a-locked-compartment-or-container:

2-lf-medicine-requiring-refrigeration-is-kept-in-a-refrigerator-used for food-storage, the-medisine-shall
be-putin-a-leak-prosfocked-container

= ion_for_E A deein . Medicati - - on—as
d%feete@i:bs,etzhe;phﬁes*ekaa—aw%@:pﬁae&t;eae&@&pﬁys%&a#s—ass&aﬁ%:&gm%ép@e sthma-inhaler

Smoking is not permitted on the premises of a child care program.

(6)

The consumption or possession of alcohol is not permitted on the premises of a child care program.

Unused-medication-shall-bereturned-to-the-parent:

Public-school-administered-programs-shall-folew-the-procedures—for-student-medications-defined-in-the

SchoolHealth-policy-adepted-by-the Local-Education-Ageney-in-accordance with-0520-04-01--08(1)-

Srmoking:

Smoking-is-not-permitied:

king.l oo s il o ‘

. ) . . e
facility-is-constructed-operated-ormaintained-with-Federalfunds:

Alcoholic-Beverages-
Fhe-consumption-or-pessession-of-alcoholis-not-permitied-
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(Rule 0520-12-01-.14, continued)

) Firearms shall not be on the premises of a child care program, or in any vehicle used to transport
children or in the presence of a child,

(8) Kitchen knives and other potentially dangerous utensils or tools shall be secured so that they are
not accessible to children.

(9) Staff's personal belongings (such as, but not limited to, contents of purses, backpacks, coat
pockets, diaper bags, etc.) shall be inaccessible to children at all times.

(13)

@hl@ﬁm%b}@aﬁh-t@@a%{;)—g:aﬂmf:wa%ex é@r @ne—el-)ztrableg p@@%bl@ﬂ%—(i:)
guarteofwater:-shal-be-made-daiby:

- Substitutions-for-the-bleach-solution-required-in-part-1-above -thatabeve thatabove
that-are-approved-for-the-child-care-setting-by-the-Department-of-Health-are
permissible:
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(10) The following emergency telephone numbers shall be posted next to all telephones and be readily
available to any staff member:

(a) Fire dDepartment;

(b) Police dDepartment/sSheriff;

(c) Nearest hHospital eEmergency rRoom:

(d) Child aAbuse hHotline;

(e)  Local eEmergency mManagement aAgency;

(f) Ambulance or rescue squad,;
(a) Poison control center;

(b 911 or a similar generic number -operated in the community; and
) Contact numbers for parents.

(11) Programs shall comply with the following rules for the health of children:

(a) All children shall be checked upon arrival and observed for signs of communicable disease
during the day.

(b) A child’'s temperature should be taken using a non-invasive _method unless otherwise
prescribed by a physician. -Symptomatic _children shall be removed from the group until

parents are contacted and health issues are resolved.

A
t > 2 G = > O

prescheoolchildren shall have proof of treatment prior to readmissionaf;;ply.
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Hos—a—weakened—immune—system—(Human=lmmupedeficiepey—irus={Ab—cancer—taking

i)

ehemetherapy-drugs—ete=(e) The program may not provide care and/or isolation for a

hysician or cert'ified health care provider.

All children born in countries other than the United States, Canada, Western Europe,

Australia, New Zealand, and Japan shall present evidence of a tuberculin skin test
performed in the United States at any time after twelve (12) months of age. Any child with
a positive tuberculin skin test shall be referred to a physician for evaluation. After the initial
evaluation, future periodic screening is not required unless the child develops persistent
pulmonary symptoms or there is contact with tuberculosis.

Any-persen-whe-has-had-a-cough-for-three-(3) weeks-or-longer-should-be-evaluated-by-a-physician

for-tuberculosis:

Future-sereening-is-not-required-for-individuals-whe-have-been-treated-for-tuberculosis-or-latent

tuberculosis-infestion-unless-persistent-pulmenary-symptems-develop-or-there-is-contact-with
tuberculosis:

All-children-born-in-countries-other-than-the-United-States-Canada,- Western Europe;-Australia;-New

Zealand;-and-Japan-shall-present-evidence-of-a-tubersulin-skin-test-performed-in-the-United
States-at-any-time-after-twelve-{12)-months-of-age.-Any-child-with-a-pesitive-tuberculin-skin
test-shall-be-referred-to-a-physician-for-evaluation.—After-the-initial-evaluation;-future-pericdic
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sereening-is-not-required-unless-the-child-develeps-persistent-pulmeonary-symptoms-or-there-is
contact-with-tuberculosis

(9) Staff shall make every reasonable attemot to_notify parents immediately when a_child

(h) In no event shall the program delay seeking emergency treatment due to a delay in_ making
contact with the parent.

(i) Parents of every child enrolled shall be notified immediately if one of the following
communicable diseases has been introduced into the program:

1. Hepatitis A;

2. Food borne outbreaks (food poisoning);

3. Salmonella;

4. Shigella;

5. Measles, mumps, and/or rubella;
6. Pertussis;

! Polio;

8. Haemophilus influenza type B;
9. Meningococcal meningitis,

10. Chicken Pox; and

11. Any other illness identified by the state or local Department of Health. Hand;-foot
and-mouth-disease-(HEMD);-and

42— Any-otherHinessidentified-by-the state orlocal Department-of Health-

(0 The program shall report the occurrence of any of the above diseases to the local health
department as soon as possible, but no later than the end of the day in which it occurred.

(12) Proqram staff shall make every reasonable attemnt to notify oarents |mmed|ate|v when a child
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(14)

(a)

Was born in a country other than the United States, Canada, Western Europe, Australia

(b)

New Zealand, and Japan,

Has a weakened immune system (Human Immunodeficiency Virus (HIV), cancer, taking

chemotherapy drugs, etc.); or

(¢} Has been recently exposed to tuberculosis.

The administration of medication shall be in compliance with the following:

(a)

All_ medications, prescription and_non-prescription shall be received from the parent by a

(b)

The designated staff person shall document verification of the following:

1. The parent’s written authorization to administer medication and instructions on the
methods of administration;

2. That medicines or drugs are_in_the_original prescription_container,_are_not out of

3. The specific dosage and times medication is to be administered to the child.

Staf-Health-

Staff-health-records-shall-be-maintained-as-directed-undersubchapter0520-12-04-05(9)-

-(c)

The following documentation of administration shall be maintained in the child's file and a

copy provided to the parent:

1. A-statementTimes medications administered:
2. Noticeable side effects; and
3. Name of staff person administering medication to child.

The parent of a child receiving medicationmental—or—emeotional—health shall sign

(e)

documentation verifying the receipt of documentation of administration required by

subparagraph (¢) above and that all unused medication was returned to the parent.

Medication shall not be handled by children. Exception: school-age children with a

(f)

physician's authorization for the self-administration of a medication. Assistance to school-
age children self-administering medication must be in accordance with Guidelines for Use
of Health Care Professionals and Health Care Procedures in a School Setting.

Medication shall never be administered in bottles or infant feeders unless authorized by a

vhysician,
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(g) All _medicines, prescription _and non-prescription shall be stored in a locked
compartmentebtained-from-a-psychiatrist or container.
1. If medicine requiring refrigeration is kept in a refrigerator the medicine shall be put

in a leak-proof locked container.

2. Keys for these compartments shall be inaccessible to children.

3. Medication requiring emergency administration, as directed by the physician,
nurse practitioner or physician's assistant, e.q., "EpiPen "; asthma inhaler, etc.

(h) Public school-administered programs shall follow the procedures for student medications
defined in the School Health policy, adopted by the Local Education Agency.

(15) The following safe sleep practices shall be followed:

(a) Infants shall be positioned on their backselirical-psychologist when placed in a crib for
sleeping.

(c) Infants shall not be wrapped tightly or swaddied in blankets for sleeping.

(d) Infants should be dressed lightly for sleep and the room temperature shall be in a range
that is comfortable for a lightly clothed adult. Infants may be clothed in sleep sacks that
have been approved by the Consumer Product Safety Commission and the Tennessee
Department of Health as long as the sleep sack is not handmade, not on the recall list, and
children are able to move their arms freely while wearing the sleep sack.

(e) Infants that fall asleep during tummy time shall be placed in their crib immediately.

) Infants shall be touched by a teacher every fifteen (15) minutes in order to check breathing

(9) Pillows and blankets shall be prohibited for infants.

(h) If a child appears not to be breathing, the program must immediately begin CPR and call

(i) Before any teacher can assume duties of any type in an infant room they must be oriented
in.the foregoing. SIDS

0 The areas where infants sleep shall belitina-manner-have adequate lighting which allows
the teacher to quickly, at a glance, verify that the child’s head is uncovered, that the child
is breathing, and otherwise visually verify the child’s condition.
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(16)

For the protection of children and adults, the Centers for Disease Control guidelines for hand

(17)

washing and diapering procedures shall be followed.

Diapering shall comply with the following:

(18)

(a)

Children shall be diapered/changed and cleaned immediately when wet or soiled.

(b)

The diapering area and/or toilet training area shall be located near a hand washing lavatory

(c)

and shall be located in a separate area from the food preparation/service area.

All_diapering surfaces _must be off the floor, nonporous and shall be sanitized using

1

2. Substitutions for the bleach solution required in part 1 above, that are approved for
the child care settingdeemed—necessary by the Department_of Health are
permissible.

3. The solution required in part 1 above is not appropriate for items associated with
food preparation or for items that children frequently place in their mouths, and the
Health Department does not permit the use of higher concentrations than these in
food preparation areas.— Specific jurisdictions may have even more_stringent
requirements, therefore, the local health department should be consulted.

uch ms?r'ucnons sﬂall be retained and

communicated to all appropriate staff.

All indoor and outdoor equipment shall be well made and safe. There shall be no dangerous

angles, no sharp edges, splinters, nails sticking out, no open S-hooks or pinch points within
children’s reach.

Electrical cords on equipment for children shall be inaccessible to the children.

Damaged equipment _shall_be repaired or_removed from the room_or playground

immediatel

{e) Equipment shall be kept clean by washing frequently with soap and water.
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(f) There shall be developmentally-appropriate equipment and furnishings for each age group
in attendance.

(a) Ind|V|dua| lockers seoarate hooks and shelves or other contamers olaced at children’s

(h) In infan¥/toddler rooms, equipment and space shall be provided for climbing, crawling, and
pulling without the restraint of playpens or cribs.

0] A place shall be provided for each school-age child’s belongings,

1) There shall be eguipment for napping or sleeping for each preschool child who_is in care
for six (8)_hours or more.

1. A quiet rest area and cots or mats shall be available for children who want to rest
However, no child shall be forced.to.na

2. No child shall.be forced fo stay on a cot or on a mat for an extended period of time,

3. In order to avoid the spread of airborne diseases, children shall.be positioned on
mats in. a face-to-feet alternating pattern.

4. Spacing of cots, cribs, and mats shall allow sufficient space to walk between them.

5. All nap/sleep equipment shall be in good condition and comply with the following

requirements:

(i) Individual cots or two-inch (2") mats shall be provided for children ages
twelve (12) months to five (5) years.

(ii) Individual beds or cots shall be provided for children sleeping for extended
periods of more than two and one half (2-1/2) hours, such as during
nighttime care.

(iii) Each child under twelve (12) months_shall have an_individual, free-
standing, crib at least twenty-two inches (22”) x_thirty-six inches (36") with
an open top.

“@8y——(iv) Duty to-Report Child-Abuse-and-Neglect:

{a}———Duty-io-Report:

Mattresses and foam pads shall be covered with safe, waterproof material.

(V) A clean sheet or towel shall be used to cover whatever the child sleeps on.

(vi) A clean coverlet shall be available to each child.
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(vii) Soiled sheets and coverlets shall be replaced immediately.

(viii) Each crib, cot, bed or mat shall be labeled to assure that each child naps
on his own bedding.

6. Crib mattress shall not be positioned directly on the floor for napping. Pack ‘n plays
may be used for naptime.

(19) Every operator, owner, director, teacher, or staff member of, or substitute staff member or volunteer
in a program is individually responsible, and is required by T.C.A. §§ 37-1-403 and 37-1-605, to
immediately report any reasonable suspicion of child abuse or neglect to the Department of
Children's Services, local law enforcement or the judge of the juvenile court in the county of the
child's residence.

(a) All agency staff. including non-caregiving staff, shall receive annual training regarding the
procedures to report child abuse and neglect.

(b) In determining a reasonable suspicion for purposes of reporting, the program shall limit
questioning of the child and may make only the most basic inguiries necessary to determine
if any reasonable possibility of abuse or neglect exists.

r ining Suspicion of Abuse/Neglect.

The program dees-net-have-to-and-shall not attempt to -te;-validate {or"prove}-the allegation prior

to making a report.-asrequired-by-this-paragraph-{18)- A final determination of the validity
of the report of abuse or neglect shall be made exclusively by the Department of Children's

Services and/or by law enforcement upon the report by the program's staff.

(d) 3—Any statement from a child reasonably indicating abuse/neglect of that child or another
child or any evidence of abuse/neglect observed on a child shall be immediately reported
by staff to the Department of Children's Services in a manner specified by that department,
to local law enforcement or to the judge of the juvenile court in the county of the child's
residence.

(e) The following procedures for reporting suspected child abuse or neglect are prohibited:
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The program shall not develop or implement policy that inhibits, interferes with or

otherwise affects the duty of any staff, including substitutes and volunteers, to
report suspected abuse or neglect of a child as required by this Chapterand T.C.A.
§ 37-1-403 and 605, and shall not otherwise directly or indirectly require staff to
report to the program management or seek the approval of program management
prior to any individual staff member reporting the suspected abuse or neglect.

te4epe¥#suspee@d—abus&e#neg4e%hﬂdas4@qu%@bysubpawgmp#(a}
above—-and-T-G-A—§§37-1-403—and-605,-and-shall-net-otherwise—directly—or
WWMMMWW%WGM&W@W

A report of suspected child abuse or neglect of a child enrolled in the program by
the operator, owner, director, teacher or staff member of, or substitute staff
member or volunteer in a program shall not be made to any other entities or
persons, including, but not limited to, hospitals, physicians, or educational
institutions as an alternative to or substitute for the reporting requirements to the

persons or entities specifically listed in subparagraph-{a)-abevethis Chapter.

The operator, owner, director, teacher, or staff member of, or substitute staff
member or volunteer in the program shall not suggest to advise or direct a parent
or caretaker of a child enrolled in the program to make a report of suspected child
abuse or neglect regarding that parent's or caretaker's own child who is enrolled in
the program as a means of fulfilling the duty of the operator, owner, director,
teacher or staff member of, or substitute staff member or volunteer in, the program
to report child abuse or neglect as required by T.C.A. §§ 37-1-403 and 37-1-05.

Any action that does not comply in all respects with these rulesBecause-the

by%heDepa;tmen%eﬁEduea&eM@@areﬁfepaad-p;eteet#ulnerableeh#d#en—temake
timely-and-effective reports-cf child-abuse-and-neglect-to-appropriate-investigative
agencies—and-because-the-prohibited-procedures-deseribed-in—parts—1-3-of-this
subparagraph—{c)-are—unreliable—procedures—to—ensure—thatthe appropriate
authorities-are-to-timely-and-satisfactorily-investigate-suspected-child-abuse-or
neglest—any-astion-that-does-not-comphy-in-all-respects-with-subparagraph-{a)
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above, will not fulfill the statutory duty to report child abuse or neglect and the
certification of approval requirements of this Chapter.

(f) Failure to make the reports required by this Chapter or the use of the prohibited methods
as an attempt to fulfill the duty to report suspected child abuse or neglect, for children in
the care of the program are, by themselves, grounds for suspension, denial or revocation
of the program's certificate of approval.

(q) If the facts established by a preponderance of the evidence indicate that there has not been
strict compliance with the requirements of this Chapter or that the prohibited procedures
been utilized as an alternative means of fulfilling the requirements, these circumstances
shall create a rebuttable presumption for the Administrative Law Judge and the Child Care
Advisory Council Review Board that the duty to report child abuse or neglect has not been
fulfilled, and this ground for suspension, denial, or revocation of the program's certificate
of approval by the Department of Education shall be sustained unless such presumption is
rebutted by a preponderance of the evidence.

(h) Every operator, owner, director, teacher or staff member of, or substitute staff member or
volunteer in a program certified as approved by the Department of Education shall fully
cooperate with all agencies involved in the investigation of child abuse or neglect.

Failure-to-Report-Properdy—ts—Grounds-for-Suspension,—Denial-or-Revocation—of -the-Program's
Eai . E hibited hods
deseribed-in-parts—1-3—of-this—subparagraph—{c)-as—-an-attempt-te-fulfill-the—duty toreport

suspected-child-abuse-or-neglect-for-children-in-the-care-of the-program-are-by-themselves;
grounds-for-suspension-denial-orrevocation-of-the-program-s-certificate-of-approval:

Lf—th&faet&estabhsh—by—&p;ependemnee@#the%wdene&mat4hep&ha&nM—been-st%eemphanee

p@sump&en#ep&e%dmm&#aﬁ%—&%&udg&and%h&@h%@ame%@%mﬂﬂewew
Beard-that-the-dutyto-report-child-abuse-or-neglect-has-not-been-fulfilled,-and-this-ground-for

evidence:
: Duties_Durinadurin I £ Child_2 L) e il A ) ‘
Children-

Every-operator-owner-director-teacherorstaff-member-of-orsubstitute-stati-member-orvelunieer

in-a-program-certified-as-approved-by-the-Department-of Education-shall-fully-cooperate-with
all-agencies-involved-in-the-investigation-of-child-abuse-or-neglest:

1.2+~  The program shall provide access to records of children and staff.
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2.
3.

4.

The program shall allow appropriate investigators to interview children and staff.
The program shall not interfere with a child abuse and neglect investigation.
The program shall protect the child by requesting the investigator's identification.

The program shall maintain confidentiality of the investigation and shall not
disclose the investigation or details of the investigation except as required to carry
out procedures for the protection of children or as otherwise directed by the
Department of Children’s Services, law enforcement or the Department of
Education.

i Upon notification of a pending abuse/neglect investigation of any program staff member er
resident-of-a-heme-based-programthe program shall enter into a safety planSafety-Rlan

with the

Department regarding the individual's access to the program and the children in

the care of the program.

{(h—Ad-ageney=staf

—ineluding-Ren-careghiing-stafi-shall-receive-training-regarding-the-precedures-te

report-child-abuse-and-negleek

9

%xw&&aﬁ%weﬁ%ﬁg@wﬁﬁh&ﬂmﬁm&%@nﬁw&&%w

enfereementmay-take-a-chile

as-folows:

remises-ofthe-program-ifhe/she-has-obtained-custody-ofthe-child

(@)-—otuptanplocementagreementwith-the-parent;

() COUEEOERE

(6)—Ernergeney-assumption-oteustot-underhtA=8=3%1-1d3-without-parental-permission;

Authority: T.C. A §§ 4-5-201 et seq., 49-1-302(1), 49-1-1101 through 49-1-1109, 49-5-415, 49-6-5001 and
5002, 37-1-113, 37-1-401 et seq., 37-1-601 et seq. and 20 U.S.C. § 6081. Administrative History:
Original rule filed April 30, 2002, effective July 14, 2002. Amendment repealing and replacing rule filed
March 15, 2010; effective August 29, 2010. Amendment filed June 18, 2013; effective November 28, 2013.

0520-12-01-.11 FOOD.

(1) Nutritional-Needs:
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If the program provides meals, the program shall provide developmentally appropriate meals, snacks, and
drinks for each child that are of sufficient proportions and nutritional value to meet each child's
health needs in accordance with the following minimum requirements:

(a) For children in the agency at least four (4) hours, one (1) snack shall be provided, unless
the four (4) hour period covers a normal meal hour, in which case a meal shall be served.
However, if the child is fed their meal at home or in school, the child shall be served two
(2) snacks in lieu of a meal.

(b) Children in care five (5) to six (6) hours shall be provided- one (1) meal and one (1) or two
(2) snacks.- However, if the child is fed their meal at home or in school, the child shall be
served two (2) snacks in lieu of a meal.

(c) Children in care seven (7) to ten (10) hours shall be provided one (1) meal and one_(1) or
two (2) snacks.

(d) Children in care for longer than ten (10) hours shall be provided two (2) complete meals
and one (1) or two (2) shacks.

(e) A meal shall be providedeffered o children who arrive before 7:00 a.m. and who have not
had breakfast at home.

() Foods high in sugar and/or fat content but containing low nutritional value, shall not be
served.
(9) All special needs diets shall be prepared as prescribed by a physician or by the written

instructions of the parent.

(h) In order for parents to be aware of the food their children are receiving, the week's menus
shall be planned and posted by the first day of each week and remain posted throughout
the week. These menus shall be followed, although reasonable substitutions are
permissible, if the substituted food contains the same nutrients. Any change shall be
documented in advance of the meal.

() Food shall not be forced on or withheld from children.
(i) Programs must establish a feeding schedule for infants.
(k) Bottled breast milk, infant bottles, and formula shail not be heated in a microwave.

(h Bottles-shall-not-be-propped;—and-a-child-shall-net-be-given-a-bottle-while-lying-flatinfants
must be held while bottle feeding.
—

2-Extended-Care—For-children-in-extended-night-care,-meal-and-snack-service-will-net-apply-while
i | . . Y . A .
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b)}——Appropriate-foads-shall-be-epcouraged;-highlyinappropriatefoods,-e-gfoods-high-in-sugar

2——Any-change-shall-be-dosumented-in-advance-of-the-meak
E Food-shal : | ithhald £ hildean
{g)—Food-as-Behavior-Management:

nor-shallfood-be-used-orwithheld-as-a-form-of-discipline:

2——Desserts-and-sweets-must-not-be-used-as-rewards-ora-form-ef-discipline-

h—New-foods-shall-be-introdused{o-infanis-and-toddlers-one-at-a-time-over-a-five-{6}-to
seven-{/)-day-period-with-parent-s-approvak

(m) Children shall not be permitted to carry a bottle with them throughout the day.

(2) The following rules shall be followed for meal service;

(@  —i2)}——MealService-
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(3)

Teachers and children shall wash their hands with soap and water.

(b) High chairs and tables on which food is prepared and served shall be washed with soap
and water and sanitized prior to and after snacks and meals.

[{o)) Floors under tables and high chairs on which food is served shall be swept and/or
vacuumed after each meal and cleaned as needed.

(d) Solid foods (including cereal) shall not be given in bottles or with infant feeders to children
with normal eating abilities unless authorized by a physician. Violation of this rule may
result in_suspension, revocation or denial of the agency's ability under its certificate of
approval to provide infant care.

Individual-dishes-as-necessary-for-the-type-of feeding-shall-be-provided-

Due-to-the-extreme-risk-of-choking-selid-foeds-{including-cereal)-shall-notbe-givenin-bottles-orwith
infantfeeders—to—children—with-—normal-eating-abilities—unless—autherized—by—a—physician-
Vielation-ef-this-rule-may-result-in-suspensiop,-revocation-or-denial-of- the-agency-s-ability-under
its-certificate-of-approval-to-provide-infant-care:

(e) To avoid choking, foods shall be appropriately sized for the eating and chewing abilities of
children.- Special-atiention-should-be-given-when-serving-raw-fruits-and-vegetables-and
prepackaged-meats-and-cheeses-such-as-hotdogs-pepperonis-and-cheese-cubes:

(f) At mealtime, children shall be seated at appropnately sized tables and chairs, and adults
shall supervise them.-in-accerdance-with-subs . .

The following guidelines shall be followed for formula and food brought from home:

(a)  Formula-and-Food-Brought-from-Heme:

All formulas and food brought from home shall be labeled with the child's name.

(b)  Milk shall be placed immediately in the refrigerator.

{c) _ Once milk has been warmed, it shall not be re-warmed or returned to the refrigerator.
{d}  For optimum digestion, formula is to be served at body temperature.

(e) Frozen breast milk shall be dated when expressed.
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(f) All formulas remaining in bottles after feeding shall be discarded.

(q) Previously opened baby food jars shall not be accepted in the center. If food is fed directly
from the jar by the teacher, the jar shall be used for only one feeding.

8———To-prevent-scalding-liquid-and-selid-foods-heated-in-a-microwave-oven-shall-be

(4) Microwaves, bottle warmers, and crock pots shall be only used by adults and shall not be accessible
to children. All devices shall be used on the lowest setting.

(5) Infants shall be held while being fed as long as they are unable to sit in a high chair, an infant seat,
or at the table.

6) ChildrenTe-aveid-the-risk-of serious-injury-or-choking,-children shall always be restrained in the high
chair manufacturer's restraint device while sitting in a high chair._—Children who are too small or
are too large to be restrained using the manufacturer's restraint device shall not be placed in a high
chair.

(7) When children are capable of using a high chair, they shall be allowed to do so and to experiment
with food, with feeding themselves, and to eat with fingers or spoon.
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{g)——Bettes-shal-netbe-prepped—and-a-child-shall-net-be-given-a-bettle-while-lping-flat

(8) Children shall never be left without adult supervision while eating.

(9)

The following rules for food storage shall be followed:

(10)

(a) Food-Storage-
Potentially hazardous foods requiring cold storage shall be maintained at forty-five (45) degrees

Fahrenheit (F) or below, and accurate thermometers for measurement of the food
temperature shall be kept in the refrigerators where such food is stored.

(b) Potentially hazardous food requiring hot storage shall be maintained at an internal
temperature of one-hundred forty (140) degrees F or above.

() Frozen foods shall be maintained at a temperature of zero (0) degrees F or below.
(d) Thermometers shall be placed in all freezers and all other cold storage equipment.

(e) All dry food supplies shall be stored in'closed containers.— These foods shall be stored in
a manner to prevent possible contamination and to allow for proper cleaning of the storage
area. Containers of food shall be stored at a minimum of six (6) inches above the floor or
on movable dollies.

() All food shall be protected from contamination during storage, preparation, transportation,
and serving.

(@ No poisonous or toxic materials except those required for sanitization purposes may be
used or stored in a food-service area of a facility.

The following rules for food sanitation shall be followed:

(a) Food-Sanitation-
Raw fruits and vegetables shall be washed before use.

(b) Utensils shall be thoroughly cleaned and sanitized after each use. Single-service utensils
shall be made from non-toxic materials and shall be discarded following use.
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(c) Milk and food shall not be placed on the table longer than fifteen (15) minutes prior to the
beginning of the meal to avoid contamination and spoilage.

ta——
{by———-~AMN-eating-and-drinking-utensils-shall-be-thoroughly-cleaned-and-sanitized-after each-use
. i . 4 . . ; ed-followi .

Authority: T.C.A. §§ 4-5-201 et seq., 49-1-302(l), and 49-1-1101 through 49-1-1109. Administrative
History: COriginal rule filed April 30, 2002; effective July 14, 2002. Amendment repealing and replacing
rule filed March 15, 2010; effective August 29, 2010.

0520-12-01-.12 PHYSICAL FACILITIES.

(M Physical facilities shall maintain compliance with all applicable health and safety codes
throughout the certification year and shall additionally comply with any updated standards issued
by the Fire Marshal and the Department of Health.

————nspections-and-Compliance-with-Fire;- Health-and-Safety-Standards-
All-faciliies-shallannually-pass-an-inspection-verifying-compliance-with-all-applicable-state-and-local-fire

and-environmental-requirements.

The ingfacilities. i . et . : .
M@MMMM@HM&S@&R%—M%M&GMQ@%%M&D@

O = 2

ee

Facilities-that-have-never-been-awarded-a-certificate-of approval-ora-DHS-child care license;

Eailii : , :

Facilities-that-have-relocated—andlor
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wéa%ed%tandard&ssue&bﬂheﬂ%afe%eeﬂeneﬁ%h&%aﬁmen@eﬁ@emme;eeuand#nsu%anee
and-the foed-and-general-sanitation-section-of-the-Departmentof Health-

(2) All facilities shall have a means of communications via phone.

(3) The maximum number of children who may be present inside a physical space (e.q., the program's
"certificated capacity") shall be determined in accordance with the minimum sguare footages set
forth in this paragraph; provided, however, the Department may, in its discretion as determined
reasonably necessary to maintain the health and safety of the children in care, restrict the program's
certificated capacity below the maximum which is set forth in these rules.

(a) A minimum of thirty (30) square feet of usable indoor space shall be provided for each
child.
(b) Career and technical child care classes shall have separate space for the group of young

children, with thirty (30) square feet per child of usable space, apart from the classroom
space for students.

(c) For the purposes of calculating square footage requirements, any area used as restrooms,
halls, kitchen, or office space, and any space used by cribs or large pieces of furniture,
shall not be considered "usable play space" and shall not be counted toward the program’s
certificated space.

(d) Rooms with sufficient floor space, as defined by the requirements set forth in these rules,
may be divided and used for more than one (1) group; provided, however, that each area
is_adequately equipped and arranged and that each group shall have the security of a
stable classroom space.

-Annuak-inspection—All-facilities-shall-be-inspected-and--approved-annually-by-either-state—codes
eniepeemenpefﬁeewepauthenzed—leea#ﬁpe—safetwﬂspee%ep&and—by—enwrenmema ists—Exception:

a) a¥a e - alata) aincnea aval
G = o t el g-Pd G-
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Parenis-shall-be-informed-that-answering-machines/ivoicemailare-tsed:
L e ity of Physical S '
Fhe-maximum- number -of-children-whe-may-be-present-inside-a-physical-space-le:g-—the-programs

H-be-determined-in-accordancewiththe-minimum-squarefostagesssetferth
%H=tF%k&aarvagﬁaﬁﬁzﬁ)%@M@W@V@Hﬁ%@@ﬁ&ﬁm&ﬁ%ﬁ%@%ﬁ%&é&@GF@H@H@t@FFF}m@é F@aseﬁab%e

&M%we@%wmtwewmwmmwwge%m
in-this-paragraph:-provided-however;-the-Depariment-may,in-its- discretion-as-determined-reasonably
necessary-to-maintain-the-health-and-safety-of the-children-in-care,restrict the program's-ceriificated
capacity-below-the-maximum-which-is-set-forth-in-these-rules.:

A i f thirty (30 e . | Iy dedf "

{a}—Each-naproomshall-containa-minimum-otthirty-(30)-square-feet-of-floor-space-perchild:

(b)—Teen parentmg eareer—andrteehmea#elasses#epmedy—knewnﬂas—#eeanenal—)—sha#have
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4) All indoor areas shall be clean and safe.
(a) The indoor play/care areas shall be free of hazardous items that could be accessible to
children.
(b) Indoor play equipment shall meet the following guidelines:
1. Pieces of equipment, such as television sets, bookcases, and appliances, shall be

secured or supported so that they will not fall or tip over.

2. Sufficient indoor equipment, materials, and toys shall be available to meet active

and quiet play needs of all children enrolled and to provide a variety of
developmentally appropriate activities so that each child has at least three (3)
choices during play time.

3. Toys,. educational _and._play. materials, shall be organized._and displayed. within

children’s reach so that they can select and return_items.independently.

(5) Outdoor play areas shall contain a minimum of fifty (560) square feet of usable play space for each
child using the area at one time.

(a) Agencies-lthitially-Certificated-AfterJanuary—1-2002—The outdoor play area must be
enclosed by a fence or barricade at least four (4) feet in height. The-Provided-however;

the Department may in at its discretion grant a waiver from this provision when the
Department determines that the lack of such fence or barricade poses no apparent or
potential risk to children.

(b) Qutdoor play equipment shall meet the following guidelines:

1. There shall be developmentally appropriate outdoor play equipment for children
who are in_care more than three (3)_daylight hours.

2. All outdoor play equipment and materials shall be sufficient in amount and variety
so that children have an opportunity to participate in a minimum_of at least three
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3) different types of play using either stationary equipment and/or portable play
materials.

3. All outdoor play equipment shall be placed to avoid injury:

(i Fall zones shall extend six (6) feet away from the perimeter of climbing
equipment _and away from retainer structures, fences, and other

eguipment and out of children’s traffic paths.

(i) Agencies with a playground continually certified as approved since prior to
f

4. Supports for climbers, swings, and other heavy equipment that could cause injury

6. An acceptable resilient surfacing material, as recognized by the Department, shall
cover fall zones in accordance with the following:

Resilient Surfacing Material

Minimum Acceptable Depth

Wood chips or mulch Six {B) inches
Double shredded bark Six (6) inches
Pea gravel Six (6) inches
Medium gravel Eight (8) inches
Fine sand Eight (8) inches

Course sand

Eight (8) inches

Artificial (manufactured) surface

Manufacturer recommendation

() +the-areas-where-children-play-or-are-cared-for-shall-be-properly-maintained:

maintained and a written playground maintenance plan shall be prepared by the program

to _address routine, remedial, and preventive maintenance and to designate who is

responsible for each maintenance need.
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(d) A pre-play/care inspection of the outdoor play area shall be completed by the program
before children play outdoors.

(e) The outdoor play/care areas shall be free of hazardous items that could be accessible to

children.

(f) OutdoorAll-such areas shall be free of all animal wastes.

(6) Drinking water from individual single service cups or an approved drinking fountain shall be
provided in all occupied rooms.

Equipment-Hazards-:

Cords-on-window-blinds-shall- be-inacecessible-te-children:

Allindoor-and-eutdo e kept-safe-by-the-abs - imme rof
aﬂ_y_eb' i bstance-inthe y a antiglL-cause
o Bl

e Sanitati Saf ¢ Buildi e

—{a)——\\ater Supply-

Thedrinking-watersupply-serving-child-care-facilities shall-be from-a-source-approved-by-the-health-authority
oceupied-rooms:

() All garbage shall be removed from the building daily and all garbage storage receptacles shall be
outside and kept closed with tight-fitting lids. The area surrounding the garbage containers shall be
kept clean.

(8) The building shall be kept clean and maintained in good repair, without unsafe cracks, leaks or

unsatisfactory plumbing.

b)——Sewage-and-Waste Disposal
4——Connection-to-a-public-sterage-dispesal-system-shall-be-made-where-possible-
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» ding daily.
———~All-garbage-storage-receptacles-shall-be-outside-and-kept-closed-with-tight fitting
lids-
3

‘ - intained in_aoo —wi ’
.Fl &-build 'gI.SI .all be-kept-clean-and-maintained-in-good-repair-without-unsafe-crackseaks-o

(9) Adequate natural and/or artificial lighting shall be provided throughout the facility.

(10)  All rooms used by children shali be maintained at a temperature of between sixty-eight (68) to
seventy-eight (78) degrees Fahrenheit by means of heating, cocling or ventilation sources
approved for use.

(11)  Stoves, hot radiators, steam and hot water pipes, fans, or other heat generating equipment shall
be adequately protected by screens, guards, insulation, or suitable measures that will protect
children from coming in contact with them.

(12) Broken glass, trash, and debris shall be kept removed from the building and grounds.

(13) Swimming pools and/or wading pools shall be fenced and shall not be used without prior approval
by the Department of Health.

(14) Grounds, tire swings and containers shall have adequate drainage to prevent standing water that
can breed mosquitoes and other insects.
2

3-Building-and-grounds-shall-be keptfree-of unprotected-ponds—wells;-cisterns, refrigerators-orsimilar
hazards-

4-Swimming-pools-shall-be fenced-te-prevent-entrnyof children-without-adult supervision-

(15) If animals or birds are kept in classrooms as pets, they shall be caged away from the food storage
and preparation or service area, and cages kept clean.

T urtles-shall-not-be-kept-as-pets-due-to-the-risk-of salmonella:

165



STANDARDS FOR CHILD CARE CENTERS AND SCHOOL-AGE CHAPTER 0520-12-01 CHILD
CARE PROGRAMS

(Rule 0520-12-01-.14, continued)

Authority: T.C.A. §§ 4-5-201 et seq., 49-1-202, 49-1-302(l), and 49-1-1101 through 49-1-1109.
Administrative History: Original rule filed April 30, 2002; effective July 14, 2002. Amendment filed
September 6, 2007; effective January 28, 2008. Amendment repealing and replacing rule filed March 15,
2010; effective August 29, 2010.

0520-12-01-.13 TRANSPORTATION.

(1)

If @ program provides transportation or contracts for transportation, the program's management

shall be fully responsible for all transportation of children, including between home and program (if
different facility from school), to and from school, and on field trips.

Transportation services shall be operated in compliance with all state laws, regarding school

transportation and all rules and regulations, promulgated by State Board of Education regarding

school transportation and school| buses, —H— Management-Responsibility-

#&pmgra%prev&des—tpanspeﬁat}en—epeen#aewemanspeqauen%pmgpams—manageme%ha#be

(3) Vehicles used to transport children and which are owned or operated by, contracted for or which

are otherwise under the direction or control of the school-administered program, shall carry
automobile liability insurance coverage for each vehicle used for that purpose in the minimum
amounts required by T.C.A. § 49-6-2111 and defined in State Board of Education Pupil
Transportation Rule 0520-01-05-.01(2).

(a) Automobile insurance coverage for non-school community-based organizations which
transport children_shall comply with the following:

1. Automobile liability coverage shall be maintained in a minimum amount of five
hundred thousand dollars ($500,000) combined single limit of liability.

2. Medical payment coverage shall be maintained in the minimum amount of five
thousand dollars ($5,000) for injuries to children being transported in vehicles
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owned, operated or leased by the non-school community-based organization's
program.

4 Vehicles used to transport children must be in compliance with the Federal Motor Vehicle Safety
Standards as defined by Title 49 part 571 of the Code of Federal Regulations and the Tennessee
Minimum School Bus Standards, adopted by the State Board of Education as required by Rule
0520-01-05-.02.

(5) Fifteen (15) passenger vans are prohibited.

vapto-transpert-students-to-andfrom-s
w%@eﬁ%@a&amw%@e%ha%sea&%%@ﬁew—ﬁé%p%mge%n@ud%h&dwep

i 5 bited.

(6) Children may be transported in passenger vehicles, however, children of all ages but must be in
compliance with passenger restraint laws, T.C.A. § 55-9-602 at all times in passenger vehicles, and
must be transported in rear seats.

(a) Any child under one (1) vear of age or any child weighing twenty pounds (20 lbs.) or less
shall be properly secured in a child passenger restraint system in a rear facing position.
times-in-passenger-vehicles;-and-must be-transperted-in-rear seats-{vehicles-weighing-less-than-ten
theusand-{10,000) pounds)-

() Any-child-underone(1} year of age-or any child-weighing less “a't”eﬁ by-pou dvs.(QQ. tbs)

(b) Any child, one (1) through three (3) years of age, weighing greater than twenty pounds (20
Ibs.) shall be properly secured in a child passenger restraint system in a forward facing
position.

(c) ii—Any child, four (4) through eight (8) years of age and measuring less than four feet,
nine (4'9") inches in height shall be properly secured in a child seat or a belt-positioning
booster seat.

{d) Any child, nine (9) through twelve (12) years of age, measuring four feet, nine inches (4'9")
or more in height, shall be properly secured in a passenger motor vehicle using a seat belt
system in the rear seat of the vehicle.

(e) Any child, thirteen (13) through fifteen (15) years of age, shall be properly secured in a
passenger motor vehicle using a seat belt system.

) Federally approved child care restraint systems must be provided and utilized during the transport
of any child three (3) years of age or and-under on a school bus.
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(8) No child shall be allowed to ride on the floor of a vehicle, and no child shall be placed with another
child in the same restraint device.

(9) All school buses shall be inspected in compliance with the Rules and Regulations for School Bus
Inspection, Chapter 1340-03-03, promulgated by and regulated by the Tennessee Department of
Safety.

(10) __ All persons hired for the position of "school bus driver” shall:
(a) Be issued a commercial driver's license (CDL) by the Tennessee Department of Safety;

{(b) Have an "S” endorsement ifBus-drivers employed by a public school_or fschool system;
shal-have-an—-S"endorsement:

(c) Have a “P” endorsement and completion of school bus driver training iftif}- Bus-drivers
employed by a nonpublic school or a non-school, community based organization;-shal
have-a'P”endorsement-and-completion-of school-bus-drivertraining-

(d) Knowknews and understands the school system's or private school's policies and
procedures concerning transportation and to bus driver's responsibilities and duties;

(e) HaveHas no criminal offense or criminal record of a violation of any of the following:
1. Driving under the influence of an intoxicant as prohibited by T.C.A. § 55-10-401;
2. Vehicular assault as prohibited by T.C.A. § 39-13-106;
3. Vehicular homicide as prohibited by T.C.A. § 39-13-213(a)(2);
4. Aggravated vehicular homicide as prohibited by T.C.A. § 39-13-218; or
5. Manufacture, delivery, sale or possession of a controlled substance as prohibited

by T.C.A. § 39-17-417;

H CompleteGompleted the annual physical and mental examinations of school bus drivers
as required by T.C.A. § 49-6-2108;

(a) Complete the annual training for school bus drivers presented by the Tennessee
Department of Safety_(school—Seheel bus driver training is not required for drivers of
passenger vehicles only); and-

(h) CompleteGoempleted CPR and First Aid certifications.
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(11)  Drivers of any passenger vehicle, used to transport children, shall possess a current, valid driver's
license and endorsement required by the Tennessee Department of Safety for transporting children
in the applicable type of vehicle.

(12)  Seating capacity on a school bus shall be in compliance with T.C.A. § 49-6-2110 (a), requiring a

(13)  Vehicles used for transporting children shall;
(a) Have a clearly visible identifying sign. Exceptions: Vehicles used exclusively for the
occasional field trip: vehicles used exclusively for the limited provision of emergency
transportation, e.q., vehicle used when reqular vehicle has a mechanical breakdown; and

The Department may waive the vehicle identification requirements for programs under the
direction or control of a public agency. ‘

: : ol fort ional fieldtrip:

when-regular-vehicle-has-a-mechanical-breakdown;-and

or-conirol-of a-public-agency-

(b) HaveA-vehicle-used-to-transportchildren-shal-have fire extinguishers, emergency reflective
triangles, a first aid kit, and a blood-borne pathogenic clean-up kit, and an adult familiar
with the use of this equipment on board.- Emergency exiting procedures shall be practiced
by all staff responsible for transporting children on a regular basis._—(Not applicable to
occasional transportation by volunteers). All items must be secured,

(14) Transportation routes shall be (school bus routes) in compliance with T.C.A. § 49-6-2105 to ensure
no child is on a school bus more than one and one-half (1-'4) hours in the morning and one and
one-half (1-4) hours in the afternoon.

(15) Firearms are prohibited in vehicles used to transport children.

(16) Supervision of children in vehicles shall meet the following requirements:

(@) An adult must be in the vehicle whenever a child is in the vehicle.

169



STANDARDS FOR CHILD CARE CENTERS AND SCHOOL-AGE CHAPTER 0520-12-01 CHILD
CARE PROGRAMS

(Rule 0520-12-01-.14, continued)

(b} An adult must be seated behind the steering wheel if the motor is running and children are
being loaded and/or are on board.

(c) Transportation of children with special needs shall be in compliance with the Individual
Education Plan (IEP) for each child.

(d) Adult Monitor Requirements. Children-Duringduring Transpertation:

1. An adult monitor, in addition to the driver, is required on the vehicle for the
transportation children ages six (6) weeks through Pre-K.

2. An adult monitor shall not be seated in the front passenger seat, but shall be seated
in the vehicle in a position which will allow:

i Each child to be seen with a quick glance;
(ii) Each child to be heard at all times;

(i) Each child's activities to be observed; and

(iv) The monitor to respond immediately should there be an emergency.
an
R bility for | ng.U . Tracking £ ~hild.
Passenger-Log:

A passenger log shall be used to track each child during transportation.

(@ The first and last name of each child received for transport shall be recorded on the
passenger log.— A sibling group shall not be listed as a single group entry, for example,
"Smith children”.
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(b) The driver of the vehicle or the monitor shall be designated by-managementas the person
responsible for completing the log.

(c) As each child is loaded onto the vehicle the time the child was placed on the vehicle shall
be recorded on the passenger log.

(d) The passenger log shall be updated immediately upon the child being released from the
vehicle. The time the child was released shall be recorded and initialed by the person
responsible for completing the log.

4-As-each-child-isloaded-onto-the-vehicle-the-time-the-child-was—placed-on-the-vehicle-shall-be
recorded-on-the-passengerlog:
£ Unloading-Procedures:
4——TFhe-individual-designated-by-the-pregram-as-responsible-for-the-log-shall-update-it
immediately-upon-the-child-being-released-from-the-vehicle—The designated-staff
membershall-update-the-log-by:
! g the t] he child | . and

(18) All drivers shall comply with the following:

(a) Bus drivers who do not return to a central depot shall check at the end of every run to make
sure that no person remains on the bus as defined in T.C.A. § 49-6-2114. Immediately
upon unloading the last child the driver shall:

leave-a-Rre-K-child-at-the-echild-e-heme-or-bus-clep- unless the parent -Qf= @ther—auth@nze@i -PEFSON-i5
%%M%%W@%%%%W@%WM&%M

ow-the-processipelicy-developed-by-the-school-system-in
WM%@@MM%%M%@%

: bl i Off the Vehicle.

Driver Responsibilities—lmmediately- upon-unloading-the-lastchild-and-to-ensure-thatallchildren-have
been-unloaded-the-drivershall:

1. Physically walk through the vehicle;

2, Inspect all seat surfaces, under all seats and in all compartments or -recesses in
the vehicle's interior;
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3. Sign the log, with the driver's full name, indicating the children are all unloaded.

(b) If a child is expected for transport (based on the roster) but is not present at the location,
the driver may not leave the location without checking with a designated member of staff
and the center._—If the designated member of staff is not present in the loading area and
there is not an additional adult on the vehicle, all children will accompany the driver into the
facility to verify the whereabouts of the child.

(c) When Pre-Kindergarten children are transported on the return route, the school bus driver
must not leave a Pre-K child at the child's home or bus stop unless the parent or other
authorized person is present. -If the parent or other authorized person_ is not present, the

developed by the school system in collaboration with the Department of Children's Serviceé
and/or the police or sheriff's office.

(19) All programs providing transportation for child care shall provide a written statement to the

Department——
Transportation-planforall-programs:

Allprograms-providing-transpertation-for-child-care-shall-provide-a-written-statement-to-the-Department.

(a) Stating the type(s) of transportation offered, e.g. transportation to and/or from school,
transportation to and/or from child care program, transportation to and/or from child's home,
eteetc. ;=

(b Listing and describing the vehicles that will be used for the transportation of children;

(©) Describing any contracts, agreements or arrangements with any third_-(3*%)-parties for the
provision of transportation services, with copies of such contracts or agreements or
arrangements available upon the Department's request;

(d) Describing the agency's policy, procedures and staff training plans for maintaining
compliance with responsibilities for loading and unloading and tracking each child;

(e) Describing the agency's management plan for ensuring all transportation staff properly
perform their duties in accordance with the licensing rules and agency policies and
procedures;

(f) Describing the agency's policy, procedures and staff transportation training plans for
maintaining compliance with transportation rules and state law; and

() Describing the agency's policy, procedures and staff training plans for the emergency
evacuation of the vehicle.

(20)——b) Non-school, community-based organization vehicles shall meet the followingerganizations
vehicle requirements;-and-inspections:
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(a) Bepartment—of —Safety—Inspestions———Annually, all non-school, community-based

organization’s vehicles that are designed by the vehicle manufacturer to carry ten (10) or
more passengers shallmust be inspected in accordance with the schedule established by
the Department of Safety.- Any maintenance or repair to the vehicles disclosed by the
inspections shall be the sole responsibility of the nenseheslnon-school, community-based
organization.

(b) The non-school, community-based organization's vehicle may have a stop arm in
accordance with T.C.A. § 55-8-151(d) if the bus driver has completed annual school bus
driver training provided by the Department of Safety.

(€) The non-school, community-based organization's vehicle with a stop arm is required to be
distinctly marked "Youth Bus" on the front and rear thereof in letters not less than six inches
(8" in height and legibly written.

(d)

No vehicle which does not pass the inspections required in part (a4) shall be used by the non-
school, community-based organization to provide transportation services until necessary
repairs, as determined by Department of Safety, have been made.

(e) Non-school, community-based organization vehicles shall receiveReceive regular
inspections and maintenance by a certified mechanic in accordance with the maintenance
schedule recommended by the vehicle manufacturer,

H VehicleHave-the-following-vehicle equipment shall be certified as inspected at least every

four thousand (4,000) miles, if not covered by and/or otherwise serviced in accordance with
the manufacturer's maintenance schedule, including: brakes; steering; oil levels; coolant;
brake, windshield-washer and transmission fluids; hoses and belts; and tires.

(@) The following equipment shall be maintained in the vehicle and stored in a manner which
is not readily accessible to children:- fire extinguisher; emergency reflective triangles; first
aid kit; blood-borne pathogenic clean-up kit; and seat-belt cutter or similar device designed
to immediately release the vehicle's child restraint system(s) in an emergency.

(h) The bus driver or transportation monitor assigned to the vehicle shall be familiar with the

location and use of all equipment required under part (q).subparagraph-5-

) The non-school, community-based organization shall maintain documentation that the
following daily inspections have been performed and any necessary repairs completed or
other appropriate action taken before transporting children.

1. A visual inspection of the vehicle's tires for wear and adequate pressure;

2. A visual inspection for working headlights and taillights (brake lights and back-up
lights), signals, mirrors, wiper blades and dash gauges;
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3. An inspection of properly functioning child and driver safety restraints:

An-inspection-of properly-functioning-child-and-driver safety restraints;

4. An inspection for properly functioning doors and windows;

5. An inspection for the presence of safety equipment required by these rules or any
other provisions of law or regulations, and repair or replacement as necessary
based upon visual evidence of the need to do so;

6. A determination that the vehicle has adequate fuel; and
7. An inspection for, and cleaning of, debris from the vehicle's interior.
0 -Emergency exiting procedures shall be practiced on a regular basis by all staff responsible

for transporting children.

(k) Any vehicle, contracted by a non-school community-based organization for the purposes
of transporting children in a program administered by a non-school, community-based
organization, shall be a for hire commercial passenger vehicle properly registered with the
Federal Motor Carrier Safety Administration.

[ON The contracted vehicle shall have a commercial license plate (tag) and shall have minimum

levels of liability insurance as defined by the Federal Motor Carrier Safety Administration

rule § 387.33.
@)—
—TFhe-coniracted-vehicle-shalthave-a-commerciabicense plate-{tag)-
oy—o

—Fhe-contracted-vehicle-shall-have-minimum-levels-of liabilit-insurance-as-defined-by

the-Federal-Motor-CarrierSafety-Administration-rule-§-387.33-

1. Any vehicle with seating capacity of sixteen (16) passengers or more shall have
five million dollars ($5,000,000) liability coverage.

2. Any vehicle with seating capacity of fifteen (15) passengers or less shall have one
and one half million dollars ($1,500,000) liability coverage.
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Authority— T.C.A. §§ 4-5-201 et seq., 49-1-302(]), 49-6-2101 through 49-6-2117, 55-8-151, 55-9-602,
5510-401 and 55-50-101 et seq. Administrative History:- Original rule filed April 30, 2002, effective July
14,

2002. —-Amendment repealing and replacing rule filed March 15, 2010, effective August 29, 2010.
Emergency rule filed August 30, 2010; effective through February 26, 2011.- Repeal and new rule filed
December 21, 2010; effective through March 21, 2011. Emergency rule filed August 30, 2010 and to have
been effective through February 26, 2011 expired; on February 27, 2011 the rule reverted to its previous
status.- Repeal and new rule filed December 21, 2010, effective through March 21, 2011.- Amendment filed
September 29, 2011; effective February 28, 2012.

0520-12-01-.14 CARE OF CHILDREN WITH SPECIAL NEEDS.

appropriate efforts shall be made to provide those children equal opportunity to participate in the

same program activities as their peers.

(2) Parents or other appropriate individual identified by the parent shall provide information and, as
appropriate, training to teachers regarding special needs/technigques/emergency measures, as
utilized in the child's home to ensure the child’s well-being.

(3) Adaptations to the environment shall be directed toward normalizing the lifestyle of the child with a
disability by helping him/her become independent and develop self-help skills.

(4) Behavior management techniques or program activities which would tend to demean or isolate the
child are prohibited.

(5) The program shali inform parents of any specialized services available from the program, and if the
program is aware of any specialized services available through third parties, shall additionally
inform the parent of such services.

(6) Efforts to provide specialized service (e.g., speech/hearing therapy, physical therapy, psychological
evaluation, or services for mentally-retardedintellectual disability) either directly or by referral, shall
be conducted only with written permission by the parent in accordance with the Individual Family
Service Plan (IFSP) or Individual Education Plan (IEP) and documented in the child’s record. Any
information exchange regarding these services that is shared with or received from third parties
shall also be documented.

(7) The program shall have written individualized emergency plans for each child with a disability who
requires more assistance in emergencies than other children of the same age or in the same group.
The program shall maintain documentation that the Emergency Plan is practiced monthly.
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(8) Each non-verbal child’s daily activities, including, as applicable to the individual child, the time and
amount of feeding, elimination, times of diaper changes, sleep patterns, and developmental
proaress, shall be recorded and shared with the parent(s) daily.

{1)—Emergency-Plans:

T . T :
who-requires-more-assistance-in-emergencies-than-other-children-of-the-same-age-or-in-the

same-group-The program-shallmaintain-documentation-that the Emergency Plan-is practiced
rronthly.

{b}—The—program—shal—maintain—dosurmeniation—that—the—Emergency—Plan—is—practiced

(9) Diapering of schoolScheel-age childrenChildren with special needs shall be completed as follows:

(a) Children shall be changed in a location designated for that purpose and which provides
privacy from other children and adults.

(b) School-age children may be diapered on the floor on a nonporous washable, surface that

(d)

(10) Isolation and physical restraint (14)-

Phys;eaLRestram%shall be in accordance W|th T C.A. §§ 49- 10 1301-through-1305.-and-rules-promulgated

(a) A student receiving special education services, as defined by T.C.A. § 49-10-102(4), may

be or-isolated_—only-if such-restraint-or isolatien-is-provided-fer-in-the-individual-education
program,—except—that-such—student-may-be-restrained onlyer—isolated in emergency
situations_and only if such isolation or restraint is provided in the student's IEP in
emergency situations. -if-necessary-to-assure-the-physical-safety-of-the-student-or-others
nearby-

(b) If school personnel impose restraints or isolation in an emergency situation, the school
shall immediately contact the appropriate school personnel designated to authorize

isolationprineipal or restraint the-principal's-desighee— The student sprincipal-er-principal's
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intervention-and-the-student's parent or guardian shall be notified, orally or by written or
printed-communication, the same day the isolation or restraint was used.

(c) If the student's individualized education program does not provide for the use of isolation
or restraint for the behavior precipitating such action or if school personnel are required to
use isolation or restraint longer than five (5) minutes, then an individual education program
meeting shall be convened within ten (10) days following the use of such isolation or
restraint. If the behavior precipitating such action also warrants a change of placement,
the child will have all rights provided under applicable state and federal law.

{d) __ School personnel who must isolate or restrain a student receiving special education
services, as defined by T.C.A. § 49-10-102(4), whether or not such isolation or restraint

was in an emergency situation or provided for in the student's individual education program, shall
report the incident to the appropriate school personnel designated to authorize
isolationprineipal or restraintthe—principals-designee who shall record the use of such
isolation or restraint and the facts surrounding such use.- A copy of such record shall be
made available at individual education program meetings and upon the request of the
student's parent or legal guardian.

(e) If the appropriate school personnel designated to authorize isolationprinecipal or-principal's
desighee-or any person having knowledge of the isolation or restraint, have -reason to

believe that such isolation or restraint was unreasonable, unsafe, or unwarranted, and such
isolation or restraint caused injury to the student, the incident shall be reported pursuant to
T.C.A. § 37-1-403.

) School personnel shall remain in the physical presence of any restrained student and shall
continuously observe a student who is in isolation or being restrained to monitor the health
and well-being of such student.

(@) Administering a chemical restraint to a student receiving special education services, as
defined by T.C.A. § 49-10-102(4), is prohibited, provided that nothing in this subsection
shall prohibit the administration of a chemical restraint when administered for therapeutic
purposes under the direction of a physician and with the child's parent or guardian's
consent to administer such chemical restraint.

(h) Administering a noxious substance to a student receiving special education services, as
defined by T.C.A. § 49-10-102(4), is prohibited.

(i) Use of any mechanical restraint on any student receiving special education services, as
defined by T.C.A. § 49-10-102(4), is prohibited.

) Any form of life threatening restraint, including restraint that restricts the flow of air into a
person's lungs, whether by chest compression or any other means, to a student receiving
special education services, as defined by § 49-10-102(4), is prohibited.
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(k) The use of isolation or physical holding restraint as a means of coercion, punishment,
convenience or retaliation on any student receiving special education services, as defined
by T.C.A. § 49-10-102(4), is prohibited.

[0} The use of physical holding restraint in the following circumstances is not prohibited:

1. The brief holding by an aduit in order to calm or comfort;

2. The minimum contact necessary to physically escort a student from one area to
another;

3. Assisting a student in completing a task or response if the student does not resist,
or resistance is minimal in intensity or duration; or

4. Holding a student for a brief time in order to prevent any impulsive behavior that
threatens the student's immediate safety.

5. The program is not required to notify the student's parent or guardian pursuant ie
Section—10{b)}above-to this Chapter in any of the circumstances listed in this
subdivision (l).

(m) The use of a locked door, or use of any physical structure that substantially accomplishes
the intent of locking a student in a room or structure, to isolate or seclude a student, is
prohibited.

. ‘ : | . ’. i

0520-01-09--23,-governing:
. P | ) . . int:
2——Fraining-requirements;-and

@——NWSMWW@%MG%GQWW%@%WW

acts-shall-be-reported-

Authority:- T.C.A. §§ 4-5-201 et seq., 37-1-403, 49-1-302(l), 49-1-1101 through 49-1-1109, 49-10-102,
4910-1301 through 1306.—- Administrative History:- Original rule filed March 1, 2005; effective July 29,
2005. Amendment repealing and replacing rule filed March 15, 2010; effective August 29, 2010.

0520-12-01-.15 SCHOOL AGE BEFORE AND AFTER SCHOOL PROGRAMS—SERVING
ADOLESCENTS—(YOUTH-WHO—ARE—IN-THE-PERIOD—OF PHYSICAL—AND--PSYCHOLOGICAL
DEVELOPMENT-FROM-THE-ONSET-OF-PUBERTY-TO-MATURITY)-

(1)

All beforeOrganization and after school programsAdministration:
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Program shall have an adequate budget.
(2) Records shall be kept on all adolescents enrolled in eachthe program.

(a)-Staff-records-shall-be-maintained-for-each-employee~eduscational-ba
FBl-check-in-sepice-training-physical-exams-and-reviews:

by——(3) EachPregram—volunteers—shall—complete—sriminal—history—background—checks—and

Fhe program shall post their annual certificateCertificate of approvalAppreval and provide parents with a
copy of the policies and procedures.

4) Parents shall have access to all areas of the program when the studenttheiradolescent is present.

(5) If the program provides transportation, the transportation shall be in accordance with the rules of
this Chapterwith-0520-12-04-13.

(6) Staff Qualifications-

{a) Each program shall have athe director is-responsible for the day to day operations,

including staff and program.

Mulnerable-Rersons-Registry-Review-Reguirements:
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The director shall have at least a high school diploma and four (4) years' experience
working with adolescents.

2. Directors shall have eighteen (18) hours in-service training each year.

3. .
A person shall be designated to serve as acting director when the director is absent.

(b) All teachers-staff shall be a minimum of eighteen (18) years of age and one teacherstaff
member in each group shall have a high school diploma.

1. All staff
Directors shall have twelve (12eighteen-(48) hours of in-service training each year.

(c) All staff shall be physically, mentally and emotionally stable and shall have knowledge of

adolescent behavior and development. teachers-twelve-{12)-hours:

(d) All new employees shall have orientation and child abuse prevention training before
working with the adolescents.

(e} Staff shall be in compliance with all criminal history background checks required under
0520-12-01-.07.

(f) Program volunteers shall complete criminal history background checks and appropriate in-
service training.

(@ Staff records shall be maintained for each employee with the followingSupervision-and
. -  ohil :

. educational background, reference checks, TBI check, in-service training, physical exams and
reviews.

(7) Each grouping of childrengreup shall have adult supervision_and shall meet the following minimum
staffing requirements:-

RN t- ) R

Minimum staffing requirements per group.-of adolescents-(aduli-adelescent-ratio)-is-1:30-
Age Max. Group Size Adult: Child Ratio
K-—twelve-(12)-years Ne-Max 420
Thirteen-{13)-years-or-older | Ne-Max 1:-30
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Elementary School No Max 1. 20
Middle School No Max 1:30
High School No Max 1:30
by
Swimming and field trips require ratios be doubled.
@8
Equipment:

All_program equipment shall be in good condition and kept clean.

(9) StudentsAdeleseents shall have time for self-directed activities, as well as, adult-directed activities.

(a) StudentsAdelescents shall have choices regarding activities and an opportunity to help
plan activities.

(b) Parents shall be informed of any TV or movies or computer games to be shown.
(c) Staff shall monitor computer use.

(d) Sports and physical activity shall be offered, weather permitting.

(e) Students shall have opportunities for learning, self-expression, and enrichment activities
each day.
(f) Students shall receive child abuse awareness and personal safety information.
(10)

Behavior-Managementand-Guidance:
Teachers shall be knowledgeable of developmentally appropriate adolescent behavior.

(a) Discipline shall be in accordance with rules and policy adopted by the program to define
program objectives, student expectations, behavioral code, and discipline procedures. The
rules and policy shall be made available to all participants in an accessible document such
as a student handbook.

(b) No corporal punishment is allowed.

(c) Good behavior shall be praised and encouraged.

an Programs

- = \ctivitios:

181



STANRARDS-FOR-CHILD-CARE- CENTERS-AND-SCHOOL-ADMINS TERED-AGE-- - CHARTER
0620-12-01-CHILD-CARE-PROGRAMS -

(Rule-0620-12-04-16;-continued)

& ——Adolescents shall comply with the following ruleshave—opportunities for healthlearning—self-
expression; and enrishment-activities-each-day-

Adolescents-shall-receive-child-abuse-awareness-and-personal-safety.-information,such-as"Safeat Last
. " ’ ; I r school ; ‘

Br——-~a) StudentsHealth-and-Safety,-Adolescent Health-

Adeleseents shall have immunizations in accordance with this Chapter.

-0520-01-03-08—(b)____
shall be documented.

Instructions for any student'sadelescent's special health needs

(c) Parents shall be notified if their studentadelescent is hurt or becomes ill.
(d) All parents shall be notified of any communicable diseases.

(e) Use of medications shall be in accordance with school system’s policy for the
administration of medications and health care procedures as defined by T.C.A. § 49-5415

) Smoking and the possession or consumption of alcohol is There-is-to-be-no-smoking-

Stafi-Health:
(a) Staff shall have documentation they are physically and mentally able to work with children.

(h) Safety-

There shall be a staff member present at all times who has current certification in CPR and first aid
training.

() A first aid kit must be on the premises as well as a first aid chart.
0] There shall be no firearms on the premises.

(k) There shall be an Emergency Management Plan, a written plan to protect students in event
of disaster, such as fire, tornado, earthquake, chemical spills, floods, etc.

(12}  Food;-Nutritional-Needs-:

) Students will receive meals and snacks based on the amount of time spent in the program.
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(b)  Menus shall be posted.
(¢)  Special diets and instructions shall be provided in writing.
Programs shall be in buildings that are not hazardous or dangerous to children.
(@) All facilities shall have annual fire and health inspections.
(b} All programs shall have a working telephone.
{€)  Programs shall have thirty (30) square feet of usable space per adolescent.
(d)  Outdoor recreation/sports area shall have fifty (50) square feet per student.

Programs serving studentsadelescents with disabilitiesspecial-needs shall follow the rules defined in this
Chapter. 852042-04-14-

(a) Adaptations shall be directed towards helping the studentadeleseent become independent
and developing self-help skills.

(b) Specialized services provided shall be documented and information shared with
appropriate parties.

Authority: T.CA. §§ 49-1-302(l), 49-1-1101 through -49-1-1109, 49-6-707. Administrative History:
Original rule filed March 15, 2010; effective August 29, 2010.

0520-12-01-.16 CIVIL PENALTIES.

(1 Pursuant to T.C.A. § 49-1-1107(c)(2) the following are the minimum and maximum civil penalties
that may be assessed against a child care program authorized pursuant to T.C.A. § 49-1-1101, et
seq.

(2) The department shall assess the civil penalty in an order which states the reasons for the
assessment of the civil penalty, the factors used to determine its assessment and the amount of
the penalty.~ The order may not be imposed solely upon the recommendation of an agent of the
department.- All orders shall be reviewed by the department’s legal staff before being imposed.

(3) Prior to the department’s assessment of a civil penalty, a program determined by an agent of the
department to be in violation of these rules may be prescribed a plan of corrective action. Failure
to follow a plan of corrective action as prescribed by the department may result in the assessment
of a civil penalty.

(4) Definitions.

(a) “Negligence” is the failure of a child care program, owner, staff, auxiliary staff, director or
other employees to comply with the duties or standards imposed by these rules, federal,
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state and local laws, or the standards of care generally required of school-administered
child care programs.

(b} “Intentional disregard” is the knowing forbearance of a child care program, owner, staff,
auxiliary staff, director or other employees to comply with the duties or standards

imposed by these rules, federal, state and local laws, or the standards of care generally required
of school-administered child care programs.

(©) “Plan of corrective action” is a plan which provides a schedule for the completion of work
to bring a program into compliance with these rules, federal, state and local laws, or the
standards of care required of school-administered child care programs.- The plan must
include specific strategies to be implemented in program design during the completion of
the work.— The plan must ensure that children will not be placed in danger due to the
program area which is not in compliance and it must ensure that children will not be placed
in danger by the work being done to bring the area into compliance.

(5) Civil Penalties Schedule.

(a) Major Violations.

1. For any violation of a law or regulation that, due to negligence or intentional
disregard of a law or regulation, results in serious injury to, or death of, a child, the
Department may assess a civil penalty in a range from seven hundred fifty dollars
($750.00) up to one thousand dollars ($1,000.00).—The Department shall
determine the amount of the penalty based upon the extent of the injury to the child
and whether the injury or death of the child was the result of negligence or
intentional disregard of the law or regulation.— Consideration of the program’s
history of prior violations shall also be a factor in the determination of the amount
of the civil penalty.

2. For any violation of a law or regulation that, due to negligence or intentional
disregard of a law or regulation, results in an injury to a child, the Department may
assess a civil penalty in a range from three hundred dollars ($300.00) up to five
hundred dollars ($500.00).—The Department shall determine the amount of the
penalty based upon the extent of the injury and whether the injury to the child was
the result of negligence or intentional disregard of the regulation.- Consideration of
the program’s history of prior violations shall also be a factor in the determination
of the amount of the civil penalty.

3. For violations of the following categories of regulations the Department may
impose a civil penalty of two hundred dollars ($200.00) for the first violation, three
hundred dollars ($300.00) for the second violation, and four hundred dollars
($400.00) for the third and any subsequent such violation:

(0 Failure to follow any regulation related to organization, ownership and
administration of a program pursuant to Section-0520-12-01-06-of- these
rules:

(i) Failure to follow any regulation related to health and safety pursuant to
Section-0520-12-04-10-of-these rules;
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(iii) Failure to follow any regulation related to food, nutritional needs and meal
service pursuant to Seet+9n-9529~12-04-44—ef—these rules;

(iv) Failure to follow any regulation related to maintenance of equipment
pursuant to Seetion-0520-12-01--08-of these rules;

(v) Failure to follow any regulation related to maintenance of physical facilities
pursuant to Section-0620-12-61-12-ef these rules;

(vi) Failure to follow any regulation related to adult: child ratios pursuant to
Section-0520-12-01--06-6f-these rules;

(vii) Failure to follow any regulation related to supervision of children pursuant
to Section-0520-12-01--06-of-these rules;

(viiiy _ Failure to follow any regulation related to dispensing or storing
medications pursuant te-Section-0520-12-04-10-of these rules;

(ix) Failure to follow any regulation related to care of children with special
needs pursuant to Seectien-0520-12-01-14-of-these rules;

(x) Failure to follow any regulation related to program staff pursuant to Sestien
0520-42-04-07of these rules;

(xiy - Failure to properly store hazardous items such as, but not limited to,
cleaning products, pesticides, hazardous chemicals, or other poisonous
items pursuant to Seectien-0620-12-61-10-of these rules;

(xii) Failure to properly remove or secure firearms within the physical facility
and under the ownership or control of the program, or its staff or other
persons permitted access to the children, or failure to prevent exposure of
children in the program’s care to firearms which are under the control of
the program, or its staff, or other persons who have been permitted by the
program o have access to the children pursuant to Seection-8520-42-01-
A0-of-these rules; or

(xiii}  Failure to follow or failure to complete a plan of corrective action.
(b) Minor Violations.

1. A minor violation shall be any violation of a law or regulation not described as a
major violation in part (a)+.

2. Each minor violation may require the program to complete a corrective action plan
and may subject the program subjectthe-programio-theproscription-ofa-correstive
action-plap-by-the Department-or-to a civil penalty of fifty dollars ($50.00).

3. The existence of six (6) or more minor violations of any type in any period of twelve

(12) months shall constitute a major violation and may be subject to a civil penalty
imposed by the Department of two hundred dollars ($200.00) in addition to the
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penalty for each minor violation. -Three (3) or more minor violations of the same
regulation in any period of twelve {(12) months shall constitute a major violation and
may be subject to a civil penalty imposed by the Department of two hundred dollars
($200.00) in addition to the penalty for each minor violation.

shallappoint-a-hearing-officer-to-conduct the-appeal-proceedings-before-the-councilk—The-hearing-officer

Tennessee-Department-of State:
-(B) Upon timely notice of a request for an appeal pursuantto T.C.A. § 49-1-1107(c)(5), the Department

shall appoint a hearing officer to conduct the appeal proceedings before the council. The hearing
officer shall have the authority of an Administrative Law Judge of the Department of State and shall
conduct the appeal process pursuant to the rules of procedure for hearing contested cases as
provided by the Tennessee Secretary of State,

Authority: T.C.A. §§ 49-1-302 and 49-1-1107(c)(2). Administrative History:- Original rule filed March
18, 2010; effective August 29, 2010.
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member

Aye No

Abstain

Absent

Signature
(if required)

Chancey

Cook

Edwards

XXX

Ferguson

Hartgrove

Kim

Rolston

Tucker

XXX X

| certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted

by the _ Tennessee State Board of Education

(board/commission/other authority) on

05/24/2017

(date as mm/dd/yyyy), and is in compliance with the provisions of T.C.A. § 4-5-222. The Secretary of
State is hereby instructed that, in the absence of a petition for proposed rules being filed under the
conditions set out herein and in the locations described, he is to treat the proposed rules as being placed
on file in his office as rules at the expiration of sixty (60) days of the first day of the month subsequent to
the filing of the proposed rule with the Secretary of State.

Date:
Signature:
Name of Officer;

Title of Officer:

\O /9(5 /7]

Elizabeth Taylor

General Counsel

Subscribed and sworn to before me on:

Notary Public Signature:

My commission expires on:

(0-23-(71
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State Board of Education Rules Chapter 0520-12-01 — Standards for Child Care Centers and School Age
Child Care Programs
Rules 0520-12-01-.01 through 0520-12-01-.16
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State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative
Procedures Act, Tennessee Code Annotated, Title 4, Chapter 5.
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Labor and Workforce Development

DIVISION: Bureau of Workers' Compensation

SUBJECT: : Workers' Compensation Appeals Board

STATUTORY AUTHORITY: 12'c1agnessee Code Annotated, Sections 50-6-217 and 50-6-
EFFECTIVE DATES: February 5, 2018 through June 30, 2018

FISCAL IMPACT: Minimal

STAFF RULE ABSTRACT: These rules establish the guidelines and procedures for

appealing a determination from the Court of Workers'
Compensation Claims to the Workers' Compensation
Appeals Board.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompanythe
filing pursuant to T.C.A § 4-5-222. Agencies shall include only their responses to public hearing comments, which
can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no comments
are received at the public hearing, the agency need only draft a memorandum stating such and include it with the
Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not acceptable.

PUBLIC COMMENTS AND RESPONSES

Comment: In 0800-02-22-.02 Appeal of an Interlocutory Order, paragraph 1, sentence 3 should reference a
“joint” statement of the evidence.

Response: The bureau disagrees. This sentence as drafted has a provision for a joint statement of the evidence.

Comment: In 0800-02-22-.02(1) and .03(1), there is no means to resolve a dispute concerning the contents of
the record, only a dispute regarding the joint statement of the evidence.

Response: The bureau agrees with the comment and changes were made to address this comment.

RegulatorvaléxibiIity Addendum

Pursuant to T.C:A. §§ 4-5-401 through 4-5-404, prior to initiating the rulemaking process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

1. The type or types of small business and an identification and estimate of the number of smallbusinesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule: The
amended rules will affect small employers that fail under the Tennessee Workers’ Compensation Laws, which
would be employers with at least five employees, or for those in the construction industry at least one
employee. There should be no additional costs associated with these rule changes.

2. The projected reporting, recordkeeping and other administrative costs required for compliance withthe
proposed rule, including the type of professional skills necessary for preparation of the report or record.
There is no additional record keeping requirement or administrative cost associated with these rule changes.

3. A statement of the probable effect on impacted small businesses and consumers: These rules should
not have any impact on consumers or small businesses.

4. A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means might be
less burdensome to small business: There are no less burdensome methods to achieve the purposes and
objectives of these rules.

5. Comparison of the proposed rule with any federal or state counterparts: None.

6. Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule: Exempting small businesses could frustrate the small business
owners’ access to the services provided by the Bureau of Workers’ Compensation and timely medical
treatment for injured workers, which would be counter-productive.

Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in asimple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp:/state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)
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These proposed rules will have little, if any, impact on localgovernments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations
effectuated by such rule;

These rules establish the guidelines and procedures for appealing a determination from the Court of
Workers' Compensation Claims to the Workers’ Compensation Appeals Board.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation
mandating promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. § 50-6-217 and 50-6-218 establish the Workers' Compensation Appeals Board and provide
guidelines for the Appeals Board.

(C) Identification of persons, organizations, corporations or governmental entities most directly
affected by this rule, and whether those persons, organizations, corporations or governmental
entities urge adoptionor rejection of this rule;

All parties to a workers’ compensation claim will be affected by the adoption or rejection of these rules.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly
relates to the rule;

[ None

(E) An estimate of the probable increase or decrease in state and local government revenues and
expenditures, if any, resulting from the promulgation of this rule, and assumptions and reasoning
upon which theestimate is based. An agency shall not state that the fiscal impact is minimal if the

fiscal impact is more thantwo percent (2%) of the agency's annual budget or five hundred thousand
dollars ($500,000), whichever is less;

The overall effect will have little fiscal impact upon state or local government.

(F) Identification of the appropriate agency representative or representatives, possessing substantial
knowledge and understanding of the rule;

[ Troy Haley, Legislative Liaison and Director of Administrative Legal Services

(G) lIdentification of the appropriate agency representative or representatives who will explain the
rule at a scheduled meeting of the committees;

Troy Haley, Legislative Liaison and Director of Administrative Legal Services

(H) Office address, telephone number, and email address of the agency representative or
representatives who will explain the rule at a scheduled meeting of the committees; and

Tennessee Bureau of Workers' Compensation
220 French Landing Drive, 1-B

Nashville, TN 37243

(615) 532-0179

Attn: Troy Haley (troy.haley@tn.gov)

(I)  Any additional information relevant to the rule proposed for continuation that the committee
requests. '
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| None
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312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower Sequence Number: Ll-08-177
Nashville, TN 37243

Phone: 615-741-2650 Rule ID(s):

Fax; 615-741-5133 ( ) KO&L{ (S
Email: register.information@tn.qov File Date: ! ”.-? /[r?

Effective Date: 3[5 /fx

Rulemaking Hearing Rule(s) Filing Form

Hearings will be conducted in the manner prescribed by the Uniform Administrative Procedures Act, T.C.A. § 4-5-204. For
questions and copies of the notice, contact the person listed below.

Agency/Board/Commission: | Tennessee Department of Labor and Workforce Development
Division: | Bureau of Workers’ Compensation
Contact Person: | Troy Haley
Address: | 220 French Landing Drive 1-B
Phone: | 615-532-0179
Email: | troy.haley@tn.gov

Any Individuals with disabilities who wish to participate in these proceedings (to review these filings) and may
require aid to facilitate such participation should contact the following at least 10 days prior to the hearing:

~ ADA Contact: f Troy Haley B o
Address: } 220 French Landing Drive 1-B
Phone: | 615-532-0179
Email: } troy.haley@tn.gov

Revision Type (check all that apply):
_X_ Amendment
_ New
____ Repeal

Rule(s) (ALL chapters and rules contained in filing must be listed. If needed, copy and paste additional tables to
accommodate more than one chapter. Please enter only ONE Rule Number/Rule Title per row.)

Chapter Number | Chapter Title

0800-02-22 Workers’ Compensation Appeals Board

Rule Number Rule Title

0800-02-22-.01 Filing of Notice of Appeal

0800-02-22-.02 Appeal of an Interlocutory Order

0800-02-22-.03 Appeal of a Compensation Order

0800-02-22-.04 Oral Argument; Costs on Appeal; Settlement During Appeal
0800-02-22-.05 Appeal of Workers’ Compensation Cases Filed Against the State

Chapter 0800-22-01 Workers' Compensation Appeals Board is amended by deleting the prior rule and replacing it
with the following:

0800-02-22-.01 Filing of Notice of Appeal
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RULES
OF THE
TENNESSEE DEPARTMENT OF LABOR AND WORKFORCE DEVELOPMENT

CHAPTER 0800-02-22
WORKERS’ COMPENSATION APPEALS BOARD

TABLE OF CONTENTS

0800-02-22-.01 Filing of Notice of Appeal 0800-02-22-.05 Appeal of Workers’ Compensation Cases
0800-02-22-.02 Appeal of an Interlocutory Order Filed Against the State
0800-02-22-.03 Appeal of a Compensation Order
0800-02-22-.04 Oral Argument; Costs on Appeal;
Settlement During Appeal

0800-02-22-.01 FILING OF NOTICE OF APPEAL.

(1) Any party may appeal any order of a workers’ compensation judge by filing a notice of
appeal, on a form approved by the DivisionBureau, with the clerk of the court of workers'’
compensation claims, in accordance with Rule 0800-02-21-.02(14). Pursuant to Tennessee
Code Annotated section 50-6-217(a)(2), the notice of appeal must be filed:

(a) Within seven (7) business days of the date an interlocutory order was enteredfiled by
the workers’ compensation judge; or

(b)  Within thirty (30) calendar days of the date a compensation order was enteredfiled by
the workers’ compensation judge.

(2) The appealing party shall serve a copy of the Notice of Appeal upon the opposing party or
parties by any means as set forth in Rule 0800-02-21-.09.

(3) Any notice of appeal that is not received by the clerk of the court of workers’
compensation claims within the time provided by paragraph (1) shall be dismissed.

4y——A-notice-of appeal-of a-compensation-order-that-is-pet-timely-filed will not-toli- the - time-limit for
filing-an-appeal-fo-the-Supreme-Court-pursuant-to- Tennessee Code-Annotated-section-50-6-
226(a}{1and-Rule-4{a)-of-the-Tennessee Rules of Appellate-PrecedureUpon the filing of a
notice of appeal, the court of workers’ compensation claims no longer has jurisdiction over
the case, absent a remand, until a decision is filed by the appeals board; except, after a
notice of appeal has been filed, the court of workers' compensation claims retains jurisdiction
to rule on motions in accordance with these rules or any applicable rule of the Tennessee
Rules of Civil Procedure.

Authority: T.C.A. §§ 4-3-1409; 50-6-217; 50-6-225; 50-6-233; and 50-6-237. Administrative History:
Original rule filed April 1, 2014, effective June 30, 2014. Repeal and new rule filed June 22, 2015;
effective September 20, 2015.

0800-02-22-.02 APPEAL OF AN INTERLOCUTORY ORDER.

(Bl the-appellant-elects-to file-a-position-statement-in-support-of an-interecutory-appeal-the-
appellapt-shaltfile-such-position-statement with-the clerk-of the court-of workers™-

eempensa%eewe#aims within-five- éé}%uanes&éay%ﬁhee*@;a&@a@ﬁh%%%@—ﬁl@-a

#MMQ%MMW%WWWWWW
days-of the filing-of the-appellants-pesition-statement: The parties to an appeal have the
responsibility to ensure a complete record on appeal. A party or parties may have a
transcript of any hearing pertinent to the appeal prepared by a licensed court reporter and
filed with the clerk of the court of workers’ compensation claims within ten (10) business days
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of the filing of the notice of appeal. Alternatively, the parties may file a joint statement of the
evidence within ten (10) business days of the filing of the notice of appeal. The joint
statement of the evidence must be approved by the workers’ compensation judge before the
record is submitted to the workers' compensation appeals board. Should there be a dispute
between the parties regarding the contents of a joint statement of the evidence or the
contents of the record on appeal, the parties shall file a motion with the court of workers'
compensation claims within ten (10) business days of the filing of the notice of appeal asking
the trial court to resclve any such disputes. If necessary, the appeals board may direct that a
supplemental record be submitted to the appeals board.

(2}—The-parties-having-the-responsibility-to-ensure-a-complete-record-on-appeal—may-have-a
transcript-prepared-by-a-licensed-court-reporter-and--file-it-with-the-clerk—of the-esourtof
workers--compensation-claims-within-ten-{10)-calendar-days—of -the-filing-of-the-notice-of

the-patties-may-file-a-statement-of-the-evidence—within—ten—{10)

appeal-Alternatively -t
calendar-days-of the filing-ofthe notice of appeal-The-statement of the evidence-must-be
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WORKERS’ COMPENSATION APPEALS BOARD CHAPTER 0800-02-22

approved by-the judge before the record-is submitted o the clerk of the appeals-board. The
clerk-of the workers’-compensation-appeals-board shall-docket the-appeal-upen-receipt-of-the
record -from the clerk of the-court-of -workers'-compensation claims and-send-a docketing
notice-to-all-parties: The appellant shall file a brief or position statement with the clerk of the
court of workers’ compensation claims within ten (10) business days of the expiration of the
time to file a transcript or statement of the evidence, or within ten (10) business days of the
date the trial court enters an order resolving any dispute concerning the contents of the
record or a joint statement of the evidence, whichever is later. The brief shall specify the
issues presented for review and include any argument in support thereof. A party opposing
the appeal shall file a brief in response with the clerk of the court of workers’ compensation
claims within ten (10) business days of the filing of the appellant’s brief or the expiration of
the time for the filing of the appellant’s brief, whichever is earlier. Briefs shall comply with the
Practices and Procedures of the Workers’ Compensation Appeals Board.

(6)

Het—bes&bjeet—teﬂﬂmhe#agpe& The clerk of the workers compensatlon appea!s board sha%l
docket the appeal upon receipt of the record from the clerk of the court of workers’
compensation claims and send a docketing notice to all parties.

{ay—It-the-appeals-board-affirms-an-interlosuiory-order-awarding - temporary -disability-or
medical-benefits-the-employer-shall-begin-making-payments-of-benefits-within-five-{5)
business-days-from-the date the order affirming the-interlocutory-order-is-issued-by-the
appeals-board--Failure-{o-begin-benefit-payments-within-five-(5}-business-days-may
result-in-the-assessment-of -a-civil-penalty- pursuanHeJennessee»Gede—Ann@%aﬁzeé
section-50-6-118-

ingreversing-er-modifying-and-remanding
an-interlocutory-order of temporary-disabiliby-benefits-the-claim-shall-centinue-in-the
manner provided by Tennessee Codea Annolated section 50-6-238-and by-these rules:
If the appeals board affirms an interlocutory order awarding temporary disability or medical
benefits, the employer shall begin making payments of benefits within five (5) business days
from the date the decision affirming the interlocutory order is filed by the appeals board.
Failure to begin benefit payments within five (5) business days may result in the assessment
of a civil penalty pursuant to Tennessee Code Annotated section 50-6-118.

Upon the filing of a decision on an interlocutory appeal, the clerk of the workers’
compensation appeals board shall forward a copy of the decision to the parties by regular or
electronic mail and to the clerk of the court of workers’ compensation claims.

Following the filing of a decision affirming, reversing, and/or modifying and remanding an
interlocutory order, the claim shall continue in the manner provided by Tennessee Code
Annotated section 50-6-239 and by these rules.

Authority: T.C.A. §§ 4-3-1409; 50-6-118, 50-6-217, 50-6-225: 50-6-233; and 50-6-237. Administrative
History: Original rule filed April 1, 2014, effective June 30, 2014. Repeal and new rule filed June 22,
2015, effective September 20, 2015.

0800-02-22-.03 APPEAL OF A COMPENSATION ORDER.

4—pen-the filing-ef -a-notice of appeal-of-a-compensation-order—within-fifteen{15)calendar

days,-the-party-that filed the notice-of appeal shall file with the clerk of the court of workers’
compensation—claims—a-copy—of-thetranseript—of the proceedings—beforetheworkers'
compensation-court or shall file netice that no transeript will-be provided.- The appealing-party

shall-serve-a- e%%eﬁmm%%@mg%eppww%pames ~The-party
WW@H&MM@WW&HW

197



WORKERS’ COMPENSATION APPEALS BOARD CHAPTER 0800-02-22

(2—Upon-receiptof-the-transeript of- the-proceedings-statement of the-evidence -or-notice that no
transcriptwill befiled the clerk-of the court-of-workers - compensation-claims-shall-fornard a
copy-of-the-notice-of appeal-and-the transcript-or statement of the evidence -if-any—or-notice
that-no-transeriptwill-be-filed to-the workers' compensationjudge-that issued the order:

) The parties to an appeal have the responsibility to ensure a complete record on appeal. A
party or parties may have a transcript of any hearing pertinent to the appeal prepared by a
licensed court reporter and filed with the clerk of the court of workers’ compensation claims
within fifteen (15) calendar days of the filing of the notice of appeal. Alternatively, the
parties may file a joint statement of the evidence within fifteen (15) calendar days of the
filing of the notice of appeal, or a notice that no transcript or statement of the evidence will
be filed. A joint statement of the evidence must be approved by the workers’ compensation
judge before the record is submitted to the workers’ compensation appeals board. Should

~ there be a dispute between the parties regarding the contents of a joint statement of the
evidence or the contents of the record on appeal, the parties shall file a motion with the
court of workers’ compensation claims within fifteen (15) business days of the filing of the
notice of appeal asking the trial court to resolve any such disputes. If necessary, the
appeals board may direct that a supplemental record be submitted to the appeals board.

(2) The clerk of the workers’ compensation appeals board shall docket the appeal upon receipt
of the record from the clerk of the court of workers’ compensation claims and send a
docketing notice to all parties.

(3) The appellant shall file a brief within fifteen (15) calendar days after the issuance of the
docketing notice with the clerk of the appeals board. Any opposing party shall have fifteen
(15) calendar days after the filing of the appellant’s brief or the expiration of the time for the
filing of the appellant's brief, whichever is earlier, to file a brief with the clerk of the appeals
board. No reply brief shall be filed unless the appellee raises an issue or issues on appeal
not previously addressed in the appellant’s brief. Under such circumstances, the appellant
may file a reply brief addressing only the issue or issues not previously addressed. Briefs
shall comply with the Practices and Procedures of the Workers’ Compensation Appeals
Board.

4) Upon the filing of a decision on a compensation appeal, the clerk of the workers’

compensation appeals board shall forward a copy of the decision to the parties by regular or
electronic mail and to the clerk of the court of workers’ compensation claims.
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WORKERS' COMPENSATION APPEALS BOARD CHAPTER 0800-02-22

(Rule 0800-02-22-.03, continued)
{5y Upon-receipt-of the record -the clerkof the-workers -compensation-appeals-board-shall-docket
the-appeal-and-shall-send-a-docketing-notice-to-all-parties—The-clerk-of the-appealis-board
shall-forward-the record-to-the-appeals-board-forreview-

{8)—The-party-who-filed-the-notice-of-appeal-shall-have fifteen-{15})-calendar-days-after the
issuance-of-the-decketing-notice-provided-in-paragraph-(5)-to-submit-a-brief-to-the-appeals

board-for-consideration- Apry Gppesmg paﬁywshau%a%x i&ﬁtee%fgﬂréa calendar- elays—aﬁer—the

b@ﬂ%g w%m’ty {30})-calendar- éays—aﬁte% thefdee:&en eﬁ the appeals%eaﬁdﬁtsﬁf#eéﬁand
any-bepefits-provided-through-the--compensation-order-shall-be—paid-within-five (5)
business-days-afterthe-compensation-order-becomesfinak

(8)—lmmediately upon-the issuance of adecision—on—any-appeal—the clerk—of theworkers’
compensation-appeals-board-shall-forward-a-copy-of-the-decision-to-the-parties-by regular or
electronic-mail-and-to-the clerk-of the-court-of workers' compensation-claims-

Authority: T.C.A. §§ 4-3-1409; 50-6-217; 50-6-225; 50-6-233; and 50-6-237. Administrative History:
Original rule filed April 1, 2014, effective June 30, 2014. Repeal and new rule filed June 22, 2015;
effective September 20, 2015.

0800-02-22-.04 ORAL ARGUMENT, COSTS ON APPEAL, SETTLEMENT DURINGAPPEAL.

{4—Theappeals-board-shall-base-its-decision-on-a-review—of -the record—and-the-briefs—or
responses-of-the-parties-if-any-Evidence-not-contained-in-the record-submitied-to-the clerk-of
the—workers'—compensation-appeals—board-shall--not-be-considered--on-appeal--No-eral
argument-shall-be-allowed-unless-otherwise-directed-by-the-workers’-compensation-appeals
board-either- WW%@F upewmeﬁeﬁei a- party Aaymeﬁen for e;a#argumem
filed by-a Y
WMW@WM@Q%@MMHM@G@%%&%
conference -orin-personatthe direction of the appealsboard:

23— No-request-to-rehear-or-reconsider-the-decision-of-the-appeals-board-may-be-filed-by-any
party-

{3}—Losts-on-appealmay be assessed-as-ordered by the appealsboard:

44—t the-parties-agree-to-settle-the claim-following-the filing-ef the-notice of appeal-the-parties
shal-file-a-joint-motion-reguesting-the-appeal be-held in-abeyance-and-the case-be-remanded

ety
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(Rule 0800-02-22-.04, continued)

)

{eiehewkepsﬁeempensaim wdg&te%eas@erappmva#eﬂhe%e%ﬁemem lfr the-settlement

The appeals board shall base its decision on the record on appeal and the arguments of the
parties. Evidence not contained in the record on appeal shall not be considered. Oral
argument shall be allowed only upon motion of a party or by order of the appeals board.
Any motion for oral argument filed by a party must state with specificity the reason or
reasons the decision-making process would be aided by oral argument. Oral argument may
be conducted telephonically, by video conference, or in person, at the direction of the
appeals board.

No request to rehear or reconsider the decision of the appeals board will be granted.

Costs on appeal may be assessed as ordered by the appeals board. If an appeal is
dismissed, costs shall be taxed against the appellant unless ctherwise agreed by the parties
or ordered by the appeals board; if a judgment or order is affirmed, costs shall be taxed
against the appellant unless otherwise ordered; if a judgment or order is reversed, costs
shall be taxed against the appellee unless otherwise ordered; if a judgment is affirmed or
reversed in part, or is vacated or modified, costs shall be allowed as ordered by the appeals
board. Costs on appeal may include filing fees and costs associated with ensuring a
complete record on appeal, among other necessary and reasonable costs.

If the parties agree to settle the claim following the filing of the notice of appeal, the parties
shall file a joint motion requesting the appeal be held in abeyance and the case be
remanded to the workers’ compensation judge to consider approval of the settlement. If the
settlement is approved within thirty (30) calendar days of the filing of the order remanding
the case, the parties shall file a joint motion seeking to dismiss the appeal. The motion shall
provide for the assessment of costs on appeal and shall be accompanied by a copy of the
order approving the settlement. If the proposed settlement is not approved within thirty (30)
calendar days of the filing of the order remanding the case, the appeal shall proceed in
accordance with any further order of the appeals board.

Once a notice of appeal has been filed with the state supreme court, the appeals board no
longer has jurisdiction to rule on any issue absent a remand.

When it appears to the appeals board that an appeal was frivolous or taken solely for delay,
the appeals board may, either upon motion of a party or of its own motion, award expenses,
including reasonable attorney’s fees, incurred by the appellee as a result of the appeal.

Authority: T.C.A. §§ 453-1 409; 50-6-217; 50-6-225; 50-6-233; and 50-6-237. Administrative History:

i '
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(Rule 0800-02-22-.04, continued)
Original rule filed June 22, 2015; effective September 20. 2015.

0800-02-22-.05 APPEAL OF WORKERS’ COMPENSATION CASES FILED AGAINST THE STATE.

The workers’ compensation appeals board is without jurisdiction to consider an appeal of any

decision of the claims commission either awarding or denying workers’ compensation benefits to
a state employee.

Authority: T.C.A. §§ 4-3-1409, 9-8-307, 9-8-402; 50-6-217; 50-6-233; and 50-6-237. Administrative
History: Original rule filed June 22, 2015, effective September 20, 2015.
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* If a roll-call vote was necessary, the vote by the Agency on these rules was asfollows:

Board Member Aye No Abstain Absent Signature
(if required)

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Bureau of Workers’ Compensation on 9 é‘f/go/’? and is in compliance with the
provisions of T.C.A. § 4-5-222.

| further certify the following:
Notice of Rulemaking Hearing filed with the Department of State on June 12, 2017.

Rulemaking Hearing Conducted on_August 16, 2017.

Date: g e ‘g, 20( 7
Signature: 70») / W@u -
7 0
Name of Officer: Abbie Hudgens
Title of Officer: Administrator, Bureau of Workers’ Compensation

#

. o bim 8 e
Subscribed and sworn to before me on:  __X{) AN CA e g&ﬁ/é‘&?

Notary Public Signature: ( 9&?{{ AL i?“a{“:?“
My commission expires on: & ézgif%[ﬁ&

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter 5.
<41,

atn I
Herbert H. Slatery I ‘
Attorney Geaneral and Reporter

=T 16 j3¢c/22¢
ol ooa Date /
_ ;
Depari;]en;t:{éf State Use Only
Filed with the Department of State on: 17 //’7
Effective on: 2/5/i%

Py,

Tre Hargett
Secretary of State
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G.O.C. STAFF RULE ABSTRACT

DEPARTMENT: Labor and Workforce Development

DIVISION: Bureau of Workers' Compensation

SUBJECT: Workers' Compensation Medical Treatment Guidelines
STATUTORY AUTHORITY: None

EFFECTIVE DATES: February 5, 2018 through June 30, 2018

FISCAL IMPACT: None

STAFF RULE ABSTRACT: The change to the rule will allow the Administrator to seek

the evaluation of the adopted guideline and drug formulary,
and any updates, by the bureau Medical Director and
Medical Advisory Committee for recommendation by the
committee.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

1. The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule: The rule will
affect small employers that fall under the Tennessee Workers' Compensation Laws, which would be employers
with at least five employees, or for those in the construction industry at least one employee. There should be no
additional costs associated with these rule changes.

2. The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record: There is
no additional record keeping requirement or administrative cost associated with these rule changes.

3. A statement of the probable effect on impacted small businesses and consumers: These rules should not
have any impact on consumers or small businesses.

4, A descriptibn of any less burdensome, less intrusive or less costly alternative methods of achieving the purpose
and objectives of the proposed rule that may exist, and to what extent the alternative means might be less
burdensome to small business: There are no less burdensome methods to achieve the purposes and objectives
of these rules.:

5. Comparison of the proposed rule with any federal or state counterparts: None.

8. Analysis of the effect of the possible exemption of small businesses from all or any part of the requirements
contained in the proposed rule: None.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

This proposed rule will have little, if any, impact on these entities.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The change to the rule will allow the Administrator to seek the evaluation of the adopted guideline and drug
formulary, and any updates, by the bureau Medical Director and Medical Advisory Committee for
recommendation by the committee.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

This change is made for the purpose of clarifying the input of the bureau Medical Director and Medical Advisory
Committee to the Administrator regarding updates to the treatment guidelines and drug formulary.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Medical providers and patients may be affected by the medical treatment guidelines and drug formulary. No
entity has urged adoption or rejection of these rules.

Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to the
rule;

None |

(D) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent {2%) of the agency's annual budget or five hundred thousand doliars ($500,000), whichever is less;

|

The effect of the rule change will be negligible. _l

(E) . Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Troy Haley, Director of Administrative Legal Services and Legislative Liaison ]

(F) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

l

Troy Haley, Director of Administrative Legal Services and Legislative Liaison ]

(G) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Tennessee Bureau of Workers’ Compensation
220 French Landing Drive

Floor 1-B

(615) 532-0179

troy.haley@tn.gov

(H) Any additional information relevant to the rule proposed for continuation that the committee requests.

206



| None
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(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to hitp://state.tn.us/sos/ruies/1360/1360.htm)

Amendments

Chapter 0800-02-25
Workers' Compensation Medical Treatment Guidelines

Rule 0800-02-25-.03(6) is amended by deleting subdivision (6) and substituting the following:

(8) As the Work Loss Data Institute releases updated guidelines or other information pertinent to the interpretation
or application of any such guidelines, the Medical Director, in consultation with the Medical Advisory Committee,
shall review all such updates or other information, on a semi-annual or annual basis as deemed appropriate by
the Medical Director, and report to the Administrator the impact, if any, of such updates on the continuing viability
of the guidelines for use in Tennessee. The Administrator will include any such pertinent information and/or
recommendations in the Bureau’s annual report to the general assembly.

Authority: T.C.A. §§ 50-6-122, 50-6-124, 50-6-125, 50-6-126, 50-6-233.

Rule 0800-02-25-.04(2) is amended by adding the following language:

(2) The Bureau adopts the ODG Drug Formulary as found in Drug Appendix A published and updated by the
Work Loss Data Institute. When the Work Loss Data Institute releases an updated ODG Drug Formulary, or
amends any element of the current ODG Drug Formulary, the Medical Director, in consultation with the Medical
Advisory Committee, shall review all such updates and amendments on a semi-annual or annual basis as
deemed appropriate by the Medical Director, and report to the Administrator the impact, if any, of such updates or
amendments on the continuing viability of the ODG Drug Formulary for use in Tennessee. The Administrator will
include any such pertinent information and/or recommendations in the Bureau's annual report to the general
assembly.

Authority: T.C.A. §§ 50-6-122, 50-6-124, 50-6-125, 50-6-126, 50-6-233.
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:

Board Member Aye No Abstain Absent Signature

(if required)

| certify that this is an accurate and complete gopy of proposed rules, lawfully promulgated and adopted by the
(board/commission/other authority) on __¢ 8 /1 .2 / /77 (date as mm/dd/yyyy), and is in compliance with the
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the month subsequent to the filing of the proposed rule with the Secretary of State.
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Labor and Workforce Development

DIVISION: Bureau of Workers' Compensation

SUBJECT: : Inpatient Hospital Fee Schedule

STATUTORY AUTHORITY: Tennessee Code Annotated, Section 50-6-204
EFFECTIVE DATES: February 25, 2018 through June 30, 2018

FISCAL IMPACT: Minimal

STAFF RULE ABSTRACT: These rules together with the Medical Fee Schedule and

Rules for Medical Payments establish a comprehensive
medical fee schedule, procedures for review of bills and
enforcement of procedures.

211



Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompanythe
filing pursuant to T.C.A § 4-5-222. Agencies shall include only their responses to public hearing comments, which
can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no comments
are received at the public hearing, the agency need only draft a memorandum stating such and include it with the
Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not acceptable.

PUBLIC COMMENTS AND RESPONSES

Comment (D. Fulton, Esq.): Should utilization review be required in all hospitalizations, even if the
employer/carrier does not want to contest the treatment?

Response: Yes. Rule 0800-02-19-.01 (f) provides that prospective admission utilization review is required for
non-emergent or non-urgent inpatient services, and emergency and urgent admissions require utilization review
to begin within one business day of the admission. This language is consistent with the statutory language in
TCA § 50-8-124(b). No further language is necessary.

Comment/Response (Bureau of WC): The following clarifying edits were made:

In 0800-02-19-.02 (1): Removed “Tennessee Department of Labor and Workforce Development or the”.
In 0800-02-19-.03 (2) {f) line 3: After CPT added ®.

In 0800-02-19-.01 (1): Added at the end of the paragraph: “if a waiver is granted by the Bureau.”
Regulatory Flexibility Addendum

Pursuantto T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rulemaking process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

1. The type or types of small business and an identification and estimate of the number of smallbusinesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule: The
amended rules will affect small employers that fall under the Tennessee Workers’ Compensation Laws, which
wouldbe employers with at least five employees, or for those in the construction industry at least one
employee. There should be no additional costs associated with these rule changes.

2. The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.
There is no additional record keeping requirement or administrative cost associated with these rule changes.

3. A statement of the probable effect on impacted small businesses and consumers: These rules should
not have any impact on consumers or small businesses.

4. A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means might be
less burdensome to small business: There are no less burdensome methods to achieve the purposes and
objectives of these rules.

5. Comparison of the proposed rule with any federal or state counterparts: None.

6. Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule: Exempting small businesses could frustrate the small business
owners’ access to the services provided by the Bureau of Workers’ Compensation and timely medical
treatment for injured workers, which would be counter-productive.

Impact on Local Governments

212



Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in asimple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These proposed rules will have little, if any, impact on localgovernments.
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Additional Information Required by Joint Governmeht Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations
effectuated by such rule;

These rules together with the Medical Fee Schedule and Rules for Medical Payments establish a
comprehensive medical fee schedule, procedures for review of bills and enforcement procedures.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation
mandating promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. § 50-6-204 provides that the Bureau administrator is authorized to establish by rule a comprehensive
medical fee schedule and will review it annually and make revisions as necessary.

(C) Identification of persons, organizations, corporations or governmental entities most directly
affected by this rule, and whether those persons, organizations, corporations or governmental
entities urge adoption or rejection of this rule;

All parties to a workers’ compensation claim will be affected by the adoption or rejection of these rules.

(D) lIdentification of any opinions of the attorney general and reporter or any judicial ruling that directly
relates to the rule;

[ None

(E) An estimate of the probable increase or decrease in state and local government revenues and
expenditures, if any, resulting from the promulgation of this rule, and assumptions and reasoning
upon which theestimate is based. An agency shall not state that the fiscal impact is minimal if the

fiscal impact is more thantwo percent (2%) of the agency's annual budget or five hundred thousand
dollars ($500,000), whicheveris less;

The overall effect will have little fiscal impact upon state or local government.

(F) Identification of the appropriate agency representative or representatives, possessing substantial
knowledge and understanding of the rule;

| Troy Haley, Legislative Liaison and Director of Administrative Legal Services

(G) Identification of the appropriate agency representative or representatives who will explain the
rule at a scheduled meeting of the committees;

Troy Haley, Legislative Liaison and Director of Administrative Legal Services

(H) Office address, telephone number, and emaif address of the agency representative or
representatives who will explain the rule at a scheduled meeting of the committees; and

Tennessee Bureau of Workers’ Compensation
220 French Landing Drive Floor 1-B
Nashville, TN 37243

(615) 532-0179 troy.haley@tn.gov

() Any additional information relevant to the rule proposed for continuation that the committee
requests.
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[ None
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IN-PATIENT HOSPITAL FEE SCHEDULE CHAPTER 0800-02-19

0800-02-19-.01
0800-02-19-.02
0800-02-19-.03

RULES
TENNESSEE DEPARTMENT OF LABOR AND WORKFORCE
DEVELOPMENT DIVISION OF WORKERS’ COMPENSATION

CHAPTER 0800-02-19
IN-PATIENT HOSPITAL FEE

SCHEDULE TABLE OF CONTENTS

General Rules 0800-02-19-.04 Pre-admission Utilization Review
Definitions 0800-02-19-.05 Other Services

Special Ground Rules — Inpatient Hospital 0800-02-19-.06 Penalties for Violations of Fee Schedules
Services

0800-02-19-.01 GENERAL RULES.

(1)

These In-patient Hospital Fee Schedule Rules-shall-become-effective-May-1,-2006-and

are applicable to all in-patient services as defined herein. These include medical,
surgical, rehabilitation, and/or psychiatric services rendered in a hospital to injured or
il workers claiming medical benefits pursuant to the Tennessee Workers' Compensation
Act. Maximum fees for outpatient hospital services are not addressed in these In-
patient Hospital Fee Schedule Rules, but are addressed in Rule 0800-02-18-.07 of the
Medical Fee Schedule Rules, Chapter 0800-02-18-.01 et seq. These In-patient Hospital
Fee Schedule Rules are established pursuant to Tenn. Code Ann. § 50-6-204-(Rep}k
2005;5. They must be used in conjunction with the-Medical-Cost-Containment-Program
Rules_for Medical Payments, Chapter 0800-02-17-.01 et seq., and the Medical Fee
Schedule Rules, Chapter 0800-02-18-.01 et seq., as the definitions and provisions set forth
in those rules are incorporated as if set forth fully herein._Providers rendering medically
appropriate care outside of the state of Tennessee to an injured employee pursuant to the
Tennessee Workers' Compensation Act may be paid in accordance with the medical fee
schedule, law, and rules governing in the jurisdiction where such medically appropriate care
is provided, if a waiver is granted by the Bureau.

General Information

(a) Reimbursements shall be determined for services rendered in accordance with
these Fee Schedule Rules and shall be considered to be inclusive unless otherwise
expressly noted in these Rules.

(b) The most recenteurrent Medicare procedures and guidelines are hereby adopted
and incorporated as part of these Rules as if fully set out herein and shall be
effective upon adoption and implementation by the CMS. All such Medicare
procedures and guidelines are applicable unless these Rules set forth a different
procedure or guideline. Whenever there is no specific maximum fee or
methodology for reimbursement set forth in these Rules for a service, diagnostic
procedure, equipment, etc., then the maximum amount of reimbursement shall
be 100% of the most recent-current-and and effective Medicare allowable amount
and the most current recent effective Medicare guidelines and procedures shall
be followed in arriving at the correct amount. Whenever there is no applicable
Medicare code, the service, equipment, diagnostic procedure, etc. shall be
reimbursed up to a maximum of the usual and customary amount, as defined in
Rule 0800-02-17-.03(80}-of the-Medical- Cost-Containment-Rules: All Medicare rules
shall be applied that are effective on the date of service or the date of discharge in
accordance with Medicare guidelines.

() Reimbursement for a compensable workers' compensation claim shall be the lesser
of the hospital’s usual and customary charges or the maximum amount allowed
under this In-patient Hospital Fee Schedule.
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IN-PATIENT HOSPITAL FEE SCHEDULE CHAPTER 0800-02-19

(d) In-patient hospitals shall be grouped into the following separate peer groupings:
1. Peer Group 1 Hospitals

2. Peer Group 2 Rehabilitation Hospitals

3. Peer Group 3 Psychiatric Hospitals
4, Peer Group 4 Designated Level 1 Trauma Centers.

(e) For each inpatient claim submitted, the provider shall assign a Medicare Diagnosis
Related Group (“MS-DRG”) code which appropriately reflects the patient's primary
cause of hospitalization.

f Prospectivere-admission utilization review is required for non-emergent, non-urgent
inpatient services, and-eEmergency and _or urgent admissions require
utilization review to begin within one (1) business day of the admission.

Authority: T.C.A. §§ 50-6-125, 50-6-128, 50-6-204 and 50-6-205 (Repl. 2005). Administrative History:
Public necessity rule filed June 5, 2005, effective through November 27, 2005. Public necessity rule filed
November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 20086; effective April
19, 2006.

0800-02-19-.02 DEFINITIONS.

(1) “Administrator” means the chief administrative officer of the BureauDivision of Workers'

Compensation of the Tennessee Department-of Labor-and Woerkforce Development or the
Administrator's designee.

(2) “Allowed Charges” or “Allowable Charges” shall mean charges reviewed-and-approved-under
an-appropriate-auditand-utilizationreview by the-carrier as prescribed in the BureauBDivision’s
Rules, or as determined by the Administrator or the Administrator's designee after
consultation with the BureauBivision’'s Medical Director.

‘Commissioner’ —means—the Commissioner—of -the Tennessee-Department-of -Labor-and
Workforce Development.

(3) “BureauDivision” means the Tennessee BureauDivision of Workers' Compensation —of

the Tennessee-Depariment-of -Laborand Workforce Development

(4) “MS-DRG” — Medicare classifications of diagnosis in which patients demonstrate similar
resource consumption and length of stay patterns.
{43(5) "Hospital” is the same as the definition for as-defined-by Medicare.

(6) _ “In-patient Services” - services rendered to a person who is formally admitted to a hospital and
whose length of stay exceeds-23-heurs as defined by Medicare:

(a) Is expected to include at least two midnights, or;

(b)  The medical record supports the admitting physician's determination that the
patient requires inpatient care de_spite the lack of a two midnight length of stay, or;

{c)  The procedure/treatment is included on the “in-patient only” list.
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IN-PATIENT HOSPITAL FEE SCHEDULE CHAPTER 0800-02-19

; -

| £8)(7) Institutional Services - all non-physician services rendered within the institution by an agent of
the institution.

| (6)(8) Length of Stay (‘LOS”) - number of days of admission where patient appears on midnight
census. Last day of stay shall count as an admission day if it is medically necessary for the
patient to remain in the hospital beyond 12:00 noon as defined by Medicare.

surgical_or in a_psychiatric. or rehabilitation hospital ve-in-nature- or in a specially designated
psychiatric or rehabilitation unit within an acute care hospital.

1 (9) __ Medical Admission - any hospital admission where the primary services rendered are not

‘ A(10) _Stop-Loss Payment (*SLP”) - an independent method of payment for an unusually costly
' or lengthy stay.

’ {8)(11) Stop-Loss Reimbursement Factor (“SLRF”) - a factor established by the Division to be
used as a multiplier to establish a reimbursement amount when total -hospital charges have
exceeded specific stop-loss thresholds.

| {9)(12) Stop-Loss Threshold (*SLT”) - threshold of total charges established by the Division,
beyond which reimbursement is calculated by multiplying the applicable Stop-Loss
Reimbursement Factor times the total charges identifying that particular threshold.

the—patient-has—a-surgical-procedure-or1Cb-9-code-or-the patient has an assigned surgical
MS-DRG as defined by the MedicareCMS.

1 40)(13) Surgical Admission - any hospital admission where the;e%—a%pe#a&ng—peemehapge

I +143(14) Transfers Between Facilities - to move or remove a patient from one facility to another for
a purpose related to obtaining or continuing medical care. This may or may not involve a
change in the admittance status of the patient, i.e. patient transported from one facility to
another to obtain specific care, diagnostic testing, or other medical services not available
in facility in which patient has been admitted. This lincludes costs related to transportation
of patient to obtain medical care.

(15) “Trauma Admission” - means any-hespital-admission—in—which—the patient has—a

diagnosis code of 80010 859.98-

(a) _Anylevel 1 tfrauma center hospital admission in which the patient has an ICD-9
diagnosis code of 800 to 959.99 or ICD-10 code that is (or includes) S00.00XA through
S99.89XX, T07, T14 to T32, T79 and the claim includes an ICU revenue code of 020x or
a CCU revenue code of 021x_or

(b) _ Any level 1 trauma center hospital admission for any diagnosis with a trauma response
revenue code of 068x and/or type of admission code, “5.7

Note: this includes all hospital days that gualify as an inpatient day as defined under
inpatient services.

G215)

| #433(16) "Usual and customary charge” means eighty percent (80%) of a specific provider's
average charges to all payers for the same procedure.

] 4y —(17)*Utilization Review”_for workers' compensation claims means evaluation of the necessity,
appropriateness, efficiency and quality of medical care services provided to an injured or
disabled employee based on medically accepted standards and an objective evaluation of
the medical care services provided; provided, that “utilization review” does not include the

) establishment of approved payment levels or a review of medical charges or fees-

| (18) Workers’ Compensation Standard Per Diem Amount (“SPDA”) - A standardized per diem
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IN-PATIENT HOSPITAL FEE SCHEDULE CHAPTER 0800-02-19

amount established for the reimbursement of hospitals for services rendered.

Authority: T.CA. §§ 50-6-102, 50-6-125, 50-6-128, 50-6-204, 50-6-205 (Repl. 2005), 50-6-233, and
Public Chapters 282 & 289 (2013). Administrative History: Public necessity rule filed June 5, 2005;
effective through November 27, 2005. Public necessity rule filed November 16, 2005; effective through
April 30, 2006. Original rule filed February 3, 2006; effective April 19, 2006. Amendment filed June 12,
20009; effective August 26, 2009. Amendment filed December 26, 2013; effective March 26, 2014.

0800-02-19-.03 SPECIAL GROUND RULES ~ INPATIENT HOSPITAL SERVICES.

(1)  This section defines the reimbursement procedures and calculations for inpatient health care
services by all hospitals. Hospital reimbursement is divided into fourbwe (42) groups based on
type of admission
(a) Peer Groups:

1. Peer Group 1-surgical or non-surgical (medical),_

2. Peer Group 2-rehabilitation;

3. Peer Group 3-psychiatric

4. Peer Group 4-trauma, level 1 and:

(b) Length of stay (less than eight (8) daysfover seven (7) days)—Rehabilitation-and

(2) General Information, Payments

For each inpatient claim submitted, the provider shall assign a Diagnosis Related Group
(MS-DRG) code which appropriately reflects the patient’'s primary cause for
hospitalization

to determine average length of stay and for tracking purposes. Hospitals within each
peer group are subiect to a be paid the maximum amount per inpatient day; unless a
contracted rate is less. An additional payment will be due if the total bill for the
hospitalization exceeds the stop loss threshold as defined below.

(a) The maximum per diem rates to be used in calculating the reimbursement rate is as
follows:

1. Peer Group 1 $4,8602,235.00 (surgical admission) daily for the first seven (7)
days;
1:6861935.00 per-day-thereafter (surgical
admission) per day for the 8" day and thereafter;
NOTE: these rates include Intensive Care
(ICU) & Critical Care (CCU) if not a tfrauma
admission as described above.

$4.5001840.00 (medical admission) daily- for first seven
(7) days;
4:2501590.00 per day thereafter (medical
admission.)_NOTE: These rates include intensive
Care (ICU) & Critical Care (CCU)

2. Peer Group 2 $4-0001090.00 fFor the first_
(Rehabilitation) seven (7) days and 806890.00 per
day thereafter

3. Peer Group 3 $700790.00 per day ——Psychiatric—Hospitals (applicable to

(Psychiatric} chemical
dependency as-well.)
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IN-PATIENT HOSPITAL FEE SCHEDULE CHAPTER 0800-02-19

(Trauma level 1)

(c)

(d)

4, Peer Group 4 $3740 daily—see{c) below

All trauma care at any licensed Level 1 Trauma Center only shall be reimbursed

at a maximum rate of $3;000%$4,500.00 per day for each day of the patient's

admission as defined in 0800-02-18- .02 (16).
3:7408-00-per-day-foreach-day-of patient stay-

Surgical implants shall be reimbursed separately and in addition to the per diem
hospital charges.

Reimbursement for trauma inpatient hospital services shall be limited to the
lesser of the maximum allowable as calculated by the appropriate per diem rate, or the
hospital’s billed charges minus any non-covered charges.

Non-covered charges are: convenience items, charges for services not related to the
work injury/iliness services-.that-were-not-cerified-by-the payer—or-their-representative
as-rmedically hecessary:

Additional reimbursement may be made in addition to the per diem for implantables
(i.e. rods, pins, plates and joint replacements, etc.). Maximum—R eimbursement for
implantables for-which-charges-are-$100.00-or-less-per-item-shall-be limited-to-eighty
percent-{80%)-of-billed charges—Maximum—reimbursement-for-implantables—for-which
charges-are-ever-$100.00-is limited to a maximum of the hospital's cost plus fifteen
percent (15%) - capped at one thousand dollars -of-the-inveice—ameunt—up-to-a
mammum—eﬁave%% ($1,000.00) — of the invoice amount. This is applicable per

item, and is not cumulative. Implantables shall be billed using the appropriate HCPCS
codes, when available. Billing for implantables whish-have-an-invoice-amount-over
$166-08 shall be accompanied by an invoice if requested by the payer.

The following items are not included in the per diem reimbursement to the facility and
may be reimbursed separately. All of these items must be listed with the applicable
CPT®/HCPCS.

1. Durable Medical Equipment

2. Orthotics and Prosthetics

3. Implantables

4, Ambulance Services

5. Take home medications and supplies

86— Radiglogy Services

. Pathology Services
The items listed in subsection (e) {&3{4) shall be reimbursed according to the-Medical
Cost—Containment-Program Rules_for Medical Payments (Chapter 0800-02-17) and
Medical Fee Schedule Rules (Chapter 0800-02-18) payment limits. Refer to the
maximum rates set forth in Rule 0800-02-18¢4} for practitioner fees. ltems not listed

in the Rules shall be reimbursed at the usual and customary rate as defined in
Rule 0800-02-17{88}, unless otherwise indicated herein.

Per diem rates are all inclusive (with the exception of those items listed in subsection

(&) 4} above).
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(3)

(h} __The In-patient Hospital Fee Schedule allows for independent reimbursement on a case-
by-case basis if the particular care exceeds the Stop-Loss Threshold.

(i) Payments for implantables shall be made only to the facility and not to a supplier or

distributor.

Reimbursement Calculations

@)

(b)

@)

(b)

Explanation

1. Each admission is assigned an appropriate MS-DRG.

2. The applicable Standard Per Diem Amount (“SPDA”) is multiplied by the Iength of
stay (“LOS”) for that admission_plus items paid under ( e ) above:
Formula: LOS X SPDA + (ether items listed under in ( €) above) = WCRA

3. The Workers’ Compensation Reimbursement Amount (“WCRA”) is the total

amount of reimbursement to be made for that particular admission and may
include a stop loss payment (*SLP") as calculated below.

Example:-DRG-222: Knee Procedures WO CC

Hospital Peer Group:-1-Surgical admission:

Maximum-rate-per-day-$1.800- twstseveﬂ%l}days@ﬂféegpeﬁtda%eae#daw;epeaﬁep
Numberbilled-days:-9

Billed-charges-$15.800

Stop-Loss Method

Stop-loss is an independent reimbursement factor established to ensure fair and
reasonable compensation to the hospital for unusually costly services rendered during
treatment to an injured worker. This stop-loss threshold is established to ensure
compensation for unusually extensive services required during an admission.

Explanation

1.

To be eligible for stop loss payment, the total Allowed Charges for a hospital
admission must exceed the hospital maximum payment, as determined by the
hospital maximum payment rate per day, by at least $45.00020,750 for Non-
Trauma Adrmssrons and $30 0045450 for Trauma Admlssmns Amounts-for

Gha#gesfepst@&@ss%euia%@ns—mts does not include amounts for items set
forth in rule 0800-02-19-.03, such as implantables, DME, etc., which shall not
be included in determining the total Allowed Charges for stop-loss
calculations.

Once the allowed charges reach the stop-loss threshold, reimbursement for all additional
charges shall be made based on a stop-loss payment factor of 80%.

The additional charges are multiplied by the Stop-Loss Reimbursement Factor (SLRF) and
added to the maximum allowable payment.
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(¢) Formula; (LOS) x (SPDA) + (Items listed under (2)(e) in this section) + (Additional Charges

x_SLRF) = WCRA Formula-{Additional-Chargesx-SERE}+Maximum-Aliowable-
Payment = \WCRA

{dy—Example:-DRG-222: Knee Procedures \WIO-CC-

. ; : Surai _

Total Billed f‘bgrnnc $129 000.00

oG o

/::ffor subtractina-amountsfor lmn!an’rc radiolo
SHHOH 1g-armedn FAGHoIo

T

Masdamurm-fee-schedule-amountrrmros ~=-$15,600-00-19.515.00+ 18.440.00 31.788.00 +

FProper reimbursement - would-be the lesser of billed charges, -maximum-fee schedule—
amount-orother contracted ornegotiated rate

(5) Billing for In-patient Admissions

(a) Al bills for in-patient institutional services should be submitted on the standard
billingbB-82 form or any revision to that form approved for use by the MedicareCMS,

Authority: T.C.A. §§ 50-6-125, 50-6-128, 50-6-204 and 50-6-205 (Repl. 2005). Administrative History:
Public necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendment filed June 12, 2009; effective August 26, 2009. Amendments filed March 12, 2012;
fo have been effective June 10, 2012. The Government Operations Committee filed a stay on May 7,
2012, new effective date August 9, 2012.

0800-02-19-.04 PRE-ADMISSION UTILIZATION REVIEW.
Utilization review shall be performed when-mandated-by-and in accordance with Chapter 0800-02-06.

Authority: T.CA. §§ -50-6-124, -50-6-125, -50-6-128, -50-6-204 and -50-6-205 (Repl. 2005).
Administrative History: Public necessity rule filed June 5, 2005, effective through November 27, 2005.

Public necessity rule filed November 16, 2005; effective through April 30, 2006. Original rule filed
February 3, 2006; effective April 19, 2006. Amendment filed June 12, 2009; effective August 26, 2009.
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0800-02-19-.05 OTHER SERVICES.

(1)

)

Pharmacy Services

(a) Pharmaceutical services rendered as part of in-patient care are considered inclusive
within the In-patient Fee Schedule and shall not be reimbursed separately.

(b)  All retail pharmaceutical services rendered shall be reimbursed in accordance with the
Pharmacy Schedule Guidelines, Rule 0800-02-18-.12.

Professional Services

(a) All non-institutional professional and technical services will be reimbursed in
accordance with the Bureaubivision's Medical-Cost-Containment-Pregram Rules for
Medical Payments and Medical Fee Schedule Rules which must be used in
conjunction with these Rules.

Authority: T.CA. §§ -50-6-118, -50-6-125, -50-6-128, -50-6-204 and -50-6-205 (Repl. 2005).
Administrative History: Public necessity rule filed June 5, 2005, effective through November 27, 2005.
Public necessity rule filed November 16, 2005; effective through April 30, 2006. Original rule filed
February 3, 2006; effective April 19, 2006. Amendment filed June 12, 2009; effective August 26, 2009.

0800-02-19-.06 PENALTIES FOR VIOLATIONS OF FEE SCHEDULES.

h

Except when a waiver is granted by the Bureau, providers shall not accept and employers-or
carriers shall not pay any amount for health care services provided for the treatment of a
covered injury or illness or for any other services encompassed within the-Medical-Cost
Containment-Program Rules_for Medical Payments, Medical Fee Schedule Rules or the In-
patient Hospital Fee Schedule Rules, when that amount exceeds the maximum allowable
payment established by these Rules. Any provider accepting and any employer er-carrier
paying an amount in excess of the Division’'s Medical-Cost-Gontainment-—Program Rules;
Medical Fee-Schedule-Rules—or-the-In-patient-Hospital FeeSchedule Rules_shall be in
violation of these Rules and may, at the Administrator's discretion, be subject to civil
penalties of one thousand ($1000) dollars up-to-tep-thousand-dollars($10,000.00) per
violation for each violation, which may be assessed severally against the provider
accepting such fee and the-carrier—er employer paying the excessive fee, whenever a
pattern or practice of such activity is found. At the discretion of the Administrator, the
Administrator's Designee, or an agency member appointed by the Administrator, such
provider may also be reported to the appropriate certifying board, and may be subject to
exclusion from participating in providing care under the Act. Other violations of the Rules for
Medical Payments, Medical Fee Schedule Rules, or the In-patient Hospital Fee Schedule
Rules may subject the alleged violator(s) to a civil penalty of not less than one hundred
dollars ($100.00) nor more than one thousand dollars ($1,000.00) per violation, at the
discretion of the Administrator, the Administrator's Designee, or an agency member

appointed by the Administrator. Any-providerreimbursed-orcarfierpaying-an-amount-which-is
in-excess-of-these-Rules-shall-have-a-peried-ef-pinely-(80}-calendar-days from-the -time-of

participating—in—providing-care--under—the-Act—Any-Other-violations-of the Medical-Cost
Containment-Program-Rules-Medical-Fee-Sehedule-Rules,—or the-In-patient Hospital Fee

Sehedmem%ﬁe—smsh%subjeee the- auegedr vw%ate%(s}»iee a- emkpeﬂa%e%essﬁwe
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(2) Any provider reimbursed or carrier paying an amount which is in excess of these Rules shall
have a period of one hundred eighty (180)ninety{(80})-calendar days from the time of
receipt/payment of such excessive payment in which to refund/recover the overpayment
amount. Overpayments refunded/recovered within this time period shall not constitute a
violation under these Rules. '

(3) A provider, employer or carrier found to be in violation of these Rules, whether a civil penalty
is assessed or not, may request a contested case hearing by requesting such hearing in
writing within fifteen (15) calendar days of issuance of a Notice of Violation and, if applicable,
the notice of assessment of civil penaities. All rights, duties, obligations, and procedures
applicable under the Uniform Administrative Procedures Act, Tenn. Code Ann. § 4-5-101 et
seq., are applicable under these Rules, including, but not limited to, the right to judicial review
of any final departmental decision.

(4) The request for a hearing shall be made to the Bivision Bureau in writing by an employer,
carrier or provider which has been notified of its violation of these Rules, and if applicable,
assessed a civil penalty.

(5)  Any request for a hearing shall be filed with the Division Bureau within fifteen (15) calendar
days of the date of issuance of the Notice of Violation and, if applicable, of civil penalty.
Failure to file a request for a hearing within fifteen (15) calendar days of the date of issuance
of a Notice of Violation shall result in the decision of the Administrator, Administrator's
Designee, or an agency member appointed by the Administrator becoming a final order
and not subject to further review.

(8) The Cemmissioner—Commissiopers—Designee.—or-an-—agency—-member—appointed-by-the
Commissioner- Administrator or the Administrator's Designee shall have the authority to hear
the matter as a contested case and determine if any civil penalty assessed should have
been assessed. All procedural aspects set forth in the Division’s Bureau's Penalty Program
Rules, Chapter 0800-02-13, shall apply and be followed in any such contested case hearing.

(7)  Upon receipt of a timely filed request for a hearing, the Coemmissioner Administrator shall
issue a Notice of Hearing to all interested parties.

Authority: T.C.A. §§ 50-6-102, 50-6-125, 50-6-128, 50-6-204, 50-6-205, 50-6-233 (Repl. 2005), and
Public Chapters 282 & 289 (2013). Administrative History: Public necessity rule filed June 5, 2005;
effective through November 27, 2005. Public necessity rule filed November 16, 2005; effective through
April 30, 2006. Original rule filed February 3, 2006; effective April 19, 2006. Amendment filed June 12,
2009; effective August 26, 2009. Amendment filed December 26, 2013, effective March 26, 2014.
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if a roll-call vote was necessary, the vote by the Agency on these rules was asfoilows:

Board Member Aye No

Abstain Absent Signature

(if required)

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted

by the Tennessee Bureau of Workers’ Compensation on ?799’ 17 and is in compliance with the
provisions of T.C.A. § 4-5-222. 4

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on April 13, 2017.

Rulemaking Hearing Conducted on_June 8, 2017.

Date: W Zz 247
g 7 »
Signature: % W .
Necemm"

3’9.«""-”( ’/,’ Name of Officer: Abbie Hudgens U
STATE A % Title of Officer: Administrator, Bureau of Workers’ Compensation
m g |
5 Subscribed and sworn to before me on:
PUBLIC 5’
4 %.....«o ’“ Notary Public Signature:
"ﬂn"u\\‘

My commission expires on:

All propgsed.tules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee “nd are approved as to legahty pursuant to the provisions of the Administrative Procedures Act,

Arbor H Sl

Herbert H. Slatery I
Attorney General and Reporter

. /8/k2/20/7
;‘ ‘:‘.:'f. fo Date
S ]
Department of State Use Only
Filed with the Department of State on: W é;Z”{ [W
Effective on: 7 M/C// \%

by

‘ . Tre Hargett
- Secretary of State
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G.O.C. STAFF RULE ABSTRACT

DEPARTMENT: Labor and Workforce Development

DIVISION: Bureau of Workers' Compensation

SUBJECT: | Medical Fee Schedule

STATUTORY AUTHORITY: Tennessee Code Annotated, Section 50-6-204
EFFECTIVE DATES: February 25, 2018 through June 30, 2018

FISCAL IMPACT: Minimal

STAFF RULE ABSTRACT: These rules together with the Inpatient Hospital Fee

Schedule and Rules for Medical Payments establish a
comprehensive medical fee schedule, procedures for
review of bills and enforcement procedures.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompanythe
filing pursuant to T.C.A § 4-5-222. Agencies shall include only their responses to public hearing comments, which
can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no comments
are received at the public hearing, the agency need only draft a memorandum stating such and include it with the
Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not acceptable.

PUBLIC COMMENTS AND RESPONSES

Comment (Concentra): In 0800-02-18-.02, it is suggested that the Bureau update to the most current Medicare
conversion factor and begin to apply the Medicare Economic index (MEI) adjustment each year to the conversion
factor rate.

Response: The Bureau disagrees with this comment. This would increase cost to the workers’ compensation
system. The Bureau analyzes reimbursement rates and does not feel that the present conversion factor difference
with Medicare affects access or delivery of services to injured workers.

Comment (Concentra): In 0800-02-18-.01(3) the new rules add the Medicare multiple procedure discount rule.
Since regulations are already present that limit the utilization review of physical therapy procedures codes, the
application of the Medicare multiple discount rule is essentially applying redundant utilization and payment
limitation rules.

Response: The Bureau agrees in part, and the rufe has been amended to add the following language at the end of
0800-02-18-.09(3): “with no additional reductions such as those to the relative value units (RvU’s).”

Comment (TASCA): In 0800-02-18-.07(1)(b), it is suggested that the Bureau use the Medicare-issued OPPS
payment rate file as the basis for establishing freestanding ASC payment rates annually and that C-APC payment
methodology bundling conversions are not applicable in conjunction with this rate table as established by
Medicare.

Response: The Bureau disagrees. The suggested changes are a significant departure from the current rule, would
require cost and impact analysis and may be considered by the administrator when reviewing the medlcal fee
schedules on an annual basis, pursuant to TCA § 50-6-204(i)(3).

Comment (Abercrombie Radiology): In 0800-02-18-.02(4), it is suggested that the Bureau change the TN specific
conversion percentage for radiology services from 200% of Medicare RVUs to 200% of the Medicare OPPS rate
for technical component services.

Response: The Bureau disagrees with the comment. The comment does not account for who is responsible for the
cost of the machines, rent, etc. Other physicians receive differing payments depending on location from Medicare
(office-based surgery, etc.). The suggested change would create an inequity peculiar to radiology.

Comment (NCDPD): In 0800-02-17.03(75), 0800-02-17-.10(4), and 0800-02-18-.02(1)(a) it is recommended that
the NCPDP Workers' Compensatnon/Property & Casualty Universal Claim Form (WC/PC UCF) be adopted as a
standard form.

Response: The Bureau agrees and has made the following change in 0800-02-17-.03 (75) and 17-.10 (4), 18-.02
(a): “and the NCPDP WC/PC UCF for pharmacies.”

Comment (eHealthe Systems): There is concern about added burdens for Medicare and HIPAA EOB forms.
Response: The Bureau disagrees with the comment. There is no change in the language from the prior rules.

Comment (eHealthe Systems): In 0800-02-18-.12 (1) (e) (3) (IV) the word “other” should be added before “provider
of service.”
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Response: The Bureau agrees in part. Adding “other” may be confusing. The Bureau has edited the rule to provide
that only the language "hospital or pharmacy” remain.

Comment (BWC): in 0800-02-18-.12, the word “should” needs to be replaced with “shall.”

Response: The Bureau has made this change.

Comment/Response (BWC): The Bureau recommends and has made the following clarifying changes:
0800-02-18-.01 (1) add to the end, "upon waiver granted by the Bureau.”

0800-02-18-.01 (3) add to the end, “except where exceptions are specified in these rules.”
0800-02-18-.03 (3) add to the end, “except when a waiver has been granted by the Bureau.”
0800-02-18-.06 first line remove period before thé CPT code. Remove “I” at the end of the line.

0800-02-18-.09 (3) line 3-4, add the phrase “with no additional reductions such as those to the relative value units
(RVUs)".

Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rulemaking process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

1. The type or types of small business and an identification and estimate of the number of smallbusinesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule: The
amended rules will affect small employers that fall under the Tennessee Workers’ Compensation Laws, which
would be employers with at least five employees, or for those in the construction industry at least one
employee. There should be no additional costs associated with these rule changes.

2. The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.
There is no additional record keeping requirement or administrative cost associated with these rule changes.

3. A statement of the probable effect on impacted small businesses and consumers: These rules should
not have any impact on consumers or small businesses.

4. A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means might be
less burdensome to small business: There are no less burdensome methods to achieve the purposes and
objectives of these rules.

5. Comparison of the proposed rule with any federal or state counterparts: None.

6. Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule: Exempting small businesses could frustrate the small business
owners’ access to the services provided by the Bureau of Workers’ Compensation and timely medical
treatment for injured workers, which would be counter-productive.

Impact on Local Governments
Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in asimple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether

the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(hitp://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)
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These proposed rules will have little, if any, impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations
effectuated by such rule;

These rules together with the Inpatient Hospital Fee Schedule and Rules for Medical Payments establish a
comprehensive medical fee schedule, procedures for review of bills and enforcement procedures.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation
mandating promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. § 50-6-204 provides that the Bureau administrator is authorized to establish by rule a comprehensive
medical fee schedule and will review it annually and make revisions as necessary.

(C) Identification of persons, organizations, corporations or governmental entities most directly
affected by this rule, and whether those persons, organizations, corporations or governmental
entities urge adoption or rejection of this rule;

All parties to a workers’ compensation claim will be affected by the adoption or rejection of these rules.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly
relates to the rule;

| None

(E) An estimate of the probable increase or decrease in state and local government revenues and
expenditures, if any, resulting from the promuigation of this rule, and assumptions and reasoning
upon which theestimate is based. An agency shall not state that the fiscal impact is minimal if the
fiscal impact is more thantwo percent (2%) of the agency's annual budget or five hundred thousand
dollars ($500,000), whichever is less;

The overall effect will have little fiscal impact upon state or local government.

(F) Identification of the appropriate agency representative or representatives, possessing substantial
knowledge and understanding of the rule;

| Troy Haley, Legislative Liaison and Director of Administrative Legal Services

(G) Identification of the appropriate agency representative or representatives who will explain the
rule at a scheduled meeting of the committees;

Troy Haley, Legislative Liaison and Director of Administrative Legal Services

(H) Office address, telephone number, and email address of the agency representative or
representatives who will explain the rule at a scheduled meeting of the committees; and

Tennessee Bureau of Workers’ Compensation
220 French Landing Drive, Floor 1-B
Nashville, TN 37243

(615) 532-0179 troy.haley@tn.gov
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(H) Any additional information relevant to the rule proposed for continuation that the committee
requests.

| None
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Chapter Number

Chapter Title

0800-02-18

Medical Fee Schedule

Rule Number

Rule Title

0800-02-18-.01

Medicare-Basis for System, Applicability, Effective Date, and Coding References

0800-02-18-.02

General Information and Instructions for Use

0800-02-18-.03

General Guidelines

0800-02-18-.04

Surgical Guidelines

0800-02-18-.05

Anesthesia Guidelines -

0800-02-18-.06

Injections Guidelines

0800-02-18-.07

Ambulatory Surgical Centers and Outpatient Hospital Care (Including Emergency
Room Facility Charges)

0800-02-18-.08

Chiropractic Services Guidelines

0800-02-18-.09

Outpatient Physical and Occupational Therapy Guidelines

0800-02-18-.10

Durable Medical Equipment and Implantables

0800-02-18-.11

Orthotics and Prosthetics Guidelines

0800-02-18-.12

Pharmacy Schedule Guidelines

0800-02-18-.13

Ambulance Services Guidelines

0800-02-18-.14

Clinical Psychological Service Guidelines

0800-02-18-.15

Penalties for Violations of Fee Schedule

Rule 0800-02-18 is hereby amended by deleting the prior rule and replacing it with the following:

0800-02-18-

(M

.01 Medicare-Basis for System, Applicability, Effective Date, and Coding References.

The Medical Fee Schedule of the Tennessee Bureau of Workers’ Compensation (Bureau) is
a Medicare-based system, but with muitiple medical specialty Tennessee Specific
conversion percentages. These Medical Fee Schedule Rules apply to all injured
employees claiming benefits under the Tennessee Workers’ Compensation Act. The
Medical Fee Schedule is based upon the Centers for Medicare and Medicaid Services
("CMS”) (formerly the Health Care Financing Administration) (*HCFA") Medicare
Resource Based Relative Value Scale (“RBRVS”) system, utilizing the CMS’ relative value
units (“RVUs”) which must be adjusted for the Tennessee Geographic Practice Index
("GPCI") and the Tennessee conversion percentages adopted by the Tennessee Bureau of
Workers’ Compensation in these Rules. These Medical Fee Schedule Rules must be used
in conjunction with the current American Medical Association’s {(AMA) CPT® Code Guide,
CMS Common Procedure Coding System (“HCPCS"), the current and effective Resource
Based Relative Value Scale (RBRVS), as developed by the AMA and CMS, the American
Society of Anesthesiologists (ASA) Relative Value Guide, the National Correct Coding
Initiative edits (NCCI) and current effective Medicare procedures and guidelines, unless
specifically exempted in these rules. Providers rendering medically appropriate care outside
of the state of Tennessee to an injured employee pursuant to the Tennessee Workers’
Compensation Act may be paid in accordance with the medical fee schedule, law, and rules

- governing in the jurisdiction where such medically appropriate care is provided, upon waiver

(2)

3)

granted by the Bureau.

These Medical Fee Schedule Rules must also be used in conjunction with Rules for Medical
Payments, Chapter 0800-02-17, and the In-patient Hospital Fee Schedule Rules, Chapter
0800-02-19. The definitions set out in those rules, as well as the other general provisions,
including but not limited to those regarding electronic billing and prompt payment of
provider's bills, are adopted by reference as if set forth fully herein.

These Medical Fee Schedule Rules apply to all services provided after the effective
date of these rules. The most recent versions of the American Medical Association’s
CPT® and the Medicare RBRVS shall automatically be applicable and are adopted by
these Rules by reference upon their effective dates. Fees shall be calculated using the
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Chapter Number

0800-02-18
Rule Number
0800-02-18-.01

0800-02-18-.02

0800-02-18-.03
0800-02-18-.04
0800-02-18-.05
0800-02-18-.06
0800-02-18-.07

Medical Fee Schedule

Medicare-Basis for System,

Effective Date and Coding References
General Information and Instructions
Use

General Guidelines

Surgery Guidelines

Anesthesia Guidelines

Injections Guidelines

Ambulatory Surgical Centers and
Outpatient Hospital Care (Including

Chapter Title

Medical Fee Schedule

Rule Title

0800-02-18-.08
0800-02-18-.09

0800-02-18-.10

0800-02-18-.11
0800-02-18-.12
0800-02-18-.13
0800-02-18-.14
0800-02-18-.15

Chiropractic Services Guidelines
Physical and Occupational Therapy

Guidelines

Durable Medical Equipment and

Guidelines

Orthotics and Prosthetics Guidelines
Pharmacy Schedule Guidelines
Ambulance Services Guidelines

Clinical Psychological Service

Penalties for Violations of Fee Schedule

Emergency Room Facility Charges)

(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http://state.tn.us/sos/rules/1360/1360.htm)

0800-02-18-.01 MEDICARE-BASIS FOR SYSTEM, APPLICABILITY, EFFECTIVE -DATE- AND
CODING REFERENCES.

(1)

(2)

The Medical Fee Schedule of the Tennessee Bureaubivision of Workers’ Compensation
(Bureau"TBBWG”) is a Medicare-based system, but with multiple medical specialty
Tennessee Specific conversion percentagesfactors. These Medical Fee Schedule Rules
apply to all injured employees claiming benefits under the Tennessee Workers’
Compensation Act. The Medical Fee Schedule is based upon the Centers for Medicare
and Medicaid Services (“CMS") (formerly the Health Care Financing Administrations)
(*HCFA”) Medicare Resource Based Relative Value Scale (“RBRVS") system, utilizing the
CMS' relative value units (“RVUs") which must be adjusted for the Tennessee

Geographic Practice Index (“GPCI") and the Tennessee specific . conversion
percentagesfacters adopted by the Tennessee Bureaubivision of Workers'

Compensation in these Rules. These Medical Fee Schedule Rules must be used in
conjunction with the current American Medical Association’'s (“AMAs’) CPT® Code
Guide, the-Health—CareFinancing—-Administration CMS Common Procedure Coding
System ("HCPCS"), the current and effective Rescurce Based Relative Value Scale
AMAs-Medicare ( RBRVS), as developed by the AMA and CMS -The-RPhysiciansGuide;
the American Society of Anesthesiologists (ASA”) Relative Value Guide, _the
National Correct Coding Initiative edits (NCCI) and current effective
Medicare procedures and guidelines, unless specifically exempted in these rules.-
Providers rendering medically appropriate care outside of the state of Tennessee to an
injured employee pursuant to the Tennessee Workers' Compensation Act may be paid in
accordance with the medical fee schedule, law, and rules governing in the jurisdiction
where such medically appropriate care is provided, upon waiver granted by the Bureau,

These Medical Fee Schedule Rules must also be used in conjunction with Rules
for Medical PaymentsMedical-Geost-Containment-Program-Rules, Chapter 0800-
02-17, and the In-patient Hospital Fee Schedule Rules, Chapter 0800-02-19. The
definitions set out in those rules, as well as the other general provisions, including but not
limited to those regarding electronic billing and prompt payment of provider's bills, are
adopted by reference as if set forth fully herein.

These Medical Fee Schedule Rules—are—effectiveMay—1,-2006-—and apply to all
services provided after the effective date of these rulesen—or—after—May—1-2008. The
most recenteurrent versions of the American Medical Association's CPT® and the
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Medicare RBRVS shall -automatically be applicable and are adopted by these Rules by
reference upon their effective dates. Fees shall be calculated using the edition of the
CPT® and RBRVS effective on the date of service, including rules concerning “families” of
procedures, add-on codes, status indicators, and multiple procedure discounts in all places

of service, except where exceptions are specified in these rules.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective

April

19, 2006. Amendment filed December 20, 2007 effective March 4, 2008.

0800-02-18-.02 GENERAL INFORMATION AND INSTRUCTIONS FOR USE.

(1) Format

(@)

These Rules address and consist of the following sections: General Guidelines,
General Medicine (including Evaluation and Management), General Surgery, Neuro-
and Orthopedic Surgery, Radiology, Pathology, Anesthesiology, Injections, Durable
Medical Equipment, Implants and Orthotics, Pharmacy, Physical and Occupational
Therapy, Ambulatory Surgical ~Centers and Outpatient Hospital Care, Chiropractic,
Ambulance Services and Clinical Psychological Services. Providers should consult and
use the section(s) containing the procedure(s) they perform, or the service(s) they
render, together with the appropriate sections of the i j
Program RrRules_for mMedical pPayments, and the In-patient Hospital Fee Schedule
Rules, if applicable, and the NCPDP WC/WP UCF for pharmacies.

(2) Reimbursement

(@)

(b)

Unless otherwise indicated herein, the most recentcurrent, effective Medicare
procedures and guidelines are hereby adopted and incorporated as part of these Rules
as if fully set out herein and effective upon adoption and implementation by the CMS.
Whenever there is no specific fee or methodology for reimbursement set forth in these
Rules for a service, diagnostic procedure, equipment, etc.,, then the maximum
amount of reimbursement shall be 100% of the-current-effective-CMS' Medicare
allowable amount_in effect on the date of service.- The-current—effestive Medicare
guidelines and procedures_in effect at the date of service, -shall be followed in arriving
at the correct amount. For purposes of these Rules, the base Medicare amount
may be adjusted-—upward-annually_at the discretion of the Administrator based upon
the-annual Medicare Economic Index adjustment. Whenever there is no applicable
Medicare code or method of reimbursement, the service, equipment, diagnostic
procedure, etc. shall be reimbursed at the usual and customary amount as defined
in the Medical-Cost-Containment-Program-Rules for Medical Paymentsat-0800-—2-17-
-03(80).

Reimbursement to all providers shall be the lesser of the following:

1. The provider's usual charge;

2. The fee calculated according to the Medical TBBWC Fee Schedule Rules
(includes 100% of Medicare if no other specific fee or methodology is set forth in
these Rules);

3. The MCO/PPO or any other contracted price;

4. Except when a waiver is granted by the Bureau, ith no event shall reimbursement
be in excess of theseTDWGC Fee Schedule Rules that are -in force on the date of
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3)

(4)

service unless otherwise provided in T.C.A 50-6-204 or in the BureauBivisier's
rules. Reimbursement in excess of the TBWEC Medical Fee Schedule Rules may
result in civil penalties, at the Administrator's discretion, of from $50.00 (fifty

dollars) ef-up to $510,000.00 (fiveene thousand dollars—)per violation fer-each
violation assessed severally against the provider accepting such fee and the
carrier or employer paying the excessive fee, should aa pattern or practice of such
activity be found. It is recognized that providers must bill all payers at the same
amount and simply billing an amount which exceeds the Fee Schedule Rules
does not constitute a violation. It is acceptance and retention of an amount in
excess of this Fee Schedule Rules for longer than one hundred eightyninety
(180)88y—calendar days that constitutes a violation by a provider. At the

Admmlstrators d|scret|on multlple vrolatronssue%mwdemaya#se@e%peﬁed—te
i utherity—and may be-subject
the provider to exclusmn from partICIpatmg further-in-providing-care-under in the
program of the Tennessee Workers' Compensation Act (“Act’).Any provider
reimbursed or carrier paying an amount which is in excess of the maximum
amount allowed under these Rules shall have a period of one hundred eighty
(180)¢90) calendar days from the time of receipt_or /payment of such excessive
payment in which to refund/recover the overpayment amount. If such -amount -is
refunded_or /recovered within this ninetyone hundred eighty (180)(96} calendar
day time period, the overpayment shall not be considered a violation of these
Rules by the provider or employer /carrier and shall not be the basis for a penalty
against the provider receiving or employerearrier paying the excessive payment.

5.  The “lesser of° comparison among (%) the providers usual charge, (2ii) the
maximum allowable amount pursuant to these Rules, or (3iii) any other
contracted amount. {4)(iv) These comparisons sheuidshall be determined
based on the entire bill or an amount due for a particular service, rather
than on a line-by-line basis.

Fee Schedule Calculations

The Medical Fee Schedule maximum reimbursement amount for professional services is
calculated for any specific CPT®™ code by multiplying the Medicare GMS relative value
units (*RVUs”) with the by MedicareGMS’ Tennessee specific Geographic Practice Cost Index
(“*GPCI")-to establish _the total Tennessee specific RVUs. That figure is then multipliedying by
the appropriate conversion factor fo establish the base payment amount. speecific-RVUs.-then
rultilying-theThis base payment amountadjusted-Tennesseetotal-RVVUs_is multiplied by the
appropriate Medical Fee Schedule Tennessee specific conversion percentage.factor.
Whether one uses the facility or non-facility RVUs is determined using the—surrent;
effective Medicare guidelines_on the date of service and is dependent upon the location at
which the service is provided. Certain specialty areas listed below do not have a specific
conversion factor and the maximum reimbursement amount allowed is the usual and
customary amount {defined in the Medical-Cost-Ceontainment-Rules for Medical Paymentsat
0800-2-47-13(80)), as indicated. For areas not listed, the maximum allowable amount is
100% of the Tennessee specific Medicare allowable amount calculated in accordance with
Medicare guidelines and methodology_effective on the date of service, except where a waiver
has been granted by the bureau.

Practitioner fees shall be based on the Medical Fee Schedule conversion factor of
33.9764, which shall be used in conjunction with the effectivemest-current Medicare RVUs
on the date of service, as adjusted above. The Administrator Divisien may designate
another baseline—Medical Fee Schedule conversion factor at any time._ —through—the
rilemaking—process: The Tennessee-—Sspecific eConversion pRercentagefactors listed
below should be applied to the appropriate service category in order to calculate the correct
appropriate-charge or biling amount (Anesthesia by units, see Rule 0800-02-18-.05)-:

Service Category by Medical Specialty TN Specific Conversion %
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®)

(6)

Anesthesiology.........coovevi i $75.00 perunit

Orthopaedics and Neurosurgery* ........................ 275%
General SUrgery.........cccccco v . 2200%
Radiology......cooccorniiinii -:200%
Pathology........cvevriiiie e, ....200%
Physical/Occupational Therapy.................... -130%
Chiropractic.............co o 130%

General Medicine
(including Eevaluation & Mmanagement).................. 160% All

Evaluation and Management (E/M) codes are paid at 160% (not specialty

dependent). This percentage is not applicable to PA and NP charges, who

shall be paid at the standard Medicare rates. See 0800-02-18-.04(2)(c) for
rates for surgery involving a PA or NP.
Emergency Care........cooooveiiiiiinn e s 200%

Home Health Services (episodic and not “LUPA” adjustment)... 100% of Medicare

DBentistry.......oooii 100%_using ADA dental codes.

Oral Surgery follows the surgery percentage when using CPT® codes.

* Board certified or Board eligible Orthopaedisise and Neurosurgeons may use the modifier
“ON" on the appropriate billing HCFA-1500 form when submitting surgical charges. If the
modifier or another indicator is not placed on the form, then the Tennessee Department of
Health's database may be consulted in order to determine the provider's specialty.

Forms

(&) The following forms (or their official replacements) should be used for provider billing:
The effective current version of the CMS 1500 and UB 92 04 or the electronic equivalents.

(b) Bills for reimbursement shall be sent directly to the employerparty responsible for
reimbursement. In most instances, this is the Insurance Carrier or the Self-Insured
Employer. Insurance Carriers andfor Employers shall furnish this billing
information to the Providers, and such information must be accurate and updated
within _thirty (30) calendar days of anysidy change to the billing address of the
responsible party, either mail, e-mail or electronic submission.-

Violations of Fee Schedule Rules and-Medical-CostGontainment Rules for Medical Payments

(a) The Administrator, Administrator's Designee, or an agency member appointed by
the Administrator, shall have the authority to issue civil penalties from $50.00 (fifty
dollars)up to $105,000.00 {enefive thousand doliars)per violation for violations
of the Medical Fee Schedule Rules, In-patient Hospital Fee Schedule Rules or the
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Rules for Medical Payments Medisal-Cost-Containment-Program-Rules—(“Rules”)
as prescribed in the Rules. Any party notified of an alleged violation_—whether—or-not

—hereunder—shall be entitled to a contested case
hearing before the Administrator, Administrator's Designee, or an agency member
appointed by the Administrator pursuant to the Uniform Administrative Procedures Act,
Tenn. Code Ann. § 4-5-101 et seq., if a written request is submitted to the
BureauBivision by the party within fifteen (15) calendar days of issuance of notice of
such violations and of any civil penalty. Failure to make a timely request will result in the
violation and penalty decision becoming a final order and not subject to further review.

| Authority: T.CA. §§-50-6-102, -50-6-204, -50-6-205, -50-6-226, -50-6-233 (Repl. 2005), -and -Public
Chapters 282 & 289 (2013). Administrative History: Public necessity rule filed June 5, 2005, effective
through November 27, 2005, Public necessity rule filed November 16, 2005; effective through April 30,
2006. Original rule filed February 3, 2006; effective April 19, 2006. Emergency rules filed April 27, 2006;

1 effective through October 9, 2006. Amendment -filed -January 8, 2007, effective March 24, 2007.
Amendments filed December 20, 2007; effective March 4, 2008. Amendments filed June 12, 2009;
effective August 26, 2009. Emergency rule filed September 2, 2011; effective through February 29, 2012.
Withdrawal of emergency rule 0800-02-18(4) filed November 8, 2011 by the Department of Labor and
Workforce Development; withdrawal effective November 8, 2011. Amendments filed March 12, 2012; to
have been effective June 10, 2012. The Government Operations Committee filed a stay on May 7, 2012;
new effective date August 9, 2012. Amendment filed December 26, 2013; effective March 26, 2014.

0800-02-18-.03 GENERAL GUIDELINES.

(1

l (2)

Guidelines define items that are necessary to appropriately interpret and report the
procedures and services contained in a particular section and provide explanations regarding
terms that apply only to a particular section.

The Guidelines found in the-most-current-effective editions of the AMA's CPT® Guide
and Medicare RBRVS in effect on the date of service: The Physicians’ Guide appliesy to the
following: General Medicine (includes Evaluation and Management), General Surgery,
Neuro-surgery, Orthopedic Surgery, Chiropractic, Physical and Occupational Therapy,
Home Health Care, Home Infusion, Ambulatory Surgical Centers and Outpatient Hospital
Services, Radiology, Clinical Psychological, and Pathology. ©DT-3 Codes of-current dental
terminology prescribed by the

American Dental Association, including the terminology updates and revisions issued in the
future by the American Dental Association shall be used for all Dentistry services.

| (3) __In addition to the Guidelines found in the AMAs CPT® and the Medicare RBRVS: The

Physicians’ Guide, the following Medical Fee Schedule Rule Guidelines also apply. Fora
Tennessee claiaim, wWhenever a conflict exists between these Medical Fee Schedule
Rules and any other state fee schedule, rule or regulation, these Rules shall govern, except
when a waiver has been granted by the Bureau.

{3)(4) For free standing or in-office laboratory, pathology and toxicology procedures including urine

drug screens (UDS), these services shall be reimbursed at the pathology percentage when
there is a G codes or applicable cross-walk CPT® code.—See-0800-02-18-02(4). For any
urine drug screens, the laboratory requisition must specify exactly which drugs are to be
tested and why. The billing code(s) submitted shall be those recognized by Medicare as
appropriate for the date of service. The frequency of urine drug screens should be in accord
with the most recent version of the Department of Health Tennessee Chronic Pain Guidelines,
Clinical Practice Guidelines for the Quipatient Management of Chronic Non-Malignant Pain.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. COriginal rule filed February 3, 2006, effective April

19, 2006.
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0800-02-18-.04 SURGERY GUIDELINES.

(1)  Multiple Procedures: Maximum reimbursement shall be based on 100% of the appropriate
Medical Fee Schedule amount for the major procedure plus each additional appropriately
coded secondary and/or multiple —multiple procedures according to MedicareGMS guidelines
(including endoscopy and other applicable “families) and CPT® CCI edits. plus-50%of-the

procedure-wit )

(2)  Services Rendered by More Than One Physician:

(a) Concurrent Care: One attending physician shall be in charge of the care of the injured
employee. However, if the nature of the injury requires the concurrent services of two
or more specialists for treatment, then each physician shall be entitled to the listed fee
for services rendered.

(b) __Surgical Assistant: A physician who assists at surgery may be reimbursed as a surgical
assistant. To identify surgical assistant services provided by physicians, Modifier 80 or
81 shall be added to the surgical procedure code which is billed. A physician serving as
a surgical assistant must submit a copy of the operative report to substantiate the
services rendered. Reimbursement is limited to the lesser of the surgical assistant's
usual charge or 20% of the maximum allowable Medical Fee Schedule amount.

{b)(c) PAppropriately licensed Physician Assistants and Advance Practice Nurses (Nurse
Practitioners) uly—licensed-physician-assistants may serve as surgical assistants as
deemed appropriate by the physician, and if so, that assistants’ reimbursement shall not
exceed 100% of the Pphysician Aassistant fee or Advance Practice Nurse feethat.
would be due under Medicare guidelines, without regard to fer—conversion factors or
percentages applicable to their supervising physician specicalty contained in thise-weorkers’
compensation Medical Fee Schedule.

(d) Two Surgeons:. For reporting see the most current CPT®. Each surgeon must submit
an operative report documenting the specific surgical procedure(s) provided. Each
surgeon must submit an individual bill for the services rendered. Reimbursement must
not be made to either surgeon until the employercarrier has received each surgeon’s
individual operative report and bill. Reimbursement to both surgeons shall be in
accord with Medicare guidelines. net—exceed—150% -of-the—maximum—aliowable
Fee—Schedule—amount—of —thefirst—sdrgeon—and—shall-be—allocated-between-the
surgeons-as-agreed-by-them-

{c)}(e) The need for a surgical assistant, assisting surgeon, co-surgeon, second surgeon or
team surgery will follow Medicare status indicators. The payment amount will depend
on the specialty as designated in 0800-02-18-.02(4) and 0800-02-18-.04(2).

(3) When a surgical fee is chargeable, no office visit charge shall be allowed for the day on which
this surgical fee is earned, except if surgery is performed on the same day as the physician's
first examination, in accord with Medicare guidelines. —All exceptions require use of the
appropriate modifiers.

(4) Certain of the listed procedures in the Medical Fee Schedule are commonly carried out as an
integral part of a total service and, as such, do not warrant a separate charge, commonly
known as a global fee. Lacerations ordinarily require no aftercare except removal of sutures.
The removal is considered a routine part of an office or hospital visit and shall not be billed
separately unless such sutures are removed by a provider different from the provider
administering the sutures.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
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November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendment filed March 12, 2012; to have been effective June 10, 2012. The Government
Operations Committee filed a stay on May 7, 2012; new effective date August 9, 2012.

0800-02-18-.05 ANESTHESIA GUIDELINES.

(1)

@)

General Information and Instructions.

@)

(b)

(©)

The current ASA Relative Value Guide, by the American Society of Anesthesiologists
will be used to determine reimbursement for anesthesia codes that do not appear in the
RBRVS. These values are to be used only when the anesthesia is personally
administered by an Anesthesiologist or Certified Registered Nurse Anesthetist
("CRNA") who remains in constant attendance during the procedure, for the sole
purpose of renderlng such anesthes:a serwce Jeerelemheﬂe%a%ve#aweéwdw

When anesthesia is administered by a CRNA not under the medical direction of an
anesthesiologist, maximum reimbursement shall be 20% of the maximum allowable fee
for anesthesiologists under these Medical Fee Schedule Rules. No additional payment
will be made to any physician supervising the CRNA.

Whenever anesthesia services are provided by an anesthesiologist or other physician
and a CRNA, reimbursement shall never exceed 100% of the maximum amount an
anesthesiologist or physician would have been allowed under these Medical Fee
Schedule Rules had the anesthesiologist or physician alone performed these services.

Anesthesia Values

(@)

(b)

(©)

Each anesthesia service contains two value components which make up the charge
and determine reimbursement: a Basic Value and a Time Value, - and physical status
modifiers and qualifying circumstance codes that may be appropriately added according
to Medicare guidelines.

Basic Value: This relates to the complexity of the service and includes the value of all
usual anesthesia services except the time actually spent in anesthesia care and any
modifiers. The Basic Value includes usual preoperative and postoperative visits, the
anesthesia care during the procedure, the administration of fluids and/or blood products
incidental to the anesthesia or surgery and interpretation of non-invasive monitoring
(ECG, temperature, blood pressure, oximetry, capnography, and mass spectrometry).
When multiple surgical procedures are performed during an operative session, the
Basic Value for anesthesia is the Basic Value for the procedure with the highest unit
value. The Basic Values in units for each anesthesia procedure code are listed in the
current ASA Relative Value Guide.

Time Value: Anesthesia time starts when the anesthesiologist or CRNA begins to
prepare the patient for induction of anesthesia and ends when the personal attendance
of the anesthesiologist or CRNA is no longer required and the patient can be safely
placed under customary, postoperative supervision. Anesthesia time must be reported
on the claim form as the total number of minutes of anesthesia. For example, one hour
and eleven minutes equals 71 minutes of anesthesia. The Time Value is converted into
units for reimbursement as follows:

—minutes-

1. Each 15 minutes er-apy-fraction-thereef equals one (1) time unit.-Fer-example;
¢ o ; . LA s ©

2. No additional time units are allowed for recovery room observation monitoring
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(4)

(6)

(")

after the patient can be safely placed under customary post-operative
supervision.

Total Anesthesia Value

(@)

The total anesthesia value (“TAV”) for an anesthesia service is the sum of the Basic
Value (units) plus the Time Value which has been converted into units, and physical
status modifiers and qualifying circumstance codes that may be appropriately added
according to Medicare guidelines. - The TAV is calculated for the purpose of
determining reimbursement.

Billing

(@)

Anesthesia services must be reported by entering the appropriate anesthesia procedure
code and descriptor into Element 24 D of the HCFA 1500 Form. The provider's usual
total charge for the anesthesia service must be entered in Element 24 F on the HCFA
1500 Form, or its presently accepted equivalent.- The total time in minutes must be
entered in Element 24 G of the HCFA 1500 Form._Include the appropriate modifiers.

Reimbursement

(@)

Reimbursement for anesthesia services shall not exceed the maximum allowable
Medical Fee Schedule amount of $75.00 per unit.

Medical Direction Provided by Anesthesiologists

(@)

When an anesthesiologist is not personally administering the anesthesia but is
providing medical direction for the services of a nurse anesthetist who is not employed
by the anesthesiologist, the anesthesiologist may bill for the medical direction. Medical
direction includes the pre and post-operative evaluation of the patient. The
anesthesiologist must remain within the operating suite, including the pre-anesthesia
and post-anesthesia recovery areas, except in an appropriately documenteds
extreme emergency situations. Total reimbursement for the nurse anesthetist and
the anesthesiologist shall not exceed the maximum amount allowable under the
Medical Fee Schedule Rules had the anesthesiologist alone performed the services.

Anesthesia by Surgeon

(@)

Local Anesthesia

When infiltration, digital block or topical anesthesia is administered by the operating
surgeon or surgeon’s assistant, reimbursement for the procedure and anesthesia are
included in the global reimbursement for the procedure.

Regional or General Anesthesia

4~——When regional or general anesthesia is provided by the operating surgeon or

surgeon’'s assistant, the-surgeon -may--be-reimbursed-for-the-anesthesia-servdsce-in
addition—to—the—surgical-procedure-_payment is included in the surgical procedure

relmbursement accorqu to Medicare quldelmesleqdeﬂﬁ%l—the-anesme&a—sepwee
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(8) Unlisted Service, Procedure or Unit Value. When an unlisted service or procedure is provided
or without specified unit values, the values used shall be substantiated by report. -BR.

(9) Procedures Listed In The ASA Relative Value Guide Without Specified Unit Values. For any
procedure or service that is unlisted or without specified unit value, the physician or
anesthetist shall establish a unit value consistent in relativity with other unit values shown in
the current ASA Relative Value Guide. Pertinent information concerning the nature, extent
and need for the procedure or service, the time, the skill and equipment necessary, etc., shall
be furnished. Sufficient information shall be furnished to identify the problem and the
service(s).

(10) Actual time of beginning and duration of anesthesia time may require documentation, such as
a copy of the anesthesia record in the hospital file.

(11) Special Supplies. Supplies and materials provided by the physician over and above those
usually included with the office visit or other services rendered may be listed separately.
Drugs, materials provided, and tray supplies shall be listed separately. Supplies and
materials provided in a hospital or other facility must not be billed separately by the physician
or CRNA.

(12) Separate or Multiple Procedures. It is appropriate to designate multiple procedures that are
rendered on the same date by separate entries.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendments filed December 20, 2007; effective March 4, 2008.

0800-02-18-.06 INJECTIONS GUIDELINES.

Reimbursement for injection(s) (such as J codes) includes allowance for CPT® code 8078296372 n
cases--where-multiple-drugs-are given-as-one-injestion-only-one-administration-fee-is-owed. Surgery
procedure codes defined as injections include the administration portion of payment for the
medications billed. J Codes are found in the Health Care Financing Administration Common
Procedure Coding System (“HCPCS”). Follow the Medicare quidelines in effect for the date of service for
bath single and multiple use vials of injectable medications for both medications and procedures.
Immunization codes (vaccines and toxoid) should be reimbursed for both the medication and the
procedure, reported separately with number of units administered.

Authority: T.CA. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 20085; effective through April 30, 2006. Original rule filed February 3, 2006, effective April
19, 2006.

0800-02-18-.07 AMBULATORY SURGICAL CENTERS AND OUTPATIENT HOSPITAL CARE
(INCLUDING EMERGENCY ROOM FACILITY CHARGES).

(1) MWhen-medically appropriate; surgical procedures may be performed on an outpatient basis.

(a) For the purpose of the Medical Fee Schedule Rules, "ambulatory surgical center’

means an establishment with an organized medical staff of physicians; with permanent

facilities that are equipped and operated primarily for the purpose of performing surgical

procedures, with continuous physicians and registered nurses on site or on call; which

provides services and accommodations for patients to recover for a period not to

exceed twenty-three (23) hours after surgery. An ambulatory surgical center may be a

free standing facility or may be attached to a hospital facility. For purposes of workers’
compensation reimbursement to ASCs, the facility must be an approved Medicare ASC.
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®)

()

(€)

(f)

©)

The CMS has implemented the Outpatient Prospective Payment System (“OPPS”)
under Medicare for reimbursement for hospital outpatient services at most hospitals.
All services paid under the new OPPS are classified into groups called Ambulatory
Payment Classifications (“APC”). Services in each APC are similar clinically and in
terms of the resources they require. The CMS has established a payment rate for each
APC. Current APC Medicare allowable payment amounts and guidelines are available
online at. http:/www.cms.hhs.gov/HospitalOutpatientPPS. The payment rate for each
APC group is the basis for determining the maximum total payment to which an ASC or
hospital outpatient procedure—or—center will be entitled, including add-ons, hospital
outpatient procedures, multiple procedure discounts and status indicators-, according to
current CMS guidelines.

Under the Medical Fee Schedule Rules, the OPPS reimbursement system shall be
used for reimbursement for all outpatient services, wherever they are performed, in a
free-standing ASC or hospital setting. The most current, effective Medicare APC rates
shall be used as the basis for facility fees charged for outpatient services and shall be
reimbursed at a maximum of 150% of current value for such services. Depending on
the services provided, ASCs and hospitals may be paid for more than one APC for an
encounter. When multiple surgical procedures are performed during the same surgical
session, -maximum-reimbursement-shall-be-based-on-100%-of the-appropriate-Medical

su;g@al—p#eeeéu#es—shaﬂ%&bﬁe@Medlcare gmdehnes shal! be—eensu#ee#aﬂd used in
determining separate and distinct surgical procedures_and the order of payment -

If a claim contains services that result in an APC payment but also contains packaged
services, separate payment of the packaged services is not made since the payment is
included in the APC. However, charges reiated to the packaged services are used in
setting outlier calculations.

Reimbursement for all outpatient services is based on the Medicare Ambulatory
Payment Classification (“APC") national unadjusted base rates, which can be obtained
from the Centers for Medicare and Medicaid Services. There are no adjustments for
wage-price indices and these are not hospital-specific APC rate calculations.
Reimbursements for Critical Access Hospitals (‘CAH") are not based on CAH
methodology but on the national unadjusted APC base rates as described in the
preceding sentence.

Status indicators used under Medicare should be interpreted using Medicare guidelines
with the exception of status indicator “C,” which Medicare does not reimburse for
outpatient services, but requires inpatient treatment. Under these Rules, these
procedures listed with status indicator “C” performed on an outpatient basis shall be
reimbursed, but with the maximum amount being usual & customary, which is 80% of
the billed charges, as defined in the Bureau's Rules for Medical Paymenis.Division’s-Rule
0800-2-17-03(80)-

All other outpatient hospital care in all ASCs and all hospitals, including but not limited
to observation and emergency room facility fees, shall be calculated in accordance with
the most current Medicare rules and procedures applicable to such services and shall

be reimbursed at a maximum rate of 150% of the current value of Medicare
reimbursement for outpatient hospital care.




(h)

All of the following services are to be reimbursed .aeee;qu—tein accordance with the

Medicare status indicators effective on the date of service or according to the Medicare
guidelines concerning hospital outpatient diagnostic services rates, in effect on the date
of service.

1. Physician services, including pathologists, radiologists and anesthesiologists and
CRNAs.

5 l Servi ) ;
3-2. Radiology services (professional-andier technical components may only be
separately reimbursed when not included in APC)

4-3. _Diagnostic procedures not related to the surgical procedure
5.4, Prosthetic devices

8-5.  Ambulance services

7-6. Orthotics

8.7. Implantables

9.8. DME for use in the patient's home

MM%%WWA%@MM@%@

0

46.9. Take home medications
44:10. Take home supplies

1. For cases involving implantation of medical devices (implantables), regardiess of the
current Medicare status indicators, payment shall be made only to the facility. the-facility
shall-at-their-discretion—for-each—indiidual-patient-case,—chooseto-bill-and-shall
subsequently-be reimbursed-at—either:

1. 150% of the-entire-Medicare OPPS payment-as-described-above:-or

L 150%—of-the non-device-portion-of-the-ARC-within-the—Medicare-ORPS
%%%%%FWRH@%@Q@%M
2. For DME, orthotics and prosthetics used in the patient's home that is supplied by the
facility, payment shall be made only to the facility (at the rates specified in 0800-02-18-
10 and 0800-02-18-.11), and not to any other separate entity for these services. No
extra payment shall be made for these services iIf according to CMS regulations and
status indicators when those particular services are included in the APC payment.

The listed services and supplies in subsection (1)(h) above shall be reimbursed
according to the Medical Fee Schedule Rules, or at the usual and customary amount,
as defined in these Rules, for items/services not specifically addressed in the Medical
Fee Schedule Rules.




these-cases:

(k) Pre-admission lab and x-ray may be billed separately from the Ambulatory Surgery bill
when performed 24 hours or more prior to admission, and will be reimbursed the lesser
of billed charges or the payment limit of the fee schedule,_ according to Medicare
guidelines.- Pre-admission lab and radiology are not included in the facility fee.

0] Facility fees for surgical procedures not listed shall be reimbursed by report BRwith a
maximum of the usual and customary rate as defined in the Division’s Rule 0800-02-17-
.03(80}.

(m) There may be emergency cases or other occasions in which the patient was
scheduled for outpatient surgery and it becomes necessary to admit the patient. All
hospitals with ambulatory patients who stay longer than 23 hours past ambulatory
surgery or other diagnostic procedures and are formally admitted to the hospital
as an inpatient will be paid in accordance with accerding-to the In-patient Hospital Fee
Schedule Rules, 0800-02-19.-AlLASCs-shall-be-paid-pursuant-to-this-Rule-0800-02-18-
D7 regardless-of the patient's-length-of stay -Medicare hospital criteria shall apply to

these cases.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005, effective through November 27, 2005. Public necessity rule filed
November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Emergency rules filed April 27, 2006; effective through Ocfober 9, 2006. Amendment filed
January 8, 2007, effective March 24, 2007. Amendment filed December 20, 2007, effective March 4,
2008. Amendments filed June 12, 2009; effective August 26, 2009. Amendments filed March 12, 2012; to
have been effective June 10, 2012. The Government Operations Committee filed a stay on May 7, 2012;
new effective date August 9, 2012.

0800-02-18-.08 CHIROPRACTIC SERVICES GUIDELINES.

(1)

()

(3)

Charges for chiropractic services shall not exceed 130% of the participating fees prescribed in
the Medicare RBRVS System fee schedule. The number of approved visits shall be limited
pursuant to any restrictions in Tenn. Code Ann. § 50-6-204. The same procedures for
utilization review applicable to physical therapy and occupational therapy services under Rule
0800-02-18-.09(5) below apply to chiropractic services.

For chiropractic services, an office visit (E/M code) may only be billed on the same day as a
manipulation when it is the patient's initial visit with that provider. During the course of
treatment, the chiropractor may bill a second E/M code if the patient does not adequately
respond to the initial treatment regimen, and a documented significant change is made in the
treatment recommendations.

There shall be no fee allowable for any modalities performed in excess of four (4) modalities
per day per employee. The Medicare definition of modality is applicable.

(4) _ There shall be no charge for either hot packs or cold packs provided to an employee who has

suffered a compensable work-related injury under the Workers’ Compensation Law.
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{4)(5) If the Bureau's adopted treatment quidelines allow for exceptions such as but not limited to
the number of modalities or visits, then the guidelines may be used.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendment filed June 12, 2009; effective August 26, 2009. Amendment filed March 12, 2012;
fo have been effective June 10, 2012, The Government Operations Committee filed a stay on May 7,
2012; new effective date August 9, 2012.

0800-02-18-.09 OUTPATIENT PHYSICAL AND OCCUPATIONAL THERAPY GUIDELINES.

(1) Reimbursement for all physical and occupational therapy services shall not exceed one
hundred thirty percent (130%) of the maximum allowable fees prescribed in the Medicare
RBRVS fee schedule, no matter where the services are performed except home health
services.-

(2) For physical therapy and/or occupational therapy, there shall be no reimbursementeharge
for either hot packs or cold packs provided to an employee who has suffered a
compensable work-related injury under the Workers’ Compensation Law.

(3) For physical therapy and/or occupational therapy, there shall be no fee allowable for any
modalities or therapeutic procedures performed in excess of four (4) modalities, therapeutic
procedures, or combination thereof per day per employee, with no additional reductions
such as those to the relative value units (RVUs). The definitions of modality and therapeutic
procedures from the most recent American Medical Association’s Current Procedural
Terminology (CPT®) 2605 edition are applicable.

(4) For any-prosedure for-which-an-appropriate -Medicare -code-is—not-available,-such-as-a
Functional Capacity Evaluations_—-er—werk—hardening; the four unit (fime measurement)
maximum may not apply as long as the documentation supports the extra units. usual-and
customary-charge—as-defined-in-Rule-0800-2-17-03(80};-shall-be-the -maximum-—ameunt
reimbursable-for-such-—services. The current most recent Medicare CPT® codes available
for Functional Capacity Evaluations are_--not-appropriate for use under the TennesseeN
Workers’ Compensation Medical Fee Schedule —thus,—usual-and-custormary-is-the-proper

reimbursement-methodology-forthese procedures-

{4)(5) Fer-Work Hardening/Conditioning Programs using the approved CPT® codes shall be billed
at Usual and Customary hourly charges for a maximum of 6 hours per day or 60 hour
maximum and are subject to utilization review prior approval. Payment is 80% of the billed
charges.

{5)(6) Whenever physical therapy and/or occupational therapy services exceed twelve (12) visits,
such treatment mayshall be reviewed pursuant to the carreremployer’'s utilization
review program in accordance with the procedures set forth in Chapter 0800-02-06 of
the Division’s Utilization Review rules before further physical therapy and/or occupational
therapy services may be certified for payment by the employerearrier. Such certification
shall be completed within the timeframes set forth in Chapter 0800-02-06 to assure no
interruption in delivery of needed services. Failure by a provider to properly certify such
services as prescribed herein shall—m a y result in the forfeiture of any payment for
uncertified services. Failure by an employer or utilization review organizationagent to
conduct utilization review in accordance with this Chapter 0800-02-18 and Chapter 0800-02-
06 shall result in no more than twelve (12) additional visits being deemed certified. The
initial utilization review of physical therapy and/or occupational therapy services shall, if
necessary -and appropriate, certify -an appropriate number of visits. If necessary, further
subsequent utilization review shall-may be conducted to certify additional physical therapy
and/or occupational therapy services as is appropriate; provided, that further certifications are
not required to be in increments of twelve (12) visits.
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Authority: T.CA. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005, effective through November 27, 2005. Public necessity rule filed
November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Emergency rules filed April 27, 20086; effective through October 9, 2006. Amendment filed
January 8, 2007, effective March 24, 2007. Amendments filed December 20, 2007; effective March 4,
2008. Amendment filed June 12, 2009; effective August 26, 2009. Amendment filed March 12, 2012; to
have been effective June 10, 2012. The Government Operations Committee filed a stay on May 7, 2012;
new effective date August 9, 2012.

0800-02-18-.10 DURABLE MEDICAL EQUIPMENT AND IMPLANTABLES GUIDELINES.

(1) Reimbursement for durable medical equipment and implantables for which billed
charges:-
(a) are $100.00 or less shall be limited to eighty (80%) of billed charges —Durable-medical

(b)_exceed $100.00 shall be reimbursed at a maximum amount of the supplier or
manufacturer's invoice amount, plus the lesser of 15% of invoice or $1,000.00, and coded
using the HCPCS codes. These calculations are per item and are not cumulative. Charges
for durable medical equipment and implantables are in addition to, and shall be billed
separately from, all facility and professional service fees._

(c) This Rule shall not apply to durable medical equipment and medical supplies, other
than implantableables. with applicable Medicare allowable amounts. Such durable medical
equipment and medical supplies, including home DMEs, infusion and oxygen services, cther
than implantableables, shall be reimbursed at the lesser of the billed charges or 100% of the
applicable Medicare allowable amount.

(2) Quality. The reimbursement for supplies/fequipment in this fee guideline is based on a
presumption that the injured worker is being provided the highest quality of
supplies/equipment. All billing must contain the brand name, model number, and catalog
number,

(3) Rental/Purchase. Rental fees are applicable in instances of short-term utilization (30-60
days). The maximum allowable rental fee for DME is 100% of the Tennessee Medicare
allowable amount. [f it is more cost effective to purchase an item rather than rent it, this must
be stressed and brought to the attention of the insurance carrier. The first month’s rent should
apply to the purchase price. However, if the decision to purchase an item is delayed by the
insurance carrier, subsequent rental fees cannot be applied to the purchase price. When
billing for rental, identify with modifier “RR”".

(4) TENs Units. All bills submitted to the carrier for Tens and Cranial Electrical Stimulator
(CES) units should be accompanied by a copy of the invoice, if available.

(a) Rentals

1. Include the following supplies:

& (i) lead wires;
B (iD) two (2) rechargeable batteries;

248

A

Fort
0.81



)

(1) (iii) battery charger;

A (iv) electrodes; and

&5(1V) (v )instruction manual and/or audio tape._

2. Supplies submitted for reimbursement must be itemized. In unusual <

circumstances where additional supplies are necessary, use modifier 22
and “BR”

FH(ii) 3. Limited to 30 days trial period.
(b) Purchase: “

(i) 1. Prior to the completion of the 30-day trial period, the prescribing

doctor must submit a report documenting the medical justification for
the continued use of the unit. The report should identify the following:

&4y (i) Describe the condition and diagnosis that necessitates the use of «
a TENSs unit.

48() (i) Does the patient have any other implants which would affect
the performance of the TENs unit or the implanted unit?

(I (i) Was the TENSs unit effective for pain control during the trial
period?

B0 (iv) Was the patient instructed on the proper use of the TENS unit
during the trial period?

(V) (v) How often does the patient use the TENS unit?

{B(iv)2. The purchase price should include the items below if not already «

included with the rental: (i) lead wires;
OB (i) two (2) rechargeable batteries; and
OAWBID (i) a battery charger.

&iy(v) 3. Only the first month’s rental price shall be credited to purchase price.

fiiy——4. The pProvider -shall indicate TENs manufacturer, -model name, and

serial number.

fiv—
(5) Continuous and-Passive Motion and Other External Exercise/Treatment Devices{UJse-

(see Medicare CMS Code)

3-2. _(a) Use of this unit in excess of the days recommended by the Bureau's
adopted treatment quidelines requires documentation of medical 30-days-

requires-documentation-of-medical necessity by the doctor. Only one (1) set of soft

goods will be allowed for purchase.

(b) The use of cold compression therapy units and other external exercise/~ <

treatment devices in excess of 7 days (or the length of use recommended by the

Bureau’s adopted treatment quidelines) requires documentation of the device's

use and medical necessity and may be subject to utilization review. s—This-Rule

0800-02-18-10-shall-not-apply-to-durable-medical-egquipment -and-medical-supplies (cther -than
implants)—with—applicable—Medicare—allewable—amounts—Such—durable—medical—egquipment-and
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Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005, effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendment filed December 20, 2007; effective March 4, 2008. Amendments filed June 12,
2009; effective August 26, 2009. Amendment filed March 12, 2012; to have been effective June 10, 2012.
The Government Operations Committee filed a stay on May 7, 2012; new effective date August 9, 2012.

0800-02-18-.11 ORTHOTICS AND PROSTHETICS GUIDELINES.

(1) #5—Orthotics and prosthetics,_not supplied under 0800-02-18-.07#4),~should be coded
according to the HCFA Common Procedures Coding System (HCPCS). _Copies—may-be
obtained-from-the-American-Orthotic-and-Prosthetic -Asseosciagtion,—-330John-Carlyle-Street.
Suite—-200—Alexandria—MA-—22314, (5714-431-0878. Payment shall be 115% of Tennessee
Medicare allowable amount. If the invoice costs exceed the Medicare payments amounts at the
time of delivery, the payment for oOrthotics and prosthetics shall be the higher of invoice costs
or reimbursed-dp-to-a-maximum-of 115% of the Tennessee Medicare allowable amount and
coded using the HCPCS code. —Charges for these items are in addition to, and shall be
billed separately from; all other facility and professional service fees. Supplies and
equipment should be coded 89070 if appropriate codes are not available in the HCPCS and
the maximum reimbursement shall be the usual and customary amount. Charges should be
submitted on the HCFA 1500 form or its approved successor form.

13(2) Fitting and customizing codes may be reimbursed separately according to Medicare
guidelines.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005, effective through November 27, 2005. Public necessity rule filed
November 16, 20085; effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendment filed December 20, 2007, effective March 4, 2008. Amendment filed June 12,
2009; effective August 26, 2009.

0800-02-18-12 PHARMACYEUTICAL SCHEDULE GUIDELINES.
(1)  The Pharmacy Fee Guideline maximum allowable amount for prescribed drugs (medicines by
pharmacists and dispensing practitioners) under the Tennessee workers’ compensation laws
is the lesser of:

(a) The provider's usual charge;

(b) A negotiated contract or lower amount; or

(¢) The fees established by the formula for brand-name and generic pharmaceuticals as
described in the following subsections.

(d) Prescribed Medication Services

1. "Drug” has the meaning set out in Tenn. Code Ann. § 63-10-204.
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Medicine or drugs may only be dispensed by a currently licensed pharmacist or a
dispensing practitioner.

Carriers may contract with pharmacy benefit managers to process and administer
claims for reimbursement of pharmacy services and review the relatedness and
appropriateness of prescribed services. Carriers and pharmacists may also
negotiate alternative reimbursement schedules and amounts, so long as the
reimbursement amount does not exceed the fee schedule amount set out in
these Rules.

For the purposes of these-TWGD Medical Fee Schedule Rules, medicines are
defined as drugs prescribed by an authorized health care provider and include
only generic drugs or single-source patented drugs for which there is no generic
equivalent, unless the authorized health care provider writes that the brand name
is medically necessary and includes on the prescription “dispense as written.”

(e) Reimbursement

1.

2.

The pharmaceutical reimbursement formula for prescribed drugs (medicines by

pharmacists-and-dispensing-practitioners) is the lesser of:

(i  Average Wholesale Price* ("AWP") + $5.10 filling fee;-(only the original
manufacturer's NDC number should be used in determining AWP).or

an the-providers-usual-charge-

¢iiB(ii) a negotiated contractual er-otherlesser amount,_that is less than or equal to
the above reimburesements.-

The-Administrator-may—at-any-time-adopt-and--implement-a—different-base
price—other-than-AWR {such-as—average-sales—price),—should--medical
reimbursement-standards—and/or-local-orotherpractices—warrant—at-the

if the original manufacturer's NDC number is not provided on the bill, then the

23

reimbursement shall be based on the AWP of the lowest priced therapeutically
equivalent drug, calculated on a per unit basis.

Reimbursement to pharmacists or any third-party billing agency or other
contracted agent of a pharmacy shall never exceed the maximum amount
calculated by the pharmaceutical reimbursement formula for prescribed drugs.
The usual and customary charge of the pharmacy for the medication must be
included on each bill. A generic drug must be substituted for any brand name
drug unless there is no pharmaceutical and bioequivalent drug available, or the
prescribing physician indicates that substitutions are prohibited by including the
words “Dispense as Written”, or “No Substitution Allowed”-in-the-preseribers-own
handwriting, along with a statement that the brand name drug is medically
neecessary. A prescribing physician may also prohibit substitution of generic
drugs by oral or electronic communication to the pharmacist so long as the same
content is conveyed that is required in a written prescription.

(i)  Abill or receipt for a prescription drug shall include all of the following:

(I)  When a brand name drug with a generic equivalent is dispensed, the
brand name and the generic name shall be included unless the
prescriber indicates “do not label.”
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(ii)

(i)

(iv)

() If the drug has no brand name, the generic name, and the
manufacturer's name or the supplier's name, shall be included,
unless the prescriber indicates “do not label.”

()  The strength, unless the prescriber indicates “do not label.”

(IV) The quantity dispensed.

(V) Thedosage.

(V) The name, address, and federal tax [D# of the pharmacy.

(VIl) The prescription number, if available.

(VIIl) The date dispensed.

(IX) The name of the prescriber.

(X) The name of the patient.

(XI) The price for which the drug was sold to the purchaser.

(XIl) The original manufacturer's-National Drug Code Number (“NDC -~
Number”), if one is available.

The AWP shall be determined from the appropriate monthly publication.
The monthly publication that shall be used for calculation shall be the same
as the date of service. When an AWP is changed during the month, the
provider shall still use the AWP from the monthly publication. The
publications to be used are:

()  Primary reference: Price Alert from Medi-Span, available online at the
following web site: www.medi-span.com/Products/index.aspx?id+27.

(I)  Secondary reference: (for drugs NOT found in PriceAlert) the Red
Book from Medical Economics.

Dietary supplements such as minerals and vitamins shall not be
reimbursable unless a specific compensable dietary deficiency has been
clinically established in the injured employee as a result of the work-related
injury.

A compounding fee not to exceed tTwenty-five Dollars ($25.00) per
compound prescription may be charged if two (2) or more prescriptive
drugs require compound preparation when sold by a hospital or pharmacy

orprovider-of service-etherthan-a-physician.

252



o) if a workers’ compensation claimant chooses a brand-name medicine
when a generic medicine is available and allowed by the prescriber, the
claimant shall pay the difference in price between the brand-name and
generic medicine and shall not be eligible to subsequently recover this
difference in cost from the employer or carrier.

(i  “Patent’ or ‘Proprietary Preparations”

1. “Patent’ or “Proprietary preparations,” frequently called “over-the-counter drugs,”
are sometimes prescribed for a work-related injury or iliness instead of a legend
drug.

2. Generic substitution as discussed in (e){(2) above applies also to “over-the-
counter” preparations.

3. Pharmacists must bill and be reimbursed their usual retail priceand
customary-charge-for the “over-the-counter” drug(s).

4.  The reimbursement formula does not apply to the “over-the-counter” drugs and
no filling fee may be reimbursed.

(g) Dispensing Practitioner

1. Dispensing practitioners shall be reimbursed the same as pharmacists for
prescribed drugs (medicines), except such practitioners shall not receive a filling
fee.

2. “Patent” or “proprietary preparations” frequently called “over-the-counter drugs,”
dispensed by a physician(s) from their office(s) to a patient during an office visit
should be billed as follows:

(i) Procedure Code 99070 must be used to bill for the “proprietary preparation”
and the name of the preparation, dosage and package size must be listed
as the descriptor.

(i) An invoice indicating the cost to the dispensing physician of the “proprietary
preparation” must be submitted to the carrier with the HCFA 1500 Form.

(i) Reimbursement is limited to the lesser of the provider’s billed charge or 20
percent above the actual cost to the dispensing physician of the item.

(h) Repackaged or Compounded Products

All pharmaceutical bills submitted for repackaged or compounded products must
include the NDC Number of the original manufacturer registered with the U.S. Food &
Drug Administration or its authorized distributor's stock package used in the
repackaging or compounding process. The reimbursement allowed shall be based on
the current published manufacturer's AWP of the product or ingredient, calculated on a
per unit basis, as of the date of dispensing. A repackaged or compounded NDC
Number shall not be used and shall not be considered the original manufacturer's NDC
Number. If the original manufacturer’s NDC Number is not provided on the bill, then the
reimbursement shall be based on the AWP of the lowest priced therapeutically
equivalent drug, calculated on a per unit basis. The filing fees otherwise provided in
these Rules shall be payable when applicable.

Authority: T.C.A. §§ 50-6-102, 50-6-204, 50-6-205, 50-6-226, 50-6-233 (Repl. 2005), and Public

Chapters 282 & 289 (2013). Administrative History: Public necessity rule filed June 5, 2005; effective
through November 27, 2005. Public necessily rule filed November 16, 2005; effective through April 30,
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2006. Original rule filed February 3, 2006; effective April 19, 2006. Amendment filed June 12, 2009;
effective August 26, 2009. Amendments filed March 12, 2012; to have been effective June 10, 2012. The
Government Operations Committee filed a stay on May 7, 2012; new effective date August 9, 2012.
Amendment filed December 26, 2013, effective March 26, 2014.

0800-02-18-13 AMBULANCE SERVICES GUIDELINES.

(1)  All non-emergency ground and air ambulance service provided to workers’ compensation
claimants shall be pre-certified. Emergency ground and air ambulance services shall
may be retrospectively certified reviewed within-72-hours-of-the-senvice-or-within three (3)
business days. ‘

(2) All ground and air ambulance services shall be medically necessary and appropriate.
Documentation, trip sheets, shall be submitted with the bill that states the condition that
indicates the necessity of the ground and air ambulance service provided. It should readily
indicate the need for transport via this mode rather than another less expensive form of
transportation. The service billed shall be supported by the documentation submitted for
review.

(3) Billing shall be submitted to the employer or carrier on a properly completed HCFA or CMS
1600 claim form by HCPCS code. Hospital based or owned providers must submit charges
on a HCFA or CMS 1500 form by HCPCS code.

(4) Reimbursement shall be based upon the lesser of the submitted charge or 150% of the
current Medicare rate. To the extent permitted by federal law, the rates determined in the
preceding sentence shall also apply to air ambulance services.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendment filed March 12, 2012; to have been effective June 10, 2012. The Government
Operations Committee filed a stay on May 7, 2012; new effective date August 9, 2012.

0800-02-18-.14 CLINICAL PSYCHOLOGICAL SERVICE GUIDELINES.

(1) Reimbursement for psychological treatment services by any clinician other than a licensed
psychiatrist shall be based on reasonableness and necessity and shall be reimbursed at
100% of the participating fees prescribed in the Medicare RBRVS System fee schedule
(Medicare Fee Schedule). Treatment by a licensed psychiatrist shall be reimbursed as any
other evaluation and management medical treatment under this Medical Fee Schedule.

(2) Whenever such psychological treatment services exceed twelve (12)fifteen—{15)
sessions/visits, then such treatment may shall be reviewed pursuant to the carrier's
utilization review program in accordance with the procedures set forth in 0800-2-6 of the
Division’s Utilization Review rules before further psychological treatment services may be
certified for payment by the carrier. Failure to properly certify such services as prescribed
herein shall result in the forfeiture of any payment for uncertified services. The initial
utilization review of psychological treatment services after the first twelvefiffeen (125)
sessions/visits shall, if necessary and appropriate, certify an appropriate number of
sessions/visits. If necessary, further subsequent utilization review shall be conducted to
certify additional psychological treatment services as is appropriate.

Authority: T.C.A. §§ 50-6-118, 50-6-125, 50-6-128, 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005).
Administrative History: Public necessity rule filed June 5, 2005; effective through November 27, 2005.
Public necessity rule filed November 16, 2005; effective through April 30, 2006. Original rule filed
February 3, 2006; effective April 19, 2006.

0800-02-18-.15 PENALTIES FOR VIOLATIONS OF FEE SCHEDULES.
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(1)

@)

(4)

(5)

Except when a waiver is granted by the Bureau, pProviders shall not accept and employers-or
carriers shall not pay any amount for health care services provided for the treatment of a
covered injury or illness or for any other services encompassed within the Medical-Gost
Containment-Prograrm-Rules_for Medical Payments, Medical Fee Schedule Rules or the In-
patient Hospital Fee Schedule Rules, when that amount exceeds the maximum allowable
payment established by these Rules, unless otherwise provided by T.C.A. 50-8-204. Any
provnder accepting and any employer or carrier paying an amount in excess of the TDWG

Rules_for Medical Payments, Medical Fee Schedule
Rules or the In-patient Hospital Fee Schedule Rules,_unless otherwise provided by T.C A. 50-
6-204, shall be in violation of these Rules and may, at the Administrator's discretion, be
subject to civil penalties whenever a pattern or practice of such activity is found, in
accordance with the Uniform Rules of Procedure for Penalty Assessments and Hearing

Contested Cases before the Bureau of Workers Compensatton of-up-to-ten-thousand-dollars

reimbursed or employerearrier paying an amount which is in excess of these Rules shall
have a period of minetyone hundred eighty (180)(80)-calendar days from the time of
receipt/payment of such excessive payment in which to refund/recover the overpayment
amount. Overpayments refunded/recovered within this time period shall not constitute a
violation under these Rules. At the discretion of the Administrator, the Administrator's
Designee, or an agency member appointed by the Administrator, such provider may also
be reported to the appropriate certifying board, and may be subject to exclusion from
participating in providing care under the Act. Any other violations of the Medical-Gest
Containment-Program-Rules_for Medical Payments, Medical Fee Schedule Rules, or the In-
patient Hospital Fee Schedule Rules except as allowed by law shall subject the violator(s) to
a-civil penaltiesy of-not-less—than—one-hundred—dollars—{$100-00)-nper-mere—than—ten
thousand—dollars {$10.000.00) {one-thousand) per-violationin accordance with the Uniform
Rules of Procedure for Penalty Assessments and Hearing Contested Cases before the Bureau
of Workers' Compensation, at the discretion of the Administrator, Administrator's Designee,
or an agency member appointed by the Administrator.

A provider, employer or carrier found in violation of these Ruleswhether-a-civil-penalty-is
assessed-or-not. may request a contested case hearing by requesting such hearing in writing
within fifteen (15) calendar days of issuance of a Notice of Violation and, if applicable, notice
of assessment of civil penalties. All rights, duties, obligations, and procedures applicable
under the Uniform Administrative Procedures Act, Tenn. Code Ann. § 4-5-101 et seq., are
applicable under these Rules, including, but not limited to, the right to judicial review of any
final departmental decision.

The request for a hearing shall be made to the BureauBivisien in writing by an employer,
carrier or provider which has been notified of its violation of these Rules, and if applicable,
assessed a civil penalty.

Any request for a hearing shall be filed with the BureauBivision within fifteen (15) calendar
days of the date of issuance of the Notice of Violation and, if applicable, of civil penalty
by the Administrator. Failure to file a request for a hearing within fifteen (15) calendar days
of the date of issuance of a Notice of Violation shall result in the decision of the
Administrator, Administrator's Designee, or an agency member appointed by the
Administrator being deemed a final order and not subject to further review.

The Administratore—Commissiener, AdministratoCemmissioener's Designee, or an agency
member appointed by the AdministratorCommissioner shall have the authority to hear any
matter as a contested case and determine if any civil penalty assessed should have been
assessed. All procedural aspects set forth in the BureauDivisien's Penalty Program Rules,
Chapter 0800-2-13, shall apply and be followed in any such contested case hearing.
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(8) Upon receipt of a timely filed request for a hearing, the AdministratorCemmissioner shall
issue a Notice of Hearing to all interested parties.

Authority: T.C.A. §§ 50-6-102, 50-6-204, 50-6-205, 50-6-226, 50-6-233 (Repl. 2005), Public Chapters
282 & 289 (2013). Administrative History: Public necessity rule filed June 5, 2005; effective through
November 27, 2005. Public necessity rule filed November 16, 2005, effective through April 30, 2006.
Original rule filed February 3, 2006; effective April 19, 2006. Amendment filed June 12, 2009; effective
August 26, 2009. Amendment filed December 26, 2013, effective March 26, 2014.

| certify that the information included in this filing is an accurate and complete representation of the intent
and scope of rulemaking proposed by the agency.

Date:

Signature:

Name of Officer:

Title of Officer:

Subscribed and sworn to before me on:

Notary Public Signature:

My commission expires on:

Department of State Use Only

Filed with the Department of State on:

Tre Hargett
Secretary of State
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Signature:
§8886¢,,
g;‘;:: HAA'Z:;I’% Name of Officer:
' A,
S STATE A% Title of Officer:
s OF 2
= TENNESSEE s |
> : s ;
‘gé NOTARY s Subscribed and sworn to before me on: {/};zﬁ
% ((, ,,,.iPUBUG § ¢
Ow t 1 H .
’;‘i;'MSON \\\‘\ Notary Public Signature:
“orpppnan®

(8) Upon receipt of a timely filed request for a hearing, the Administrator shall issue a Notice of Hearing to
all interested parties.

Authority: T.C.A. §§ 50-6-102, 50-6-204, 50-6-205, 50-6-226, 50-6-233 (Repl. 2005), Public Chapters
282 & 289 (2013). Administrative History: Public necessity rule filed June 5, 2005; effective through
November 27, 2005. Public necessity rule filed November 16, 2005, effective through April 30, 2006.
Original rule filed February 3, 2006; effective April 19, 2006. Amendment filed June 12, 2009; effective
August 26, 2009. Amendment filed December 26, 2013; effective March 26, 2014.

* If a roll-call vote was necessary, the vote by the Agency on these rules was asfollows:

Board Member Aye No

Abstain Absent Signature

(if required)

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted

by the Tennessee Bureau of Workers’ Compensation on s/22/77 and is in compliance with the
provisions of T.C.A. § 4-5-222. ’ !

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on April 13, 2017.

Rulemaking Hearing Conducted on_June 8, 2017.

My commission expires on:

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,

Tennessee Code Annotated, Title 4, Chapter5.

Herbert H. Slatery i
Attorney Gepergl and Reporter
/052007

Date

257




Department of State Use Only

Filed with the Department of State on: Wizl 1T

Effective on:

20509
5 Dot
Tre Hargett
Secretary of State
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G.0.C. STAFF RULE ABSTRACT

DEPARTMENT: Labor and Workforce Development

DIVISION: Bureau of Workers' Compensation

SUBJECT: Rules for Medical Payments

STATUTORY AUTHORITY: Tennessee Code Annotated, Section 50-6-204
EFFECTIVE DATES: February 25, 2018 through June 30, 2018

FISCAL IMPACT: Minimal

STAFF RULE ABSTRACT: These rules together with the Medical Fee Schedule and

Inpatient Hospital Fee Schedule Rules establish a
comprehensive medical fee schedule, procedures for
review of bills and enforcement procedures.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompanythe
filing pursuant to T.C.A § 4-5-222. Agencies shall include only their responses to public hearing comments, which
can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no comments
are received at the public hearing, the agency need only draft a memorandum stating such and include it with the
Rulemaking Hearing Ruie filing. Minutes of the meeting will not be accepted. Transcripts are not acceptable.

PUBLIC COMMENTS AND RESPONSES

Comment (Concentra): In 0800-02-17-.05(5), it is suggested that the Bureau clarify that the Bureau does not
intend to apply the Medicare “only rural” guideline for telehealth services, but will use the accepted concept of
telehealth services to be used across the state with no geographic limitations as reflected in the Department of
Health rules.

Response: The Bureau agrees with this comment, and clarifying language has been added to 0800-02-17-.05
(5): “with the exception of any geographic restriction.”

Comment (NCPDP): In 0800-02-17.03(75), 0800-02-17-.10(4), it is recommended that the NCPDP Workers’
Compensation/Property & Casualty Universal Claim Form (WC/PC UCF) be adopted as a standard form.

Response: The Bureau agrees and has made the following change in 0800-02-17-.03 (75) and 17-.10 (4): “and
the NCPDP WC/PC UCF for pharmacies.”

Comment (Bureau of WC): In 0800-02-17-.18, there is concern regarding out-of-state providers not accepting the
Tennessee fee schedule, particularly in border states, where the fee schedule may be higher.

Response: The Bureau has added the following language: “Upon waiver granted by the Bureau.”
Comment (Bureau of WC): The following clarifying edits were suggested and were made:

in 0800-02-17-.03, the Medical Care Cost Containment Program Rules are now known as the Rules for Medical
Payment.

In 0800-02-17-.11, a qualifier was added as to how to determine if the fee schedule does or does not apply: “If
the service delivered is determined to be reasonable and necessary, the reimbursed expenses may exceed the
maximum fee schedule amount.”

In 0800-02-17-.24 (3) the word “may” should be changed to “shall”.

Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rulemaking process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

1. The type or types of small business and an identification and estimate of the number of smallbusinesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule: The amended
rules will affect small employers that fall under the Tennessee Workers’ Compensation Laws, which wouldbe
employers with at least five employees, or for those in the construction industry at least one employee. There
should be no additional costs associated with these rule changes.

2. The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record. There is
no additional record keeping requirement or administrative cost associated with these rule changes.

3. A statement of the probable effect on impacted small businesses and consumers: These rules shouldnot
have any impact on consumers or small businesses.
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4. A description of any less burdensome, less intrusive or less costly alternative methods of achieving the purpose
and objectives of the proposed rule that may exist, and to what extent the alternative means might beless
burdensome to small business: There are no less burdensome methods to achieve the purposes and objectives
of these rules.

5. Comparison of the proposed rule with any federal or state counterparts: None.

8. Analysis of the effect of the possible exemption of small businesses from all or any part of the requirements
contained in the proposed rule: Exempting small businesses could frustrate the small business owners’ access to
the services provided by the Bureau of Workers’ Compensation and timely medical treatment for injured workers,
which would be counter-productive.

Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in asimple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

These proposed rules will have little, if any, impact on localgovernments.
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Additional information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations
effectuated by such rule;

These rules together with the Medical Fee Schedule and In-patient Hospital Fee Schedule Rules establish
a comprehensive medical fee schedule, procedures for review of bills and enforcement procedures.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation
mandating promulgation of such rule or establishing guidelines relevant thereto;

T.C.A. § 50-6-204 provides that the Bureau administrator is authorized to establish by rule a comprehensive
medical fee schedule and will review it annually and make revisions as necessary.

(C) Identification of persons, organizations, corporations or governmental entities most directly
affected by this rule, and whether those persons, organizations, corporations or governmental
entities urge adoptionor rejection of this rule;

All parties to a workers’ compensation claim will be affected by the adoption or rejection of these rules.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly
relates to the rule;

| None

(E) An estimate of the probable increase or decrease in state and local government revenues and
expenditures, if any, resulting from the promulgation of this rule, and assumptions and reasoning
upon which theestimate is based. An agency shall not state that the fiscal impact is minimal if the
fiscal impact is more thantwo percent (2%) of the agency's annual budget or five hundred thousand
dollars ($500,000), whichever is less;

The overall effect will have little fiscal impact upon state or local government.

(F) Identification of the appropriate agency representative or representatives, possessing substantial
knowledge and understanding of the rule;

| Troy Haley, Legislative Liaison and Director of Administrative Legal Services

(G) Identification of the appropriate agency representative or representatives who will explain the
rule at a scheduled meeting of the committees;

Troy Haley, Legislative Liaison and Director of Administrative Legal Services

(H) Office address, telephone number, and email address of the agency representative or
representatives who will explain the rule at a scheduled meeting of the committees; and

Tennessee Bureau of Workers' Compensation
220 French Landing Drive, Floor 1-B
Nashville, TN 37243

(615) 532-0179

troy.haley@tn.gov

(1) Any additional information relevant to the rule proposed for continuation that the committee
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requests.

[ None
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Department of State
Division of Publications

312 Rosa L. Parks, 8th Floor Snodgrass/TN Tower

Nashville, TN 37243
Phone: 615.741.2650

Email: publications.information@tn.gov

For Department of State Use Only
Sequence Number:_{1-{%~11
Rule ID(s): __ WUS
File Date: W2

Effective Date: __1{15[1%

Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed after and as a result of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1,
following the expiration of the ninety (80) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees
or fee increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and to subsequent rules that make permanent such
emergency rules, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did not, during
the preceding two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operating the board, commission or entity in
accordance with § 4-29-121(b).

- Agency/Board/Commission:

Tennessee Department of Labor and Workforce Development

Bureau of Workers' Compensation

220 French Landing Drive 1-B, Nashville, TN 37243

~ Division:
Contact Person: | Troy Haley
Address:
Phone:  615-532-0179
Email:

troy.haley@tn.gév‘

Revision Type (check all that apply):
Amendment

X New
X

Rule(s) (ALL chapters and rules contained in filing must be listed. If needed, copy and paste additional tables to
accommodate more than one chapter. Please enter only ONE Rule Number/Rule Title per row.)

 Chapter Number Chapter Title

- 0800-02-17 Rules for Medical Payments

Rule Number Rule Title

- 0800-02-17-.01 Purpose and Scope

 0800-02-17-.02 Repealed

0800-02-17-.03 Definitions

0800-02-17-.04 Repealed
0800-02-17-.05 Procedure Codes/Adoption of the CMS Medicare Procedures, Guidelines and

Amounts

0800-02-17-.06 Procedures for Which Codes Are Not Listed
0800-02-17-.07 Modifier Codes

0800-02-17-.08

Total Procedures Billed Separately

0800-02-17-.09

Independent Medical Examination to Evaluate Medical Aspects of Case

0800-02-17-.10

Payment

0800-02-17-.11

Reimbursement for Employee-Paid Services

0800-02-17-12

Recovery of Payment
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0800-02-17-.13

Penalties for Violations of Fee Schedule Rules

0800-02-17-.14

Missed Appointment

0800-02-17-.15

Medical Report of Initial Visit and Progress Reports for Other than In-patient
Hospital Care

0800-02-17-.16

Additional Records

0800-02-17-.17

Deposition/Witness Appearances

0800-02-17-.18

Out-of-State Providers

0800-02-17-.19

Preauthorization

0800-02-17-.20 Repealed

0800-02-17-.21 Process for Resolving Differences Between Employers and Providers Regarding
Bills

0800-02-17-.22 Committee Review of Fee Schedule Disputes/Hearings

0800-02-17-.23 Repealed

| 0800-02-17-.24

Provider and Facility Fees for Copies of Medical Records

0800-02-17-.25

Impairment Ratings-Evaluations and in Medical Records

Chapter 0800-02-17
Rules for Medical Payments
New Rules

0800-02-17-.01 Purpose and Scope.

(1) Purpose:

Pursuant to Tenn. Code Ann. § 50-6-204 (Repl. 2005), this chapter, together with the Medical
Fee Schedule Rules, Chapter 0800- 02-18-.01 et seq., and the In-patient Hospital Fee Schedule
Rules, Chapter 0800-02-19-.01 et seq., (collectively hereinafter “Rules”) are hereby adopted by
the Administrator in order to establish a comprehensive medical fee schedule and a related
system which includes, but is not limited to, procedures for review of bills, enforcement procedures
and appeal hearings. The Administrator promulgates these Rules to establish the maximum
allowable fees for health care services falling within the purview of the Tennessee Workers'
Compensation Act (“Act”). This chapter must be used in conjunction with the Medical Fee
Schedule Rules (Chapter 0800-02-18) and the In-patient Hospital Fee Schedule Rules
(Chapter 0800-02-19). The Rules establish maximum allowable fees and procedures for all
medical care and services provided to any employee claiming medical benefits under the
Tennessee Workers’ Compensation Act. Employers and providers may negotiate and. contract
or pay lesser fees as are agreeable between them, but in no event shall reimbursement be in
excess of the Rules, subject to the civil penalties prescribed in the Rules, as assessed by, and in
the discretion of, the Administrator, the Administrator's designee, or an agency member appointed
by the Administrator. These Rules are applicable only to those injured employees claiming
benefits under the Tennessee Workers’ Compensation Act.

(2) Scope: These rules do all of the following:

(@)

(b)

(©)

Establish procedures by which the employer shall furnish, or cause to be furnished to an
employee who sustains a personal injury, illness, or occupational disease, reasonable and
necessary medical, surgical, and hospital services and medicines, or other attendance or
treatment recognized by the laws of the state as legal, when needed. The employer shall
also supply to the injured employee dental services, crutches, artificial limbs, eyes, teeth,
eyeglasses, hearing apparatus, and other appliances necessary to treat, so far as reasonably
and necessarily possible, and provide relief from the effects of that injury or occupational disease.

Establish schedules of maximum fees by a health facility or health care provider for such
treatment or attendance, service, device, apparatus, or medicine.

Establish procedures by which a health care provider shall be paid the lesser of: (1) the provider’s
usual bill," (2} the maximum fee established under these Rules, or (3) the MCO/PPO or any other
negotiated and contracted or lower price, where applicable. Unless authorized by the
administrator, in no event shall reimbursement be in excess of these Rules. Reimbursement in
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Department of State For Department of State Use Only

Division of Publications _
312 Rosa L. Parks, 8th Floor Snodgrass/TN Tower Sequence Number:

Nashville, TN 37243 ; .
Phone: 615.741.2650 , Notice ID(s):
Email: publications.information@tn.gov File Date:

Notice of Rulemaking Hearing

Hearings will be conducted in the manner prescribed by the Uniform Administrative Procedures Act, T.C.A. § 4-5-204. For
questions and copies of the notice, contact the person listed below.

. Agency/Board/Commission: Tennessee Department of Labor and Workforce Development
‘ Division: | Bureau of Workers’ Compensation
Contact Person: Troy Haley ]
Address: 220 French Landing Drive, 1-B, Nashviile, TN 37243
Phone: 615-532-0179
| , Email:  troy.haley@tn.gov

Any Individuals with disabilities who wish to participate in these proceedings (to review these filings) and
may require aid to facilitate such participation should contact the following at least 10 days prior to the
hearing:

ADA Contact: Troy Haley
Address: 220 French Landing Drive, 1-B, Nashville, TN 37243
| ~ Phone: 615-532-0179
[ Email: ' troy.haley@tn.gov

Hearing Location(s) (for additional locations, copy and paste table)

Address 1: | 220 French Landing Drive, 1-A

Address 2: | Tennessee Room

~ City: | Nashville

Zip: | 37243

Hearing Date : | XX/XX/2016

Hearing Time: | XX:XX a.m. CST/CDT

Additional Hearing Information:

Revision Type (check all that apply):
_ X Amendment
___ New
_____ Repeal

Rule(s) (ALL chapters and rules contained in filing must be listed. If needed, copy and paste additional
tables to accommodate more than one chapter. Please enter-only ONE Rule Number/Rule Title per row.)

' Chapter Number ~ Chapter Title

| 0800-02-17 _Rules for Medical PaymentsMedical-Gost-Containment-Program
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Rule Number | Rule Title

0800-02-17-.01 Purpose and Scope
0800-02-17-.02 Severability-and-PreemptionRepealed
0800-02-17-.03 Definitions

0800-02-17-.04

information Program Involving Rules

0800-02-17-.05

Procedure Codes/Adoption of the CMS Medicare Procedures, Guidelines and

Amounts
0800-02-17-.06 Procedures for Which Codes Are Not Listed
0800-02-17-.07 Modifier Codes

0800-02-17-.08

Total Procedures Billed Separately B

0800-02-17-.09

Independent Medical Examination to Evaluate Medical Aspects of Case B

- 0800-02-17-.10

Payment

0800-02-17-.11

Reimbursement for Employee-Paid Services

0800-02-17-.12

Recovery of Payment

0800-02-17-.13

Penalties for Violations of Fee Schedule Rules

0800-02-17-.14

Missed Appointment

0800-02-17-.15

Medical Report of Initial Visit and Progress Reports for Other than In-patient
Hospital Care '

0800-02-17-.16

Additional Records

0800-02-17-.17

Deposition/Witness Fee Limitation

0800-02-17-.18

Out-of-State Providers

0800-02-17-.19

Preauthorization

0800-02-17-.20

Utllization-ReviewRepealed

0800-02-17-.21

Process for Resolving Differences Between Carrier-eEmployer’s and Providers
Regarding Bills

0800-02-17-.22

Committee Review of Fee Schedule Disputes/Hearings

0800-02-17-.23

Rule-ReviewRepealed

0800-02-17-.24

Provider and Facility Fees for Copies of Medical Records

0800-02-17-.25

Impairment Ratings-Evaluations and in Medical Records

(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http://state.tn.us/sos/rules/1360/1360.htm)

0800-02-17-

(1

.01 PURPOSE AND SCOPE.

Purpose. Pursuant to Tenn. Code Ann. § 50-6-204 (Repl. 2005), this chapterthe
following-Medical-Cost—ContainmentProgram—Rules, together with the Medical Fee
Schedule Rules, Chapter 0800- 02-18-.01 et seq., and the In-patient Hospital Fee
Schedule Rules, Chapter 0800-02-19-.01 et seq., (collectively hereinafter “Rules”) are
hereby adopted by the Administrator in order to establish a comprehensive medical
fee schedule and a related system which includes, but is not limited to, procedures for
review of bills, enforcement procedures and appeal hearings;-to—implement-a-medical
fee-schedule. The Administrator promulgates these Rules to establish the maximum
allowable fees for health care services falling within the purview of the Tennessee
Workers' Compensation Act (“Act’). This chapterese—Medisal-Cost—Containment

must be used in conjunction with the Medical Fee Schedule Rules
{(Chapter 0800-02-18) and the In-patient Hospital Fee Schedule Rules_{Chapter
0800-02-19). The Rules establish maximum allowable fees and procedures for all
medical care and services provided to any employee claiming medical benefits under
the Tennessee Workers' Compensation Act. EmployerEemployers’s. carriers—and
providers may negotiate and contract or pay lesser fees as are agreeable between
them, but in no event shall reimbursement be in excess of the Rules, subject to the
civil penalties prescribed in the Rules, as assessed by, and in the discretion of, the
Administrator, the Administrator's designee, or an agency member appointed by the
Administrator. These Rules are applicable only to those injured employees claiming

267




beneflts under the Tennessee Workers Compensatron Act%ar&apphea%e

Scope. These rules do all of the following:

Establish procedures by which the employer‘emplover” shall furnish, or cause to be-
furnished to an employee who sustalnsreeewes a personal mjury, rllness, or suffers-an-
occupational disease, 4 i ,
ansrng—eu#eﬂan&m—theeeerse@ﬂempleymerﬁ—reasonable and necessary medlcai
surgical, and hospital services and medicines, or other attendance or treatment
recognized by the laws of the state as legal, when needed. The employer‘employer”
shall also supply to the injured employee dental services, crutches, artificial limbs,
eyes, teeth, eyeglasses, hearing apparatus, and other appliances necessary to
treateure, so far as reasonably and necessarily possible, and provide reliefve from the
effects of thate injury or occupational disease.

(b) Establish schedules of maximum fees by a health facility or health care provider for
such treatment or attendance, service, device, apparatus, or medicine.

(c) Establish procedures by which a health care provider shall be paid the lesser of: (1) the
provider's usual bill, (2) the maximum fee established under these Rules, or (3) the
MCO/PPO or any other negotiated and contracted or lower price, where applicable.
Unless authorized by the administrator, lin no event shall reimbursement be in
excess of these Rules. Reimbursement in excess of these Rules may, at the
Administrator’s discretion, result in civil penalties of not less than fifty dollars ($50) nor
greater than five thousand dollars ($5,000.00)up—to—oneten—thousand—dollars
{$40,000-00) per violation each assessed severally against the provider accepting
such fee and the earrieremployer” paying the excessive fee, if a pattern or practice
of such activity is found. At the Admlmstrators drscretron multrple violations
by asush provider-may
be subject the provider to exclusron from further partrmpatmg in prowdmg medrcal care fo
iniured workers care under the Act.

(d) Identify utilization of health care and health services which is above the usual range of
utilization for such services, based on medically accepted standards. Also to provide
the ability by a carderemployer” and the Bureaubivisien to obtain necessary records,
medical bills, and other information concerning any health care or health service under
review.

(e) Establish a system for the evaluation by an carrier’employer” of the appropriateness
in terms of both the level of and the quality of health care and health services
provided to injured employees, based upon medically accepted standards.

Permit review by the Bureaubivision of the records and medical bills of any health
facility or health care provider to determine whether or not they are in compliance
with these Rules, or which may be requiring unjustified and/or unnecessary treatment,
hospitalization or office visits_or other healthcare services.-




1)

(9) Provide for deposition and witness feesEstablish-maximum-feesfor-

(h)  Establish maximum fees for medical reports.

(i) Provide for uniformity of billing for provider services.

i) Establish the effective date for implementation of these Rules. Adopt by reference as
part of these Rules, the American Medical Association’s CPT®, Medical Fee Schedule
Rules (Chapter 0800-02-18), the In-patient Hospital Fee Schedule (Chapter 0800-02-19)
and any amendments to them.

(k)  Establish procedures for reporting of medical claims.

()  Establish procedures for pre-authorization utilization-review-of non-emergency
hospitalizations, transfers between facilities, and outpatient services.

(m) Establish procedures for imposing and collecting civil penalties for violations of these
Rules.

(n) __ These rules shall apply where appropriate in conjunction with electronic submission of
payments (e-billing).

Authority: T.C.A. §§ 50-6-102, 50-6-118, 50-6-125, 50-6-128, 50-6-204, 50-6-205 50-6-226, 50-6-233
(Repl. 2005)-T.C.A. § 50-6-202 and-Public Chapters-282-8-289-{2013}. Administrative History: Public
necessity rule filed June 5, 2005, effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective ~through April 30, 2006. Original rule filed February 3, 2006;
effective April 19, 2006.

Amendments filed June 12, 2009, effective August 26, 2009. Amendment filed December 26, 2013;
effective March 26, 2014.

0800-02-17--02—SEVERABILITY-ANDPREEMPTION 0800-02-17-.02 RESERVED.

Authority: T.C.A. 8§88 50-6-204, 50-6-205 and 50-6-233 (Repl. 2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 18, 2005; effective through April 30, 2006. Original rule filed February 3, 2006: effective April
19, 2006.

0800-02-17-.03 DEFINITIONS. The following definitions are for the purposes of and are applicable to
the Medical Cost Containment Program Rules (Chapter 0800-02-17), the Medical Fee Schedule Rules
(Chapter 0800-02-18) and the In-patient Hospital Fee Schedule Rules (Chapter 0800-02-19):

(4D} “‘Act” means Tennessee’s Workers’ Compensation Act, Tenn. Code Ann. §§ 50-68-101-et
seq.as currently enacted by the Tennessee General Assembly,—specifically including any
future enactments by the Tennessee General Assembly involving amendments, deletions,
additions, repeals, or any other modification, in any form of the Workers' Compensation Act.—-
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as-amended.

2)  “Adjust’ means that an carrier’employer” or-a-carrier's-agent-changesreduces a health care
provider's request for paymentrpayment,_including but not limited to-such-as:

(a) Applies the maximum fee allowable under these Rules;

(b)  Applies an agreed upon discount to the provider's usual bill_in accordance with the
requirement in TCA §50-6-215;;

(c) Adjusts to a usual and custcmary-reasenable amount when the maximum fee is by report;

(d)  Recodes-aprocedure{d}—Reduces or; -denies all or part of a properly-submitted bill for

payment as a result of bill review;

{d)(e) Recodes a procedure.:utilization-review

3)  “Administrator” means the chief administrative officer of the Bureau of Workers’

Compensation Division—of—the—Tennessee—Department—of —Labor—and—\Workiorce
Development; or the Administrator's designee.

4)  “Appropriate care’” means health care that is suitable for a particular person, condition,
occasion, or place as determined by the Administrator or the Administrator's designee after
consultation with the Medical Director.

5)  “Bill’ means a request by a provider submitted to an earrier"'employer” for payment for
health care services provided in connection with a compensable injury, illness or occupational
disease.

gy H 5

78) "BR” (By Report) means that the procedure is not assigned a maximum fee and requires a
written description. The description shall be included on the bill or attached to the bill and shall
include the following information, as appropriate:

(a) Copies of operative reports.
(b)  Consultation reports.
(c) Progress notes.

(d) Office notes or other applicable documentation.

(e) Description of equipment or supply (when that is the bill).

“Bureau” means the Tennessee Bureau of Workers' Compensation as defined in T. C.A.
§ 50-6-102. an autonomous unit attached foradministrative-purpoesed-to the Tennessee
Department of Labor and Workforce Development for administrative matters only pursuant

toT. C.A. § 4-3-1409.

(8) “Case” means a compensable injury, iliness or occupational disease identified by the worker’s
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name and date of injury, illness or occupational disease.

9) “CMS” means the U.S. Centers for Medicare & Medicaid Services (formerly Health Care

Financing Administration). The rules promulgated by CMS used in these chapters are
referred to as “Medicare”.

%) !S! lg”’ﬁ S8 GE' e ea S,H € ?G HRISSIO e’ of t‘xe Ie’; essee—Department—o I:abAe' al!d

10) “Complete procedure” means a procedure containing a series of steps which are not to be
billed separately, as defined by Medicare.-

11)

“Consultant service” means; in regard to the health care of a covered injury and illness; an
examination, evaluation, and opinion rendered by a health care specialist when requested by
the authorized treating practitioner or by the employee; and which includes a history,
examination, evaluation of treatment, and a written report. If the consulting practitioner
assumes responsibility for the continuing care of the patient, subsequent service(s) cease(s)
to be a consultant service.

13)12) "CPT®™" means the most current edition of the American Medical Association’s Current
Procedural Terminology.

44313) “Critical care” has the same meaning as defined by Medicare thatin-the-mosteurrentversion
ofthe CRT,

45)14) “"Day” means a calendar day, unless otherwise designated in these Rules.

15) {20} “Diagnostic procedure” means a service which aids in determining the nature and/or
cause of an occupational disease, iliness or injury.

16) “Diagnostic Code” means the properly constructed numeric code from the International
Classification of Diseases, version {CD-9-CM for dates of service before October 1, 2015. For
dates of service on or after October 1, 2015, it means the properly constructed alpha-numeric
code, ICD-10-CM.

17) “Dispute” means a disagreement between an carrieremployer” er-a-cafriers—agent-and a
health care provider on interpretation, payment under, or application of these Rules.

18) “MS-DRG” (Diagnosis Related Group) means one of the classifications of diaghoses in
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which patients demonstrate similar resource consumption and length of stay patterns as

defined for Medicare-purposes-by-CMS-{see"HGEAY).

19) “Durable Mmedical Eequipment” or “DME” is equipment which (1) can withstand repeated
use,
(2) is primarily and customarily used to serve a medical purpose, (3) generally is not useful to
a person in the absence of iliness, injury or occupational disease, and (4) is appropriate for
use in the home.

20) ““Employer” means an “employer’ as definedin T.C.A. § 50-6-102, but also includes an

“employer®s insurer, third party administrator, self-insured “employer®s, self-insured pools
and trusts, as well as the “employer”s legally authorized representative or legal counsel, and
agents to accomplish billing and payment transactions, as applicable.

20321) “Established patient” has the same meaning as in the most current version of the CPT®.

2122) _“Expendable medical supply” means a disposable article which is needed in quantity on
a daily or monthly basis.

22)23) “Focused review’ means the evaluation of a specific health care service or provider
to establish patterns of use and doliar expenditures.

23)24) “Follow-up care” means the care which is related to the recovery from a specific
procedure and which is considered part of the procedure’'s maximum allowable payment, as
defined by Medicare; but does not include care for complications.

24325) “Follow-up days” means the days of care following a surgical procedure which are included
in the procedure’s maximum allowable payment, as defined by Medicare; but does not include
care for complications.

25)26) “Follow-up visits” means the number of office visits following a surgical procedure which
is included in the procedure’s maximum allowable payment, as defined by Medicare; but
does not include care for complications.

28— HCFA {now-the "CMS"} means-the U.S-Centers-for Medicare- & Medicaid-Servicesformerly
known-as-the-Health-Care-Einancing-Administration-of -the-U.S-Deparment of Health-and
Human-Sendces-

27) “Health care organization” means a group of practitioners or individuals joined together to
provide health care services and includes, but is not limited to, a freestanding surgical
outpatient facility, health maintenance organization, an industrial or other clinic, an
occupational health care center, a home health agency, a visiting nurse association, a
laboratory, a medical supply company, or a community mental health center.

28) ‘“Health care review’ means the review of a health care case or bil, or both, by an

carrier’employer’-or-the-carriers-agent.

29) "Health Care Specialist’ means a board-certified practitioner, board-eligible practitioner, or a
practitioner otherwise considered an expert in a particular field of health care service by virtue
of education, training, and experience generally accepted by practitioners in that particular
field of health care service.

3130) “Inappropriate health care” means employment-related health care that is not

suitable for a particular person, condition, occasion, or place as determined by the
Administrator or the Administrator's designee after consultation with the Bureaubivisien's
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Medical Director.

32)31) “Incidental surgery” means a surgery performed through the same incision, on the same

(32)

day, by the same doctor, and not related to the original or covered diagnosis_that is in accord
with the Medicare rules.-

“Independent Mmedical Eexamination” means an examination and evaluation conducted _

33)
34)

35)

36)

by a practitioner -different-from-thepractitioner who has not previously been involved in -

providing care to the examinee. There is no doctor/therapist-patient relationship ;-etherthan-
This does not include one conducted under the B u r e a u Bivisien’s Medical Impairment _
Rating Registry (“MIRR”) Program.

“Independent procedure” means a procedure which may be carried out by itself, separate and
apart from the total service that usually accompanies it according to CPT® guidelines.-
“Injury” has the same meaning defined in T.C.A 50-6-102.

“Inpatient services” mean services rendered to a person who is formally admitted to a hospital
and whose condition is such that reguires Inpatient admission in accordance with industry standard

guidelineslength-of stay-exceeds-23-hours,

“Institutional services” mean all non-physician services rendered within the institution by an
agent of the institution.

37) _"Maximum allowable payment” means the maximum fee for a procedure established by these

Rules or the usual and customary bill as defined in these Rules, whichever is less, except as
otherwise might be specified. In no event shall reimbursement be in excess of the
BureauBivisien’'s Medical Fee Schedule, unless otherwise authorized by the administrator.
Fee collected Bills in excess of the BureauDivisien's Medical Fee Schedule_and reported to
the Bureau, may shall, at the Administrator's discretion, result in civil penalties of fiffy
dollars ($50.00) to five thousand dollars ($5,000.00) up-to-ten-thousand-dollars
{$40,000-00)-per violation for each violation- assessed severally against the provider accepting
such fee and the carrier’employer’ paying the excessive fee, whenever a pattern or
practice of such activity is found. At the Administrator's discretion, multiple violations by a

such provider may-also-be-reported-to-the -appropriate-certifying-board,—and may be subject

the provider to exclusion from participating in providing workers care underthe Act.

37)38)

“Maximum fee” means the maximum allowable paymentfee for a procedure established by
this rule, the Medical Fee Schedule and the In-patient Hospital Fee Schedule.

28339} "Medical admission” means any hospital admission where the primary services rendered

are notsurgical_or in an acute care hospital where the admission is to special unit such as
inpatient psychiatric or rehab beds, or in a separately licensed psychiatric or rehabilitationve

hospital.
n-nature
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39)40) "Medical Director” means the BureaubBivision’'s Medical Director appointed by the
Administrator pursuantto T.C.A. § 50-6-126-(Repl-1888).

40141)  “Medical only case” means a case which does not involve lost work time.

41342) _"Medical supply” means either a piece of durable medical equipment or an
expendable medical supply.

42)43) “Modifier code” means a 2-digit number or alphabetical designation used in conjunction
with the procedure code to describe unusualcircumstances, as defined by CMS which
arise in the treatment of an injured or ill employee.

recent edition of CPT®.

44345) "Operative report” means the practitioner's written description of the surgery and includes
all of the following:

a. A preoperative diagnosis.

b. A postoperative diagnosis.

c. A step-by-step description of the surgery.

d. An identification of problems which occurred during surgery.

e. The condition of the patient, when leaving the operating room, the practitioner’s office,
or the health care organization.

45)46) “Ophthalmologist” shall be defined according to T.C.A. § 71-4-102(3).

48)47) “Optician” shall mean a licensed dispensing optician as set forth in T.C.A. § 63-14-103.
47348) "Optometrist’ means an individual licensed to practice optometry.

48)49) "Optometry” shall be defined according to T.C.A. § 63-8-102(12).

49)50) "Orthotic equipment” means an orthopedic apparatus designed to support, align,
prevent, correct deformities, or improve the function of a movable body part.

50)51) “Orthotist” means a person skilled in the construction and application of orthotic equipment.

54152) _"Outpatient service® means a service provided by the following, but not limited to, types
of facilities: physicians’ offices and clinics, hospital emergency rooms, hospital outpatient
facilities, community mental health centers, outpatient psychiatric hospitals, outpatient
psychiatric units, and freestanding surgical outpatient facilities also known as ambulatory
surgical centers.

82)53) "Package” means a surgical procedure that includes but is not limited to all of the
following components:

(&) The operation itself.

(b) Localinfiltration.
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(c) Topical anesthesia when used.

(d) The normal; or global follow-up period and/or visits This—includes—a-—standard
as defmed bv GMS—CPTW &neempheated«ieuew—

[ Yat

53)54) “Pattern ofr practice” means at-least-ene-(4-ormore repeated, similar violations over

a three -year periodinone-year of the Medical Fee Schedule Rules%e—Me&ea—Gesi

54355) “"Pharmacy” means the place where the science, art, and practice of preparing,
preserving, compounding, dispensing, and giving appropriate instruction in the use of drugs is
practiced_and governed by the Board of Pharmacy-

56}56) “Practitioner” means a person licensed, registered, or certified as an audiologist, docter
of chiropractic_physician, doctor of dental surgery, doctor of medicine, doctor of
osteopathy, doctor of podiatry, doctor of optometry, nurse, nurse anesthetist, nurse
practitioner, occupational therapist, orthotist, pharmacist, physical therapist, physician’s
assistant, prosthetist, psychologist, or other person licensed, registered, or certified as a
health care professional, or their agents used to accomplish medical records, billing and
payment transactions.

56457)‘Preauthorization” for workers’ compensation claims means that the employer, prospectively,
retrospectively, or concurrently, authorizes the payment of medical benefits. Preauthorization
for workers’' compensation claims does not mean that the employer accepts the claim or has
made a final determination on the compensability of the claim. Preauthorization for workers’

compensation Claims does not mclude utilization review. —Preau%hemaie@aLmeans—%hat-—the

57)58) “Primary procedure” means the therapeutic procedure most closely related to the
principle diagnosis.

58)59) “Procedure” means a unit of health service.

59)60) “Procedure code” means an alpha/numeric or numeric sequence used to identify a service

performed and billed by a qualified provider.—5-digit-nrumerical-sequence—-or-a-seguence
containing-an-alpha-or-alphas-and-followed-by-three-or-four-digitswhich-identifies-the service
performed-and billed-.

61) ‘Properly submitted and complete bill” means a request by for a provider for payment
of health care services submitted to a—carrier the employer on the appropriate
forms which are completed pursuant to this rule or the rules
appropriate to electronic billing. To be properly submitted and
complete, the bill shall:
a. Identify:

(1) The injured employee who received the service;

(2) The employer and the responsible paying agent with information
sufficient to contact the responsible party in case of a dispute or
questions. This information shall be provided by the payer if the bil
is adjusted, contested or rejected and shall include a clear
explanation of the reasons.

{3) The health care provider with an IRS, NP1 or other appropriate identifier:

(4) The medical service product;

(5) Other information required by the form;
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b. include a valid MS-DRG. Revenue Code, CPT® or HCPCS code as applicable.

c. include a ICD-10-CM codes where necessary shall be used by all parties.

d. have attached, in legible text, all supporting documentation required for the
particular bill format, including, but not limited to, medical reports and
records, evaluation reports, narrative reports, assessment reports,
progress reports/notes, clinical notes, hospital records and diagnostic
test results that may be expressly required by law or can reasonably be
expected by the payer or its aqent under the laws of Tennessee

(62) “Prosthesis” means an artificial substitute for a missing body part.

(63) “Prosthetist” means a person skilled in the construction and application of prosthesis.

(64) “Provider” means a facility, health care organization, or a practitioner,_or their agents to

accomplish medxcal records, correspondences bxllmq and payment transactsons -

(65) "Reject’ means that an carrieremployer” or-a-carriers-agent denies partial-or total
payment to a provider or denies a provider's request for reconsideration._Notification of
any full or partial rejection must be made within fifteen (15) business days of receipt of the
bill by the employer.

(66) “Secondary procedure” means a surgical procedure which is performed to ameliorate
conditions that are found to exist during the performance of a primary surgery and
which is considered an independent procedure that may not be performed as a part
of the primary surgery or for the existing condition, as defined by Medicare -

(67) “Stop-Loss Payment” or “SLP" means an independent method of payment for an
unusually costly or lengthy stay.

(68) “Stop-Loss Reimbursement Factor” or “SLRF” means a factor established by the
Administrator to be used as a multiplier to establish a reimbursement amount when
total hospital bills have exceeded specific stop-loss_doliar thresholds.

(69) “Stop-Loss Threshold” or “SLT” means a dollar threshold of bills established by the
Administrator, beyond which reimbursement is calculated by multiplying the applicable
SLRF times the total dollars billeds identifying-following that particular doliar threshold.

(70) “Surgical admission” means any hospital admission for which the patient has a surgical
MS-DRG as defmed by Medscare GMS

(71) “Timely Filing of bills for medical services” means the period of time within which a request
for payment from a provider must be billed-consistent withwithin-MedicareGMs-guideline
time limits,

(72) “Timely Payment’ -means the period of time that the employer has to remit
payment to the provider .

(73) “Transfer between facilities” means to move or remove a patient from one facility to
another for a purpose related to obtaining or continuing medical care. The transfer
may or may not involve a change in the admittance status of the patient, i.e., patient
transported from one facility to another to obtain specific care, diagnostic testing, or
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other medical services not available in the facility in which the patient has been
admitted. The transfer between facilities shall include costs related to transportation of
patient to obtain medical care.

(74) "Usual and customary” means eighty percent (80%) of a specific provider's billed charges.

(75) “UB-92_HGCFA-1450.CMS--1500 or CMS-1450, UB04" or their successors means the most
recent industry standard health insurance claim forms maintained for use by medical care
providers and institutions,__including t-he ADA form for dentists and the NCPDP WC/PC
UCF for pharmacies,

(76) "Utilization Rreview” means evaluation of the necessity, appropriateness, efficiency and
quality of medical care services, including the prescribing of one (1) or more Schedule
II, Hl or IV controlled substances for pain management for a period of time exceeding
ninety (90) days from the initial prescription of such controlled substances, provided to
an injured or disabled employee based upon medically accepted standards and an
objective evaluation of the medical care services provided; provided, that “utilization
review" does not include the establishment of approved payment levels, ef a review of
medical bills charges or fees, or an initial evaluation of an injured or disabled employee
by a physician specializing in pain management. “Utilization review,” also known as
“Utilization management,” does not include the evaluation or determination of causation
or the compensability of a claim. For workers’ compensation claims, “utilization review”
is not a component of preauthorization. The employer shall be responsible for all costs
associated with utilization review and shall in no event obligate the employee, health
care provider or Bureau to pay for such services.

Authority: T.CA. §§ 50-6-102, 50-6-202, 50-6-204, 50-6-205, 50-6-226, 50-6-233 (Repl. 2005).—
and—Public

Ghapters-282-&-289-{2013). Administrative History: Public necessity rule filed June 5, 2005; effective
through November 27, 2005. Public necessity rule filed November 16, 2005; effective through April 30,
2006. Original rule filed February 3, 2006; effective April 19, 2006. Amendment filed December 20, 2007;
effective March 4, 2008. Amendments filed June 12, 2009; effective August 26, 2009. Amendment filed
December 26, 2013; effective March 26, 2014.

0800-02-17-.04 RESERVED lNFQRMAﬂONERGGRAM—ENVQ&WN&RULE&

0800-02-17-.05 PROCEDURE- CODES/ADOPTION OF THE CMS: MEDICARE PROCEDURES,
GUIDELINES AND AMOUNTS.

(1)  Services and medical supplies must be coded with valid procedure or supply codes of the
Health Care Financing Administration Common Procedure Coding System (‘HCPCS?).
Procedure codes used in these rules were developed and copyrighted by the American
Medical Association (*AMA”).

(2) The most current effective editions of the American Medical Association’s Current Procedural
Terminology (“CPT®"), the Medicare MS-DRG table and the Medicare RBRVS_in effect on
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the date of service or date of discharge, Fhe—Physicians—Guide and the National
Correct Coding initiative edits ("NCCI") are incorporated in these Rules and must
be used in conjunction with these Rules.

(3) Unless otherwise explicitly stated in these Rules, the most current effective Medicare
procedures and guidelines are hereby adopted and incorporated as part of these Rules as if
fully set out herein and are effective upon adoption and implementation by Medicarethe-CMS.

(4)  Whenever there is no specific fee or methodology for reimbursement set forth in these
Rules, then the maximum amount of reimbursement shall be at 100% of the current,
effective-EMS’ Medicare allowable amount. The current effective Medicare guidelines  and
procedures_on the date of service shall be followed in arriving at the correct amount, subject
tothe ___ requirements of Rule 0800- 02-18-.02(4). The Medical Fee Schedule
conversion factor and TN specific conversion percentages amounts may be, upon review by
the Administrator, adjusted periodicallyannually. Whenever there is no applicable Medicare
code or __methodology, the service, equipment, diagnostic procedure, etc. shall be
reimbursed at the _usual and customary amount as defined in Rule 0800-02-17-.03(80) of
this Chapter,

(5) - Telehealth: the definitions, licensing and processes for the purpose of these rules shall be the
same as adopted by the Tennessee Department of Health. Payments shall be the based upon
the applicable Medicare guidelines and coding for the different service providers with the
exception of any geographic restriction.

Authority: T.C.A. §§ 50-6-102, 50-6-204, 50-6-205, 50-6-226, 50-6-233

GChapters282-8&-289-{2013). Administrative History: Public necessity rule f//ed June 5 2005, effective
through November 27, 2005. Public necessity rule filed November 16, 2005; effective through April 30,
2006. Original rule filed February 3, 2006; effective April 19, 2006. Amendment filed June 12, 2009;
effective August 26, 2009. Amendment filed December 26, 2013; effective March 26, 2014.

0800-02-17-.06 PROCEDURES FOR WHICH CODES ARE NOT LISTED.

(1) If a procedure is performed which is not listed in the Medicare Resource Based Relative
Value Scale (“RBRVS”), the health care provider must use an appropriate CPT®
procedure code or revenue code, as applicable. The provider must submit an
explanation, such as copies of operative reports, consultation reports, progress notes, office
notes or other applicable documentation, or description of equipment or supply (when that is
the bill).

(2) The CPT® contains procedure codes for unlisted procedures. These codes should only
be—used when there is no procedure code which accurately describes the service
rendered. A special report is required.- as-tThese services are reimbursed BR (by regort,
see 0800-02-17-.03(6)).-

; Rei . or's rovi E
WMW@%W—GHH&WQ&MW
services—as-identified-by-the-carrier—based-on-data-which-is-representative-of
Tennessee billsH-availlable/applicable-

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233—{Repi—2008). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 2006, effective April
19, 2006. Amendment filed March 12, 2012; to have been effective June 10, 2012. The Government
Operations Committee filed a stay on May 7, 2012; new effective date August 8, 2012.

0800-02-17-.07 MODIFIER CODES.
(1) Modifiers listed in the most current CPT® shall be added to the procedure code when

the service or procedure has been altered from the basic procedure described by the
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descriptor.

(2) The use of modifiers does not imply or guarantee that a provider will receive reimbursement
as billed. Reimbursement for modified services or procedures must be based on
documentation of reasonableness and necessity and must be determined on a case-by-case
basis.

(3) When Modifier 21, 22, or 25 is used, a report explaining the medical necessity of the
situation must be submitted to the sarrieremployer. It is not appropriate to use Modifier 21,
22, or 25 for routine billing.

(4) The maximum allowable additional amount under these Rules for Modifier 22 is 4050%,_not to

exceed billed charqes of the prlmarv procedure erewéed%a@suehmaxrmum—shakenly—aeply

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233-{Repl—2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendment filed June 12, 2009; effective August 26, 2009.

0800-02-17-.08 TOTAL PROCEDURES BILLED SEPARATELY.

(1)  Certain diagnostic procedures (neurological testing, radiology and pathology procedures, etc.)
may be performed by two separate entities that also bill separately for the professional and
technical components. When this occurs, the total reimbursement must not exceed the
maximum medical fee schedule allowable for the 5-digit-procedure code listed.

(@) When billing for the professional component only, Modifier 26 must be added to the
appropriate 5-digitprocedure code.

(b) When billing for the technical component only, Modifier TC (Technical Component)
is tomust be added to the appropriate 5-digit-procedure code.

Authority: T.C.A. §§ 50-6-128, 50-6-204 and 50-6-205-{Repl—2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006.

0800-02-17-.09 INDEPENDENT MEDICAL EXAMINATION TO EVALUATE MEDICAL ASPECTS OF
CASE.

(1)  An lindependent WMmedical Eexamination, other than one conducted under the
Bureaubivisien's MIRR Program, shall include a study of previous history and medical care
information, diagnostic studies, diagnostic x-rays, and laboratory studies, as well as an
examination and evaluation. This service may be necessary in order to make a judgment
regarding the current status of the injured or ill worker, or to determine the need for further
health care.

(2) An lindependent Mmedical Eexamination, performed to evaluate the medical aspects of a
case (other than one conducted under the BureaubBivision's MIRR Program), shall be
billed using the appropriate independent medical examination procedure, and shall include
the practitioner's time only. Time spent shall include face-to-face time with the patient, time
spent reviewing records, reports and studies, and time spent preparing reports. The office
visit bill is included with the CPT® code, 99456 -and shall not be billed separately. The total
amount for an IME under this Rule shall not exceed $500.00 per hour, and shall be pro-rated
per halfguarter hour, i.e. two and one- half hours may not exceed $1,250.00. Physicians
may only require pre-payment of $500.00 for an IME; provided, that following the compietion
of the IME and report, the physician may bill for other amounts appropriately due, -and-tThe
payer may recover any amounts that were overpaid.
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(4)

Any laboratory procedure, x-ray procedure, and any other test which is needed to establish
the worker's ability to return to work shall be identified by the appropriate procedure code
established by this Rule and reimbursed accordingly.

Physicians who perform consultant services and/or records review in order to determine
whether to accept a new patient shall not bill for an IME. Rather, such physicians shall bill
using CPT codes 99358 and 99359. The reimbursement shall be $200.00 for the first hour of
review and $100.00 for each additional hour,; provided; that each halfauarter hour shall be
pro- rated. Any prepayment request may not exceed $500.00.-

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233—{Repl—2005). Administrative History: Public
necessity rule filed June 5, 2005, effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendments filed March 12, 2012; to have been effective June 10, 2012. The Government
Operations Committee filed a stay on May 7, 2012; new effective date August 9, 2012.

0800-02-17-10 PAYMENT.

(1)

Reimbursement for all health care services and supplies shall be the lesser of (a) the
provider's usual billed charge, (b) the maximum fee calculated according to these Rules
(and/or any amendments to these Rules) or (c) the agreed contracted or published
dpon rate between the provider and the MCO/PPO pursuantto T.C.A. § 50-6-215.-er
any—other-lower-price. A licensed provider or institution shall receive no more than the
maximum allowable payment, in accordance with these Rules, for appropriate health care
services rendered to a person who is entitled to health care services under the Act. Any
provider reimbursed or earrieremployer> paying an amount which is in excess of these
Rules shall have a period ofninety{88jone hundred eighty (180) calendar days from the
time of receipt/payment of such excessive payment in which to refund/recover the
overpayment amount. Overpayments refunded/recovered within this time period shall not
constitute a violation under these Rules.

The most current edition of the Medicare RBRVS: The Physicians’ Guide_in effect on the
date of service or date of discharge is adopted by reference as part of these Rules. The
Medicare RBRVS is distributed by the American Medical Association and by the Office of
the Federal Register and is also available on the Internet—  at
www.cms.hhs.gov/home/medicare.asp. Whenever a different guideline or
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procedure is not set forth in these Rules, the mest-current-effective Medicare guidelines and
procedures in effect on the date of service shall be followed.

(3) When extraordinary services resulting from severe head injuries, major burns, severe
neurological injuries or any injury requiring an extended period of intensive care are required,
a greater fee may be allowed up to 150% of the professional service fees normally allowed
under these Rules. Such cases shall be billed with modifier 21 or 22 (for CPT® coded
procedures) and shall contain a detailed written description of the extraordinary service
rendered and the need therefore. This provision does not apply to In-patient Hospital Care
facility fees which are specifically addressed in the In-patient Hospital Fee Schedule Rules,
Chapter 0800-02-19.

(4) Billing for provider services shall be submitted on industry standard billing forms; UB--04
CMS-1450, CMS-1500, the ADA form for dental providers and the NCPDP/PC UCF for
pharmacies, or their official replacement forms. Electronic billing submissions shall be in

accord with the Bureau’s rules for electronic billing approved-by-the-Division-UB-82and
CMS 00 heir offici an MS- wision-does-not desianate-a-specific

iy

{8)(5) An earrier employer’s payment shall reflect any adjustments in the bill.

(@) An earrerfemployer” shall-must provide an explanation of medical benefits with
current and complete contact information for to a health care provider whenever the
earrieremployer”’s reimbursement differs from the amount billed by the provider,_using

industry standard remark codes.

(b) —A provider shall not attempt to collect from the injured employee; employer; or
carrieremployer any amounts properly reduced by the carrieremployer.

(c) All such communications shall comply with all applicable Medicare and
HIPAA requirements.

(d) Remittances for electronically submitted bills shall be in accordance with the Bureau's
rules for electronic -billing—rules.

(#6) All providers and carriers shall use electronic billing and EDI, if they have the capability to do
so. All such communications shall comply with all applicable Medicare and HIPPA requirements.

monthly-and-shall-be-payable-te-the providerat-the time of reimbursement: An employer shall
date stamp medical bills and reports not submitted electronically upon receipt. Payment for
all properly submitted and complete bill not disputed within 15 business days (or uncontested
portions of the bill) shall be made to the provider within thirty 30 calendar days.
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—(8) The employer shallmust notify the provider within fifteen (15) business days of receipt of the bill
that it was not properly submitted and specify the reason(s).

(9) _When an employer-carrier disputes a bill or portion thereof, the_employer-carrier shall pay the
undisputed portion of the bill W|th|n thwty—eee (304) cakendar days of rece|pt of a properly
submitted bill. Any .

(10) Any provider not receiving timely payment of the undisputed portion of the provider’s bill may
institute a collection action in a court having proper jurisdiction over such matters to obtain
payment of the billtogetherwith-the-interest-civil-penalty-6f 25%-APR. Such providers, if they
prevail, shall also be entitled to reasonable costs and attorney fees incurred in such collection
actions to be paid by the-carriererself-insured employer.

(11) Billings not submitted on the proper form, as prescribed in these Rules, the In-patient Hospital
Fee Schedule Rules, and the Medical Fee Schedule Rules, may be returned to the provider
for correction and resubmission. If an carrier’employer® returns such billings, it must do so
within 15 business20-calendar days of receipt of the bill. The number of days between the
date the carrieremployer returns

——the billing to the provider and the date the carrier’employer” receives the corrected billing, shall
not apply toward the thirty-one (3034) calendarecalendar days within which the

carrieremplover” is required to make payment. @t@ayments—%e—p\cewdepsﬁfe%mmai
examinations—and-contipuing-necessa

sub;teet—te—;ambe%semeet—by—the%mpleyee The rules for e!ectromc bllhnq shall applv to the

tvpes of forms Where appllcable

(12) Payments to providers for initial examinations and treatment authorized by the carrier or
employer shall be paid by that-carrierer employer and shall not later be subject to
reimbursement by the employee, even if the injury or condition for which the employee was sent
to the provider is later determined non-compensable under the Act.

(13) Provider requests for pre-payment may not exceed five hundred ($500.00) dollars for any
individual services except the impairment rating.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233-{Repl—20085). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendments filed June 12, 2009; effective August 26, 2009. Amendments filed March 12,
2012; to have been effective June 10, 2012. The Government Operations Committee filed a stay on May
7, 2012, new effective date August 9, 2012.

0800-02-17-.11 -REIMBURSEMENT FOR EMPLOYEE-PAID SERVICES.

Notwithstanding any other provision of this rule, if an employee has personally paid for a
health care service and at a later date an earrieremployer is determined to be responsible
for the payment_for that specific service, then the employee shall be fully reimbursed by the
carrieremployer. Medical fee schedule maximum payments may not apply under this provision.

Authority: T.C.A. §§ 50-6-128, 50-6-204 and 50-6-205-{Rept—2005). Administrative History: Public
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necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006.

0800-02-17-12 RECOVERY OF PAYMENT.

3  Nothing in these Rules shall preclude the recovery of payment already made for services and
bills which may later be found to have been-medically paid at an amount which exceeds the
maximum allowable payment. Likewise, nothing in these Rules shall preclude any provider
from receiving additional payment for services or supplies if it is properly due that provider
and does not exceed the amount allowed by these Rules.

Authority: T.C.A. §§ 50-6-204, 50-6-205, 50-6-226 and 50-6-233-{Repl—2005). Administrative History:
Public necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 20086, effective April
19, 2006. Amendment filed March 12, 2012; to have been effective June 10, 2012. The Government
Operations Committee stayed the amendment on May 7, 2012; new effective date August 9, 2012
Amendment filed December 26, 2013; effective March 26, 2014.

0800-02-17-.13 PENALTIES FOR VIOLATIONS OF FEE SCHEDULE RULES.

(1) Except when a waiver has been granted by the Bureau,—+—pProviders shall not accept and
employeremployers er-carriers shall not pay any amount for health care services provided for
the treatment of a covered injury or illness or for any other services encompassed within
the these Medical-Cost-Containment-Program-Rules, Medical Fee Schedule Rules or the
In-patient Hospital Fee Schedule Rules, when that amount exceeds the maximum allowable
payment established by these Rules. Any provider accepting and any employer—or
carrieremployer paying an amount in excess of the-Division's—these Medical-Gost
Containment—Program-Rules, Medical Fee Schedule Rules or the In- -patient Hospital Fee
Schedule Rules, shall be in violation of these Rules and may, at the Administrator's
discretion, be subject to civil penalties of not less than fifty dollars {($50.00) nor more thanup
to fiveeneten thousand dollars ($518,000.00) per violation, for-each-vielationwhich may be
assessed severally against the provider accepting such fee and the carrieremployer—or
employer-employer” paying the excessive fee, except as authorized pursuant to T.C A.
§50-6-204, whenever a pattern or practice of such activity is found. Any provider
reimbursed or carrieremployer® paying an amount which is in excess of these Rules shall
have a period of ninety{80} one hundred eighty (180) calendar days from the time of
receipt/payment of such excessive payment in which to refund/recover the overpayment
amount. Overpayments refunded/recovered within this time period shall not constitute a
violation under these Rules. At the discretion of the Administrator, the Administrator's
Designee, or an agency member appointed by the Administrator, such provider may also
be reported to the appropriate certifying board, and may be subject to exclusion from
participating in providing care under the Act. Any other violation of the these Medical-Cost
Containment-Program Rules, Medical Fee Schedule Rules, or the In-patient Hospital Fee
Schedule Rules shall subject the violator(s) to a civil penalty of not less than ene-hundred

fifty dollars ($16050.00) nor more—than—ten—thousand—dollars—($10-000.00) one—five
thousand dollars ($45.000.00) per violation, at the discretion of the Administrator,
Administrator's Designee, or an agency member appointed by the Administrator._

(2) A provider or carrieremployer found to be in violation of these Rules, whether-a-civil-penalty
is-assessed-er-pot-may request a contested case hearing by requesting the hearing in writing

within fifteen (15) calendar business days of issuance of a Notice of Violation and, if
applicable, notice of the assessment of civil penalties. If a request for hearing is not
received by the Division—Bureau within the fifteen (15) calendar business days of issuance
of the Notice of Violation, the determination of such violation shall be deemed a final order
of the BureauBepartment and not subject to further review. All rights, duties, obligations,
and procedures applicable under the Bureau's Rules for Penalty Assessments and Hearing
Contested Cases (Chapter 0800-02-13)-and-that are applicable under these Rules, including,
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but not limited to, the right to judicial review of any final Bureau decision.

(3) —A request for hearing shall be made to the Bureaubivisien in writing by an
employeremployer;-earrier or provider notified of violation of these Rules.

(4) _Any request for a hearing shall be filed with the BureauBivision within fifteen (15) business
calendar days of the date of issuance of the Notice of Violation and, if applicable, of civil
penalty. Failure to file a request for a hearing within fifteen (15) calendar business days of
the date of issuance of the Notice of Violation shall result in the decision of the
Administrator, Administrator's Designee, or an agency member appointed by the
Administrator becoming a final order and not subject to further review.

(5) The Gemmissioner—Administrator, AdministratoCemmissiener's Designee, or an agency
member appointed by the Commissioner Administrator shall have the authority to hear the
matter as a contested case and determine if any civil penalty assessed should have been
assessed. All procedural aspects set forth in the BureauDivision's Penalty-Program-Rules for
Penalty Assessment and Hearing Contested Cases, Chapter 0800-02-13, shall apply and be
followed in any such contested case hearing.

(8) Upon receipt of a timely filed request for a hearing, the Gemmissiener Administrator shall
issue a Notice of Hearing to all interested parties.

Authority: T.C.A. §§ 50-6-102, 50-6-118, 50-6-125, 50-6-128, 50-6-204, 50-6-205, 50-6-226, 50-6-233
(Repl. 2005);-and-Public-Chapters-282-&-289-{2013). Administrative History: Public necessity rule filed
June 5, 2005; effective through November 27, 2005. Public necessity rule filed November 16, 2005;
effective through April 30, 2006. Original rule filed February 3, 20086, effective April 19, 2006. Amendment
filed June 12, 2009; effective August 26, 2009. Amendment filed December 26, 2013; effective March 26,
2014.

0800-02-17-.14 MISSED APPOINTMENT.

A provider shall not receive payment for a missed appointment unless the appointment was
arranged by the DivisionBureau, the case manager, the-carrier-the carrier's-case-manager-or
the—employeremployer. If the case manager or ‘carrier—carrier's—case—manager—or
emploeyeremployer fails to cancel the appointment not less than one (1) business day prior to
the time of the appointment, the provider may bill the carrier-or-employeremployer for the
missed appointment using procedure code 99199, with a maximum fee being the amount
which would have been allowed under these Rules had the patient not missed the
appointment. The ecarrier—employeremployer shall make payment to the provider for the
missed appointment pursuant to these Rules. This amount shall not include any bill for
diagnostic testing that would have been billed.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233-{Rep—2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendment filed June 12, 2009; effective August 26, 2009.

0800-02-17-15 MEDICAL REPORT OF INITIAL VISIT AND PROGRESS REPORTS FOR OTHER
THAN IN-PATIENT HOSPITAL CARE.

——(1) Except for inpatient hospital care, a provider shall furnish the carrier-employveremployer

with a narrative medical report for the initial visit, all information pertinent to the
compensable injury, illness, or occupational disease if requested within thirty (30) calendar
days after examlnatlon or treatment of the lnjured employee ané—a—pmg%ess#epee@#e#

(2) If the provider continues to treat an injured or ill employee who is receiving temporary
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disability payments (total or partial) for the same compensable injury, illness or

occupational disease, at-intervals-which-exceed-80-calendar-days,-then-the provider shall

provide an updated medical -progress report following-each-treatment-thatis to the emplovyer,
including an assessment of functional progress toward employment_(restricted or unrestricted

as appropriate), at intervals exceeding not to exceed sixty (60) calendar days.

(3) The narrative medical report or the medical office visit note; including an assessment of

(4)

functional progress toward employment, -of the initial visit and the progress or follow-
up visit repert-shall include (in_addition to applicable identifying information) all of the
following information:

(a) Subjective complaints and objective findings, including interpretation of diagnostic tests.

(b) For the narrative medical report of the initial visit, the history of the injury, and for the
progress report(s), significant history since the last submission of a progress report and
the diagnosis.

() As of the date of the narrative medical report or progress report, the projected
treatment plan, including the type, frequency, and estimated length of treatment.

(d) Physical limitations and expected work restrictions and length of time of those limitations
and/or restrictions if applicable.

When copies of Gest-ef-these-narrative medical reports required by 0800-02-17-.15(1) and (2)

are requested, the provider of the requested reports shall be reimbursed at the following rate:
Initial and Subsequent Reports — Not to exceed $10.00 for reports twenty (20) pages or less in
length, and twenty-five (25) cents per page after the first twenty pages. Urder—no
circumstances-shall-a-provider-bill- isit: Initial reports that are in
addition to the standard medical office note shall be billed using procedure code WC101,
subsequent reports shall be billed using procedure code WC102, and all final reports shall
be billed using procedure code WC103. No charge is allowed for routine office notes as
these are not considered narrative reports under this Rule._ No chargefee shall be paid if a
request for sepies-ef- medical records does not produce any records.

A medical provider shall completecharge-any medical report required by the Bureau without
charge fer-completing-a-medical-report-form-required-by-the Division; except completion of
the C-30A (Final Medical Report) or the C-32 (Standard Form Medical Report) or their
replacement forms.

After an initial opinion on causation has been issued by the physician, a request for a
subsequent review based upon new information not available to the physician
initially, may be billed by the physician and paid by the requesting party under

CPT® code 99358-9 ($3200/one hour or less and $100 for an extra hour). No
additional reimbursement is due for the initial opinion on causation or a response o

a request for clarification (that does not include any new information) of a

previously issued opinion on causation.

-Extira time spent in explanation or discussion with an injured worker or the case manager (that
is separate from the discussion with the injured worker) may be charged using CPT™ code
99354-52 up to a maximum payment of forty dollars ($840), added to athe standard E/M
CPT® code; if the extra service exceeds 15 minutes. Use code 98354 up to a maximum of
eighty dollars ($80) if that extra service exceeds 30 minutes. The Medicare allowable fee
does not apply to the service.} There is no extra reimbursement charge if the service is less
than 15 minutes.

285



If a provider assesses, counsels, or provides behavioral intervention for-drug-andfor-alcohol
use—for-to a Workers' Compensation patient for substancedrug and/or alcohol use, or for
substance and/or alcohol use disorder, -the provider may charge for the extra time involved
using CPT®™ code 99408 (or codes 96150-96155, if appropriate) up to a maximum of eighty
dollars ($80) in addition fo a standard E/&M code. An assessment by structured screening
must be documented. The code may only be charged if the patient is on a long term {(over 90
days) Schedule Il medication or a combination of one or more Schedule [, Il or IV
medications.—The Medicare allowable fee does not apply to this service-.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233—{Repl—2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006.

0800-02-17-.16 ADDITIONAL REPORTS.

Nothing in this rule shall preclude an carrier’employer® or an employee from requesting
reports from a provider in addition to those specified in Rule 0800-02-17-.15.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233-{Repi—2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006, effective April
19, 2006.

0800-02-17-.17 DEPOSITION/WITNESS FEE-LIMITATIONAPPEARANCES.

(1)  Any provider who gives a deposition_or appears in person as a witness shall be allowed a
witness fee. The fee for appearance in person as a witness- should be neqgotiated and agreed
to in advance. ‘

(2) Procedure Code 99075 must be used to bill for a deposition.

(3) Llicensed physicians shall be reimbursed for depositions at the rate established in
Bureau'sbivision Rule Chapter 0800-02-16-84, and shall be subject to penalties under
these Rules for charging any amount which exceeds that amount.

(4) Other Providers giving depositions shall be reimbursed at a fee at or below the fee for a
licensed physician agreed o in advance.

Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233-(Repl—2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005; effective through April 30, 2006. Original rule filed February 3, 2006; effective April

19, 2006.

0800-02-17-18 OUT-OF-STATE PROVIDERS.

Upon waiver granted by the Bureau, providers rendering medically appropriate care outside of
the state of Tennessee to an injured employee pursuant to the Tennessee Workers’

Compensation Act may be paid in accordance with the medical fee schedule, law, and rules

Authority: T.C.A. §§ 50-6-204 and 50-6-205(Rept—2005). Administrative History: Public necessity
rule filed June 5, 2005; effective through November 27, 2005. Public necessily rule filed November 16,
2005, effective through April 30, 2006. Original rule filed February 3, 20086; effective April 19, 20086.
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0800-02-17-19 PREAUTHORIZATION.

(1) Preauthorization shall be required for all non-emergency hospitalizations,; non- emergency
transfers between facilities, and non-emergency surgery
services. Decisions regarding authorization shalimust be communicated to the requesting
provider within seven (7) business days_of the request being received. Failure to provide a

timely decision within seven (7) busmess days shal! result in the authorlzatlon bemg
deemed approved. Pre ’

(2) If a provider makes a written request by fax or e-mail (and receives acknowledgement of
receipt of the request) for authorization for a treatment at least 21 business days in advance of
the anticipated date that treatment is to be delivered and has not been notified of a denial or
modification in writing or confirmed telephone call or confirmed fax at least 7 business days in
advance of the date of the proposed treatment, it is presumed to be medlcallv necessary, a
covered service, and to be paid for by the emplover.

13(3) If a provider makes a verbal request for authorization, the burden of proof for showing that
authorization was granted by the employer rests with the provider.

Authority: T.CA. §§ 50-6-118, 50-6-125, 50-6-128, 50-6-204 and 50-6-205—(Rept—2005).
Administrative History: Public necessity rule filed June 5, 2005; effective through November 27, 2005.
Public necessity rule filed November 16, 2005; effective through April 30, 2006. Original rule filed
February 3, 2006; effective April 19, 2006. Amendment filed June 12, 2009; effective August 26, 2009.

0800-02-17-.20 UHLIZATION-REVIEW-RESERVED:

Authority: T.CA. §§ 50-6-102, 50-6-122, 50-6-124, 50-6-204, 50-6-205 and 50-6-233-{Repl-2005).
Administrative History: Public necessity rule filed June 5, 2005; effective through November 27, 2005.
Public necessity rule filed November 16, 2005; effective through April 30, 2006. Original rule filed
February 3, 2006; effective April 19, 2006. Amendments filed December 20, 2007; effective March 4,
2008. Amendment filed June 12, 2009; effective August 26, 2009. Amendment filed March 12, 2012, to
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have been effective June 10, 2012. The Government Operations Committee filed a stay on May 7, 2012;
new effective date August 9, 2012,

0800-02-17-.21

PROCESS FOR RESOLVING DIFFERENCES BETWEEN CARRIERS

EMPLOYEREMPLOYERS_AND PROVIDERS REGARDING BILLS.

(1)

Disputes

(@)

(b)

Unresolved disputes between an earrier-employer and provider concerning bills due to
conflicting interpretation of these Rules and/or the Medical Fee Schedule Rules
and/or the In- patient Hospital Fee Schedule Rules may be submitted presented to
the Medical Payment Committee (er—Committee”) on or after July 1, 2014_in
accordance with the provisions in T.C.A. § 50-6-125.- A request for Committee Review
may be submitted on the form posted by the Bureau within one (1) year of the
date of service to: Medical Director of the Bureau of Workers’ Compensation
Bivision, Tennessee Department of Labor and Workforce Development, Suite 1-B
220 French Landing Drive, Nashville, Tennessee 37243, or any subsequent address
as prescribed by the Divisien-Bureau.

Valid requests for Committee Review must be accompanied by thea form prescribed
by the BivisionBureau, must be legible and complete, and must contain copies of the
following:

1. Copies of the original and resubmitted bills in dispute which include dates of
service, procedure codes, bills for services rendered and any payment received,
and an explanation of unusual services or circumstances;

2. Copies of all explanations of benefit (EOB’s);

3. Supporting documentation and correspondence, if any;

4. Specific information regarding the contacts made with fheeﬁww
employer; and
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5. A verified or declared written medical report signed by the Qrovider{91’%,!{54’9&340r
and all pertinent medical records; and-

56. A redacted cobv of the above information removing all patient specific identifying
information.

(c) The party requesting Committee Review must send a copy of the request and all
documentation accompanying the request to the opposing party at the same time it is
submitted to the Medical Director.

(d) If the request for review does not contain proper documentation, then the Committee
will decline to review the dispute. Likewise, if the timeframe in this Rule is not met, then
the Committee will decline to review the dispute, but such failure shall not provide an
independent basis for denying payment or recovery of payment._

td)(e) Resubmission of a request will be entertained by the Bureau and the Medical Payment
Committee for 3 months from the date the Committee declined to hear the original
dispute but only if pertinent or new information is forwarded with the resubmission.

Authority: T.CA. §§ 50-6-126, 50-6-204, 50-6-205, 50-6-226, 50-6-233

Chapters282-&-289-({2013). Administrative History: Public necessity rule filed June 5 2005; effective
through November 27, 2005. Public necessity rule filed November 16, 2005; effective through April 30,
2006. Original rule filed February 3, 2006; effective April 19, 2006. Amendments filed June 12, 2009;
effective August 26, 2009. Amendments filed March 12, 2012; to have been effective June 10, 2012.
The Government Operations Committee filed a stay on May 7, 2012; new effective date August 9, 2012.
Amendment filed December 26, 2013; effective March 26, 2014.

0800-02-17-.22 COMMITTEE REVIEW OF FEE SCHEDULE DISPUTES/HEARINGS.

| (1) Medical Payment Committee (the Committee) Review Procedure

(a8) When a valid request for Committee Review is received by the BureauDivision's
Medical Director, the parties will be notified at least seven (7) business days in
advance of when the Committee will consider the dispute. The Committee may
consider the dispute at any meeting during which it has a quorum of the voting
members. Members may participate by telephone or by video conferencing_or by
properly executed proxy. M-and-members thatwhe participate by telephone or video
conferencing or_properly executed proxy shall be counted as if physically-present for
purposes of establishing a quorum.

(b) The parties will have the opportunity to submit documentary evidence and present
arguments to the Committee prior to and during the Committee meeting in which the
dispute will be heard.

{¢) The Committee shall consider the dispute and issue its decision on the merits as
to the proper resolution of the dispute, based upon a simple majority vote of the
members present for the purpose of a quorum.- If the dispute cannot be decided in one
meetingis—not-ripe—for-a-decision, then the Committee may continue it to the next
meeting.

| {e)(d) If the parties to the dispute do not follow the decision of the Committee, then either
party may proceed in any court of law with proper jurisdiction to decide the dispute.

(2) Computation of Time Periods
In computing a period of time prescribed or allowed by the Rules, the day of the act,

event or default from which the designated period of time begins to run shall not be
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included. The last day on which compliance therewith is required shall be included. If
the last day within which an act shall be performed or an appeal filed is a Saturday,
Sunday, or a legal holiday, the day shall be excluded, and the period shall run until the
end of the next day which is not a Saturday, Sunday, or legal holiday. [‘Legal holiday”
means those days de3|gnated as a Tennessee State hohday by—%he—P-Fesrdth—eF

| Authority: T.C.A. §§ 50-6-204, 50-6-205, 50-6-233-{Repl2005)—and-Public-Chapters-282-&289-{2013).
Administrative History: Public necessity rule filed June 5, 2005; effective through November 27, 2005.
} Public necessity rule filed November 16, 2005; effective through April 30, 2006. Original rule filed
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_February 3, 2006; effective April 19, 2006. Amendment filed December 26, 2013; effective March 26,
2014,

|  0800-02-17-23 RESERVEDULE REVIEW.

Authority: T.C.A. § 50-6-102, 50-6-204-(Repl-2005), 50-6-205, 50-6-226, 50-6-233;

282-8&-289-(2013). Administrative History: Public necessity rule filed June 5, 2005; effective through
_November 27, 2005. Public necessity rule filed November 16, 2005, effective through April 30, 2006.
Original rule filed February 3, 2006; effective April 19, 2006. Amendment filed December 26, 2013;
effective March 26, 2014.

0800-02-17-.24 PROVIDER AND FACILITY FEES FOR COPIES OF MEDICAL RECORDS.

(1)  Health care providers and facilities are entitled to recover an amount in accordance with
Tenn. Code Ann. § 50-6-204 to cover the cost of copying documents requested by the
| carrieremployer, sel-insured-employer, employee, aftorneys, etc. Documentation which is
submitted by the provider and/or facility, but was not specifically requested by the
| carrieremployer, shall not be allowed a copy charge. The cost set forth in this subsection
shall also apply to paper records transmitted on a disc or by other electronic means based

upon the number of pages reproduced on the disc or other media.

(2) Health care providers and facilities shallmust furnish an injured employee or the
employee’'s attorney and sarrieremployer /self-insureds or their legal representatives copies of
records and reports as set forth in Tenn. Code Ann. § 50-6-204, as amended.

1 . (3) Health care providers- and facilities may be reimbursed up to the usual and customary
amount, as defined in these Rules at 0800-02-.03, for copying x-rays, microfiim or other
non-paper records.

(4) The copying charge shall be paid by the party who requests the records.

(5) __Anitemized invoice shall accompany the copy._Payment of all charges shall be made within
thirty (30) calendar days.

{5)(8) There shall be no chargefee paid should a requested search not produce identified records.

| Authority: T.C.A. §§ 50-6-204, 50-6-205 and 50-6-233—(Repl—2005). Administrative History: Public
necessity rule filed June 5, 2005; effective through November 27, 2005. Public necessity rule filed
November 16, 2005, effective through April 30, 2006. Original rule filed February 3, 2006; effective April
19, 2006. Amendments filed March 12, 2012; to have been effective June 10, 2012. The Government
Operations Committee filed a stay on May 7, 2012; new effective date August 9, 2012.

0800-02-17-.25 IMPAIRMENT RATINGS-EVALUATIONS AND IN MEDICAL RECORDS.

(1) This rule applies to authorized treating physicians. This rule is not applicable to
lindependent Mmedical Eexaminations (“IME") or impairment ratings rendered as a part of
an IME pursuant to Rule 0800-02-17-.09. As used in this Rule 0800-02-17-25 only, an
authorized treating physician is that physician, chiropractor or medical practitioner who
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3)
(4)

(6)

determines the employee has reached maximum medical improvement regarding the
condition or injury for which the physician has provided treatment. The authorized A-treating
physician may include any of the following:

(a) aphysician chosen from the panel required by T.C.A. Section 50-6-204,

(b) a physician referred to by the physician chosen from the panel required by T.C.A.
Section 50-6-204;

(c) aphysician recognized and authorized by the employer to treat an injured employee for
a work-related injury; or

(d) a physician desighated by the BureauBivisien to treat an injured employee for a work-
related injury.

The authorized A—treating physician is required and responsible for determining the
employee’s maximum medical improvement date (MMI) and providing the employee’s
impairment rating for the injury the physician is treating. In some circumstances, a work-
related accident may lead to muitiple injuries that require muiltiple authorized treating
physicians. In such cases, the physician that is treating a distinct injury shall determine that
the employee has reached maximum medical improvement as to that injury only and is
required and responsible for providing an impairment rating for that injury only. An
authorized treating physician shall not be required or responsible for providing an
impairment rating for an injury that the physician is not treating. The authorized treating
physician shall only be required to provide an impairment rating when the physician believes
in good faith that the employee retains a permanent impairment upon reaching maximum
medical improvement. If, after completion of the rating, it is determined that the employee
has an impairment rating of zero, then the provisions of Rule 0800-02-17-.25(6) shall still
apply. If the treating physician does not have a good faith belief that the employee retains
a permanent impairment upon reaching maximum medical improvement, then the
authorized treating physician shall_still-net be required to previde complete an impairment
rating on the Bureau’s form and but shall not charge a fee for an the impairment rating.

All impairment ratings shall be made pursuant to T.C.A. §Sestion 50-6-204.{a}{(3}A)-{3):

Within twenty-one (21) calendar days of the date the authorized treating physician
determines the employee has reached maximum medical improvement, the authorized
treating physician shall submit to the employeremployer er-carrier—as—applicable—a fully
completed report on a form prescribed by the Administrator. The employeremployer-er
carrier—as—applicable; shall submit a fully completed form to the DBivision—Bureau (if
requested) and the parties within thirty (30) calendar days of the date the authorized
treating physician determines the employee has reached maximum medical improvement.

Upon determination of the employee’s impairment rating, the authorized treating physician.
shall enter the employee’s impairment rating into the employee’'s medical records. In a
response to a request for medical records pursuant to T.C.A. Seection§-—-50-6-204, a
provider, authorized treating physician or hospital shall include the portion of the medical
records that includes the impairment rating.

The authorized treating physician is required and responsible for providing the impairment
rating, fully completing the report on a form prescribed by the Administrator, and submitting
the report to the employeremployer-or-carrier—as—applcable, as required by these Rules,
using CPT® code 99455. Notwithstanding Rule 0800-02-17-.15, the authorized treating
physician shall receive payment of no more than $250.00 for these services to be paid by
the employeremployer-er-carrier. The payment shall only be made to the authorized
treating physician,_if the authorized {reating physician documents the consultations with the
applicable AMA Guides™ - The_authorized treating physician shall not require prepayment of
such fee.

(7) _ Failure to fully complete the form and submit it within the appropriate timeframes

shall subject the employeremployer; earrier—or authorized treating physician,’ as
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applicable, to a civil penalty of $100 for every
fifteen (15) calendar days past the required date until the fully completed form is received by
the Divisienparties and the Bureau (if requested)..

Authority: T.C.A. §§ 50-6-102, 50-6-204, 50-6-205, 50-6-226, 50-6-233, 50-6-246-and-Public-Chapters
282 8 289 (2013). Administrative History: Original rule filed December 20, 2007; effective March 4,
_2008. Public necessity rule filed January 8, 2009; effective through June 22, 2009. Public necessity rule
filed May 19, 2009, effective through October 31, 2009. Amendment filed June 12, 2009; effective August
26, 2009. Amendment filed December 26, 2013; effective March 26, 2014.

I certify that the information included in this filing is an accurate and complete representation of the intent
and scope of rulemaking proposed by the agency.

Date:

Signature:

Name of Officer:

Title of Officer:

Subscribed and sworn to before me on:

Notary Public Signature:

My commission expires on:

Department of State Use Only

Filed with the Department of State on:

Tre Hargett
Secretary of State
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If a roll-call vote was necessary, the vote by the Agency on these rules was asfollows
Board Member

Aye No

Abstain Absent Signature

(if required)

| certify that this is an accurate and complete copy of rulemaking hearmg rules, lawfully promulgated and adopted
by the Tennessee Bureau of Workers’ Compensation on /32 2 t 7 and is in compliance with the
provisions of T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on April 13, 201

Rulemaking Hearing Conducted on_June 8, 2017.

Signature: Wu Nidoenn
R

é
H Z”l, Name of Officer: Abbie Hudgens (//
%e,”@}i’ﬁ
STATE ™ )*‘%, Title of Officer: Administrator, Bureau of Workers’ Compensation
OF L
':: TENNESSEE 3 =
225 NOTARY J s Subscribed and sworn to before me on:
%?{;‘% PUBUG‘,.Q “
AL I Sl § i Notary Public Signature:
0 A5G OO v 9
WIITITE

My commission expires on:

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of

Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act
Tennessee Code Annotated, Title 4, Chapter 5.

L

EC '*ﬁlfj/“gW“ . @7/;»;2’7}?
= L Herbert H. Slatery Ill <

- Attorney General and Reporter

[0[28 12087
N . :E t» Date

{

Department of State Use Only

Filed with the Department of State on: il f 1 %fﬂ
Effective on: ?/5 7% i[ ‘%@‘
-:{(%f
7 Tre Hargett
Secretary of State
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G.O.C. STAFF RULE ABSTRACT

DEPARTMENT: Finance and Administration

DIVISION: TennCare

SUBJECT: ' CoverKids

STATUTORY AUTHORITY: Tennessee Code Annotated, Sections 4-5-202, 71-3-1106,
and 71-3-1110

EFFECTIVE DATES: February 26, 2018 through June 30, 2018

FISCAL IMPACT: The promulgation of these Rule Chapters is not anticipated

to have an impact on state and local government revenues
and expenditures.

STAFF RULE ABSTRACT: The new rulemaking hearing Rule Chapter 1200-13-21
rewrites the rules for the CoverKids program, which
included changes to some CoverKids copays, and places
them in the same Control number and Division as the rules
of the other health care-related programs in the Division of
TennCare, under the control of the Commissioner of the
Department of Finance and Administration. Rule Chapter
0620-05-01 found in the Department of Finance and
Administration, Division of Insurance Administration, is
repealed in its entirety.

NOTE: Please see p. 302-318 for portions of repealed rule and p. 320-330 for the new rule.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses o public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

There were no comments on these rule chapters.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

The rule chapters are not anticipated to have an effect on small businesses.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The rule chapters are not anticipated to have an impact on local governments.

2098



Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The new rulemaking hearing Rule Chapter 1200-13-21 rewrites the rules for the CoverKids program, which
included changes to some CoverKids copays, and places them in the same Control number and Division as the
rules of the other health care-related programs in the Division of TennCare, under the control of the
Commissioner of the Department of Finance and Administration. Rule Chapter 0620-05-01 found in the
Department of Finance and Administration, Division of Insurance Administration, is repealed in its entirety.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

The Rule Chapter is lawfully adopted by the Division of TennCare in accordance with T.C.A. §§ 4-5-202, 71-3-
1106 and 71-3-1110, and the Tennessee Title XX| Children’s Health Insurance Program State Plan.

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

The persons and entities most directly affected by these Rule Chapters are the CoverKids enrollees and
providers. The governmental entity most directly affected by this Rule Chapter is the Division of TennCare,
Tennessee Department of Finance & Administration.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

These Rule Chapters were approved by the Tennessee Attorney General. No additional opinion was given or
requested.

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The promulgation of these Rule Chapters is not anticipated to have an impact on state and local government
revenues and expenditures.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Donna K. Tidwell
Deputy General Counsel

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Donna K. Tidwell
Deputy General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

310 Great Circle Road
Nashville, TN 37243
(615) 507-6852
donna.tidwell@tn.gov
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() Any additional information relevant to the rule proposed for continuation that the committee requests.

GW10117240
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i For Department of State Use Only
. Division of Publications

1 312 Rosa L. Parks Avenue, 8th Floor Snodgrass/TN Tower Sequence Number: H.’ A - VE

. Nashville, TN 37243 ) CZz

. Phone: 615-741-2650 Rule ID(s): _LzpH%- oA

. Email: publications.information@tn.gov File Date: m{’g,@[m
Effective Date: 218

Rulemaking Hearing Rule(s) Filing Form

Rulemaking Hearing Rules are rules filed after and as a result of a rulemaking hearing (Tenn. Code Ann. § 4-5-205).

Pursuant to Tenn. Code Ann. § 4-5-229, any new fee or fee increase promulgated by state agency rule shall take effect on July 1, following
the expiration of the ninety (90) day period as provided in § 4-5-207. This section shall not apply to rules that implement new fees or fee
increases that are promulgated as emergency rules pursuant to § 4-5-208(a) and to subsequent rules that make permanent such emergency
rules, as amended during the rulemaking process. In addition, this section shall not apply to state agencies that did not, during the preceding
two (2) fiscal years, collect fees in an amount sufficient to pay the cost of operating the board, commission or entity in accordance with § 4-29-
121(b).

Revision Type (check all that apply):

Amendments

X New
X

Agency/Board/Commission: | Tennessee Department of Finance & Administration
Division: | Division of TennCare
.. Contact Person: = George Woods e
Address: = 310 Great Circle Road
~ Zip: | 37243
_ Phone: | (615)507-6446
Email: | george.woods@tn.gov

Rule(s) (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste additional
tables to accommodate multiple chapters. Please make sure that ALL new rule and repealed rule numbers are
listed in the chart below. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title
1200-13-21 CoverKids

Rule Number Rule Title
1200-13-21-.01 Scope and Authority
1200-13-21-.02 Definitions
1200-13-21-.03 Eligibility
1200-13-21-.04 Benefits
1200-13-21-.05 Cost Sharing

1200-13-21-.06

Disenroliment

1200-13-21-.07

Review of CoverKids Decisions

1200-13-21-.08

Providers

. Chapter Number | Chapter Title
0620-05-01 Cover Kids Rules
Rule Number Rule Title
0620-05-01-.01 Definitions
0620-05-01-.02 Eligibitity

0620-05-01-.03

Benefits and Cost Sharing

- 0620-05-01-.04

Disenrollment

- 0620-05-01-.05

Review of CoverKids Decisions
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0620-05-01-.01
0620-05-01-.02
0620-05-01-.03

RULES
OF
DEPARTMENT OF FINANCE AND ADMINISTRATION
DIVISION OF INSURAMNCE-ADMINISTRATION

CHAPTER 8620-05-01
COVER KIDS RULES
TABLE OF CONTENTS
Definitions 0620-05-01-.04 Disenroliment
Eligibility 0620-05-01-.05 Review of CoverKids Decisions
Benefits and Cost Sharing 0620-05-01-.06 Providers

0620-05-01-.01 DEFINITIONS.

H—Anless—otherwise -specifically defined-in—-these-rules,—these terms will-have—the
following-meaning:

—Administrative-Contractor—or-“AC" -is-the-entity responsible for determining

eligibility—of applicants—to-CoverKids.— This—maybe a-private-contractor;
government-agensy-or-Departmentalentity:

tby-—Budget-Group™means-for-each-applicant -the-following family-members-living

with-the-applicant—the-applicant's spouse—the-applicant's-minor-upmarried
children,-the-siblings—of-children-in-the home-when-the applicant-child—and
siblings-donot-have-income-oftheirown-and-each-ot the-applicant's financially
responsible—adults-as-indicated-by-the-family-ncluding-natural—adoptive—and
step-parents—Children-with-SSlor Families-First are not-included-in-a-budget
greup-

{e)—"Commissioner’—is—the —executive—officer—in—charge—of —the Tennessee

Departrmentof Finance-and-Administration-

tdy—"Commissioner's-Designes’-means-a-berson-or-group-of persons-appointed by

(e)

(f)

the-Commissionertoperform-a-particular function-under-these rules-
“CoverKids" is the program created by Tennessee Code Annotated Section 71-
3-1101 et seq. and includes its authorized employees and agents as the
context of the rules requires.

“Days” means calendar days rather than business days.

{gr—"Health-insurance"shall-nclude-but not-be limited-to-basic-medical-coverage

{hospitalization—plans)—rmajor--medical—insurance,—comprehensive —medical
insurance;—short-term—medical-policies, limited-benefit plans,—mini-medical
plans-and-high-dedustible-health-plans-with-health-savings-ascounts—Health
insuranece-shallnetinclide-the following:

4 CoverTN:

Z——AceessTN;
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COVER KIDS RULES CHAPTER 0620-05-01

(Rule 0620-05-01

-.01, continued)

3~——catastrophic-health-insuranece-plans—that-only-provide -medical services
after-satisfying—a—deductible—in—excess—of -$3,000-{or-the maximum
allowed-deductible for-a-health-savings-account-plan):

4. dental-cnly-plans;

6. coverage through-the Biale of Tennessee's-Childrern's-Special Services
(CSS)-program;-oF

+——medical-insurance-that-isavailable-to-an-enrellee pursuant-either-to-the

Consolidated--OmnibusBudget-ReconciliationAct {COBRA)-of 1086
(Pub.-LNo-89-272-codifled-at 29 U.5.C- § 1161-et-seq-}-and-which-the
individual-declined -or-to-§-56-7-2312 et seg-—and-which-the-individual
deelined.

Consistentwith- 42 U S C. ,Q 1?07}:;(?3\(2/ B} and 42 CER __A87 301 Fa¥e |

ek S IATA AT %%M%M%@@%MM@M%@%@@M
medical-coverage-offered-by-means-of-a-family members-employment with-a
local-education-agensy {LEA}-if-the- LEA-does not-make-more-than-a-pominal
contribution{as-defined-at-42-CER 457 310{cH4 i) -to-the premium for-the
dependent-who-is-applying-(erre-applying)forcoverage-through Coverkids-

thy—“tavoluntary loss—of -coverage’-means-the loss—of -health-benefils coverage

1),

(k)

arising-from-(but notlimited-to)-the-following circumstances:
1——a-separation-from-employment- (voluntary-erinveluntany);

2——a-heslth-insurance carriers-cancellation-of groupor-individual-health
benefils-coverage for reasons other-than premium non-payment.-fraud,
or-misrepresentation:

3———a-health-insurance carrier's-decision-to-no-longer-sell-small-group-health
benefits coverage:-or

4.—the-loss-of-eligiblityfor TennCare-Medicaid-or TennCare-Standard:

lnvoluntary loss-of -coverage-shall-not-include-situations-in-which-the-primary
insured dropoed dependent spouse andlor-dependent child{ren) from--the
health-benefits coverage pelicy:

“Meaningful Access” s insurance coverage -that -includes a netwark—ef
providers-within-a-reasonabledistance-from-the area-in-which-the ecovered
individuallives.

“Parent” means a natural or appointed guardian of minor children as defined by
Title 34, Part 1 of Tennessee Code Annotated subject to court orders entered
or recognized by the courts of the state of Tennessee.

“Plan Administrator’ or “PA” is the entity responsible for providing health care
services to CoverKids enrollees. This may be a private contractor, government
agency, or Departmental entity.

B S8-means-Supplemental-Security Income-benefits-provided by-the-Seocial

Security-Administration:
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COVER KIDS RULES CHAPTER 0620-05-01
(Rule 0620-05-01-.01, continued)

Authority: T.C.A §§ 4-5-202, 71-3-1104, 71-3-1106. 71-3-1110. Administrative History:
Public necessity rule filed March 13, 2007; expired August 25, 2007. Original rule filed May 30,
2007, effective August 13, 2007. Amendment filed May 22, 2008, effective August 5, 2008.
Amendments filed February 25, 2009; effective June 26, 2009. Amendments filed July 20, 2016,
effective October 18, 2016.

0620-05-01-.02 ELIGIBILITY.

{a)——Children—must-bescitizens—-of -the United-States or-persons designated-as
gualified aliens-under 8 U-8.C-1842 as-appled-to programs-under Title XXl -of

the -Social-Security Aot by-federal law--including 42 C F R A57 320(b}{8)
CLHHY—MCEBY ere—awW--HoHdoig—4 PP Ao SAHBHEBS

MNotwithstanding-any-language-to-the contrary-CoverKids-will grant eligibility to
an-uhbern-child-whose -motheris-eitheranundocumented alien-ora-permanent
resident-alien-who-has-net resided-in-the United-States—in-that-status for-at
least-five-yearsto-the-extent that-such-coverage-is-mandated-by-the-United
States-Departmentof Health-and Human-Services-

{b)}—Coverkids—willcomply-—with—applicable—amendments—toFederal-laws—and
regulations concerning-eligibility-of-non-citizens:

{2y Residensy:
{ay - The applicant must be a resident of the state of Tennesses.
3y—Social-Security Number

(a)—All--applicants—must have—a—Social -Security Number- (SSN}—or—prosf—of
application-for-a-SSN—For-newberns-less-than-4-menths-of age-an-application
foran-SSN-must-be-filed-—S8MN-are not-reguired-for parents—and-childrennot
applying-for CoverkKids-coverage-

{(b}—Families—with—children—under—4—months—of age-who—were--approved—or
CoverKids-coverage-without an-SSN-should submit-the SShN-{o-the AC-as-soon
as-received--A-SSN-must-bereceived-by redetermination-

4—~Age-

{a}y-—Applicants-must-be-either a-child-under 19-years-of age-or a-pregnant-woman.
CoverKids coverage for children ends the-last day of the menth in which the

{by—A-female that that become pregrant-at-18 years-of-age-with-o-delivery date-that
occurs-after_her 19" birthday—will-be-allowed to-retain-coverage so-as-het-to
create-discontinuity--of-care for prenatal—delivery—and-post-parfum-care—This
coverage will continue-until the-end of the menth-in-which the 60" postpartum
day-oceurs—All-services-rendered-would-be related to-post-pregrnancy-care-

{e}—Information—of -the —schild's—age—on—the -CoverkKids—application—is—sufficient
verification-of age—Any-applicant for whom-a-date-of birth-isnot provided-will

&y Health-lnsurance-
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COVER KIDS RULES CHAPTER 0620-05-01

{Rule 0620-05-01-.02, continued)
(a}—Factors-in Determining Current Health-Insurance.

4o The applicant-must not be -currently -covered by health-insurance -as
defined-inrule 0620-05-01-0H1)g)-and

2 The-applicant-must-pot-have had-health-insurance-in-the past-three
months -upless the -applicant experienced anirvoluntary - loss—of
insurance;as-defined-in-rule 0620-05-04-0H-H{R):

(by——-the-applicant is-a-preghent-woman-with-health-insurance -as-defined-inrule
0620-05-04--01(1{g)-she-may be-enrolled in- CoverKids-if-her-heath-insurance
does-not-cover prenatal/maternity care-The - AC-will-use-the-information-on-the
application—the copy-—of-the insurance-card—and-information—obtained by
contacting-the-Insurance-company-to-determineif-prenatal/maternity-care-is
sovered-by-herhealth-insurance.

() —Information—on—the-CoverKids -application—is--sufficient—verification—of-an
applicant-being-uninsured— The--State-reserves-the rghtto-investigate-the
insurance-status-of-applicantsf-the State determines-that the-applicant-has
other-insurance-or-has-not-been-without comprehensive-health-insurance forat
least-three {3} -months,the Siate--has—the right-to-cancelcoverage—The
Coverkids-application must be-submilted-with-a copy of the front-and back-side
of the-insurance-card -for-any-applicants-who-indicate there-is-other insurance
coverage-

{6)—Assets-
{a}  No-assettestis used.
#y—Income

{a}—To be-eligible for Coverkids children-and-pregrantwormen-musthave-adiusted
gross-incame-above TeanCare Medicaid levels but at or -below 250% of-the
Federal Poverty-LevelCoverKids may—enroll--persons—abeove-250% of-the
Federal Poverty bevel under the-terms and conditions set forth-in-these Rules:
This-program-will-use-the limited-self declared-infermation-on-the-application-to
screen-each-applicant for polential TennCare Medisaid eligibility by alighing
with-the-guidelines-curreptly-used-in-the Department-of Human-Services-for
determination—of both-budget-groups—and--income—caleulationto-the-extent
possible-Final-determination-of TennCare-egligibility-will-be-determined-by the
Department of Human-Services-or TennGare-These guidelines-are-subject to
change—with—changes—te--the Department—of -Human-Services—guidelines:
Eurther-these guidelines-are-for TennGare-screeningpurposes—only-and-are
subject to change in accordance with any mandatory regulations issued fram
the federal-level

(b} The CoverKids-application-will-request-income-infermation-for-adulis-who-are
parents-{biclegical-adopted-or-step)-and-forcaretaker relatives-who-are-caring
for-children-when-peither parent-ives-in-the home orinthe event-a-parent-lives
inthe-house but-the parent's-current-circumstances-or-conditions-necessitate
that-a-caretakerrelative-is-the responsible-adult assuming care-of that-child:

{ey—Allfamily-income—of-the-budget group-must-be reperted-on-the-application—
Self-declaration-of-income-by-the responsible-aduli{s)-ef the applicant-or-the
applicant-is-sufficient-verification-and mustinclude the-payee’s name-and-the
grossamount-of-mepthlyincome-
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COVER KIDS RULES CHAPTER 0620-05-01
(Rule 0620-05-01-.02, continued)
{dy—The financial-eligibility for Coverkids-will- be-calculated-as follows:

1——Depending-on-family relationships,a-family-may be comprised-of one-orf
muitiple-budget-groups:

2——If-a-child receives-income-and-is-applying-for coverage -then-that-child
and-his-income-must-be counted-inthe budget-group-

35 pregnant-female is-under the age of 19 and lives-in-the household
with-her parents, the pregnant female’s budget group-weuld consist-of
the-pregnant-minerand-herparents.

{e}— Countable Income-

4——Self-declaration of-income-is-allowad for applicants-using the CoverKids
application-

2-———lncome-mustbereported-as-g-monthly-amount

H Einancial Eactor The AG will calculate each hlld et aro !p ad

T

income—for—the—month-that —eligibility-will begin- based—ea—#eeeﬂp meeme
information—provided-by--the family—on-the CoverKids-application—Adjusted
gross-inceme-is-the sum-of -all-countable - income-for-persons—in-the-budget
group-

ITRT=Y (‘4
e

o

{8} Non-factors.
{a)— The-following must-net-be-a facter-in-determining Coverkids-eligibility:
1———Disability-status:
. Pre-existing-condition.
(9 Excluded-Children-
{a)—Individuals-who-are-net-eligible for CoverKids-include-children-who:
+—Are-eligiblefor TennCare-Medicaid:
2—Are-enrclled-in-TennCare Medicaild or TennCare-Standard:

3 blovies hoan riminal] diudinated ngo in_a_ correctinnal  facilit
. = oeet HAaHyY-—-agidaicatea—anag—a H—a--CRrHFeGHORataGhY

insluding-a-detention-home ortraining-school;

4 Are-admitted-to-an-institution formental disease:

5. ——Are-eligible for-health-insurance-as-defined-in-rule 0620-05-01-01H D g
on-the-basis—ef--a-responsible-—adult's—{self,—parent.-spouse—etc)
employment-by-a-state-agency-or-local-education-ageney-{uhless-such
persen-has-been-denied-enroliment-dueto-medical-underwriting)-or
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COVER KIDS RULES CHAPTER 0620-05-01

(Rule 0620-05-01-.02, continued)
& Have had-health-insurance,—as defined-in-rule-0820-05-01-044Hg)—in
the-past-three-months-and-voluntatity discontinded-the-comprehensive
insurance regardless-of-thecost

(40)Updated Federal Poverty Levels.

tap—Upon-release by-the-federal-government of a-new-calendar-year's-Federal

Poverty Levels—{usually—in—late—winter)—the-AC—will-update—the—eligibility
database toreflect-the-update-

41— Changes-in-Family-Status—If the family-has-applied-for CoverkKids-and coverage was
denied —applicanis-may-reapply for Coverkids-any-time a change occurs-that-may
make-them-eligible. This-could-include-a-change in-family size.pregnaney, loss-of a
job—or change-in-family-income—(A-change-in-the-child's -health-status-does--pot
make a child eligible for Coveriids.) I a family has-a change in status that makes
the—children—newly—eligible for-CoverKidsthefamily should reapply-as-seen-—as
possible:

2 —Annual-Redetermination-of Eligibility:

(ay—Eligibility determinations-will be-dope-apnually—The AC will mail-a- Coverkids
redeterminationform-to-families—within 80 calendar-days-of-the beneficiary's
last-day -of continuous-eligibility.—The family-rmust-review-the-renewal letter
note-changesattach-decumentation as-appropriate sign-it-and-return-it-o-AG-
The-AC—will -make—an—eligibility—delerminationfor—each-applicant-on—the
redetermination-form—The AC-may-presentan-opticn-efrenewal-online:

{by—For-beneficiaries-at-or-above 250% of the FPL-wheo-continue to-be otherwise
eligible-in-this-category,-Coverlids-eligibility will centinue-as-long-as-the family
scontinues-io-pay premivms timely each-meonth.

(13)—-Pregnant-women-with-income-above-250%of the-Federal-poverty level will-only-be
eligible-for-CoverKids-enrolimentif-they-are-presently-enrolled-in-the-CoverTN-program
orpresently-eprolled-inthe Coverkids-program.

44— Enrcliment-Caps- Coverkids- may-impose-enrolimentcaps-for the program-as-a-whele
orforany-category-of enrcliees-when—in-its-discretion-itdetermines-that either

{a)——sufficient FederaH-funds-will-not-be-available:

b} sufficient appropriations—from-the-Tennessee General-Assembly-willnot-be
available—or

{ey—Coverkids—expenditures—will exseed -the—existing funds —availablefor -the
program.

Authority: T.C.A. §§ 4-5-202, 4-5-208, 71-3-1104, 71-3-1106 and 71-3-1110. Administrative
History: Public necessity rule filed March 13, 2007; expired August 25, 2007. Original rule filed
May 30, 2007, effective August 13, 2007. Public necessity rule filed February 22, 2008; effective
through August 5, 2008. Amendments filed May 22, 2008, effective August 5, 2008.
Amendments filed February 25, 2009; effective June 26, 2009. Emergency rule filed October 12,
2009; effective through April 10, 2010. Amendment filed January 11, 2010; effective April 11,
2010. Amendments filed July 20, 2016; effective October 18, 2016.

0620-05-01-.03 BENEFITS AND COST SHARING.
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(1) The following benefits are covered by the CoverKids program as medically
necessary, subject to the limitations stated.

(a) Medical benefits.
1. Ambulance services (air and ground).
2. Chiropractic care.

3. Durable medical equipment. Limited to the most basic equipment that
will provide the needed care.

4, Emergency room care.

5. Home health.

6. Hospice.

7. Hospital care.

8. Inpaﬁent mental health treatment. Pre-authorization required.

9. Inpatient substance abuse treatment. Pre-authorization required.

10. Lab and X-ray.

11.  Maternity care.

12.  Medical supplies. Quantities for a single prescription will be limited to a 31-day supply.
13. Outpatient mental health and substance abuse treatment.

14. Physical, speech, and occupational therapy. Limited to 52 visits per
calendar year, per type of therapy.

15.  Physician office visits.

16. Prescription drugs.

17. Rehabilitation hospital services.

18. Routine health assessments and immunizations.

19. Skilled nursing facility services. Limited to 100 days per calendar year
following an approved hospitalization.

20. Vision benefits.

(i)  Annual vision exam including refractive exam and glaucoma
screening.

(i)  Prescription eyeglass lenses. Limited to one pair per calendar
year. $85 maximum benefit per pair.
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(i) Eyeglass frames.

CHAPTER 0620-05-01

Coverage for replacement frames limited to

once every two calendar years. $100 maximum benefit per pair.

(iv) Prescription contact lenses in lieu of eyeglasses. Limited to one
pair per calendar year. $150 maximum benefit per pair.

(b)  Dental benefits.

1. Dental services. Limited to a $1,000 annual benefit maximum per child.

2. Orthodontic services.

Limited to a $1,250 lifetime benefit maximum per

child. Covered only after a 12-month waiting period.

(2) The following benefits are excluded from coverage by the CoverKids program.

(a) Comfort or convenience items not related to an enrollee’s illness.

(b) Dietary guidance services.

{(c) Homemaker or housekeeping services.

(d) Maintenance visits when no additional progress is apparent or expected to

occur.

(e) Meals.

(f)  Medical social services.

() Non-treatment services.

(h)  Private duty nursing services.

(i) Routine transportation.

(3) There are no premiums or deductibles required for participation in CoverKids.

(4) Copays. The following copays are required, depending upon family income.

Service

Copays When Family Income
is Less than 150% of Poverty

Copays When Family Income
is 150%-250% of Poverty

MEDICAL BENEFITS

Chiropractic care $5 per visit $15 per visit

Emergency room $5 per use $50 per use

{emergency—waived if

admitted)

Emergency room {non- $10 per use $50 per use

emergency)

Home health $5 per visit $15 per visit

Hospital care $5 per admission; waived if $100 per admission; waived if
readmitted within 48 hours for | readmitted within 48 hours for

the same episode the same episode
Inpatient mental health $5 per admission; waived if $100 per admission; waived if
treatment readmitted within 48 hours for | readmitted within 48 hours for

the same episode

the same episode
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CHAPTER 0620-05-01

Service Copays When Family Income | Copays When Family Income
is Less than 150% of Poverty is 150%-250% of Poverty

Inpatient substance abuse | $5 per admission; waived if $100 per admission; waived if
treatment readmitted within 48 hours for | readmitted within 48 hours for

the same episode the same episode
Maternity $5 OB orspecialist firstvisit | $15-0OBorspecialist firstvisit

: only only
$20-pervisit-specialist
$5 hospital-admission
s , .

Medical supplies

$5 per 31-day supply

$5 per 31-day supply

Outpatient mental health and
substance abuse treatment

$5 per session

$20 per session

Physical, speech, and $5 per visit $15 per visit
occupational therapy
Physician office visits $5 per visit, primary care $15 per visit, primary care
physician or specialist physician
No copay for routine health $20 per visit, specialist
assessments and
immunizations rendered under No copay for routine health
the American Academy of assessments and
Pediatrics guidelines immunizations rendered under
the American Academy of
Pediatrics guidelines
Prescription drugs $1, generics $5, generics
$3, preferred brands $20, preferred brands
$5, non-preferred brands $40, non-preferred brands
Rehabilitation hospital $5 per admission $100 per admission

services

Vision services

$5 for lenses; $5 for frames
(when lenses and frames are
ordered at the same time, only
one copay is charged)

$15 for lenses; $15 for frames

(when lenses and frames are

ordered at the same time, only
one copay is charged)

DENTAL BENEFITS

Dental

$5 per visit

No copay for routine
preventive oral exam, X-rays,
and fluoride application

$15 per visit

No copay for routine
preventive oral exam, X-rays,
and fluoride application

Orthodontic services

$5 per visit

$15 per visit

ANNUAL OUT-OF-POCKET MAXIMUM PER ENROLLEE

Annual out-of-pocket
maximum per enrollee

5% of the family’s annual income

()

Eligible children in a family that does not pay a required copay remain enrolled in the

program. An individual provider may at his discretion refuse service for non-payment
of a copay unless a medical emergency exists. The state does not participate in
collection action or impose any benefit limitations if enrollees do not pay their copays.

Authority: T.C.A. §§ 4-5-202, 71-3-1104, 71-3-1106, and 71-3-1110. Administrative History:
Public necessity rule filed March 13, 2007; expired August 25, 2007. Original rule filed May 30,
2007; effective August 13, 2007. Amendments filed May 22, 2008, effective August 5, 2008.
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Amendment filed June 17, 2014, effective September 15, 2014. Amendment filed July 27, 2015;
effective October 25, 2015;

0620-05-01-.04 DISENROLLMENT.
(1)  Grounds for Disenrollment from CoverKids.
(a) Children enrolled in CoverKids at or below 250% of the FPL are financially
eligible for 12 months, except in the following situations, which will result in

disenrollment from CoverKids coverage prior to the end of the 12 month
period.

1. An enrollee, through an authorized family member, requests
disenroliment.

2. Admission of a CoverKids enrollee into a correctional facility or an
institution for mental disease.

3. A CoverKids enrollee moves from the state.

4. Death of a CoverKids enrollee.

5. A CoverKids enrollee is enrolled in TennCare.

6. A CoverKids enrollee meets a TennCare Medicaid spend-down.
7. A CoverKids enrollee turns age 19.

8. A woman 19 or older who was enrolled because of pregnancy is no
longer eligible after the last day of the month in which the sixtieth post-
partum day occurs.

9 A CoverKids-enrcllee gains-accessto-health-insurance -as defined-inrule

0620-06-81-0HBgr—through-a-family—members-employment—with-a
state-agency-orlocaledusation-agensy.

10—A-CoverKids-enrollecis-enrolled-into-individual—group-eremployerbased
coverage-

11. A CoverKids enrollee is discovered not to have been eligible for
CoverKids at the time of enroliment. This includes, but is not limited to,
enrollees whose enroliment was obtained by fraud or misrepresentations
by an enrollee, parent, guardian, or representative.

(b) A child above 250% of the Federal poverty level, as defined in these rules and
under Federal law, may be disenrolled for nonpayment of premiums, as
described more fully in regulation 0620-05-01-.03, as well as the reasons set
forth in subparagraph (1)(a).

(2) Procedures.

(a) Disenroliments shall be conducted under the procedures set forth-in-section
0620-05-01-.05 of these rules:

Authority: T.C.A. §§ 4-5-202, 71-3-1106. 71-3-1110. Administrative History: Public necessity
rule filed March 13, 2007; expired August 25, 2007. Original rule filed May 30, 2007; effective
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August 13, 2007. Repeal and new rule filed May 22, 2008; effective August 5, 2008. Amendment
filed February 25, 2008; effective June 26, 2009.

0620-05-01-.05 ADMINISTRATIME REVIEW OF COVERKIDS DECISIONS.

(1)  Eligibility and Enroliment Matters. The-parent-of an-enrollee-or-applicant-may obtain
review of a-denial of eligibility; suspension or termination of enrollment {including
termination-for-failure {o-pay-premiums-or-cost-sharng),—or-a-situation—in—which
eligibilitydecisions-have-not-been made-in-a-timely-manner-through-the following
procedures.

(a) — Informal Review-

4—beparentwill-benotified -ef adenial-of eligibility or suspension—or
termination-of-enrcliment-in—writing,—and-such-netice will-contain-the
reason-for-the-denial-the proceduresfor seeking review-of-this-deecision;
and-the-anticipated-time-by-which review-will-be-completed-—Parenis
may-alsoreqguest-a-review -for situations-in-which-eligibility- determination
have-not-beenmade-in-a-timely-mapner—Parents-will-be-notified -that
termination-or-suspension—of enrollment-will-not-beeffectiveuntil-the
sompletion-of-the review process-provided-in-these rules.

Z—Parenpts—may—request review by sending—a—written—reguest-to—the
AdministrativeContractor (AGC}-or-calling-the-eligibility and-enreliment
ACs-toli-free number—This-request for-review must-be received-by-the
AG-within-30-days-of issuance-ef-written-netice of the-actionfor-which
review-is-reguested or-if-netice-is-not-provided.-30-days-from-the time
the-applicant-becomes-aware of the action—They may report-additional
informatien-or-clarfy-information-en-the applicant's-account—The-AG-will
document-the-eall-and-anpy-additional-information/clarification-provided-:
AC-eligibility-staffwill review-the matter:

3o—H-the-AG's-review-does notresult-in-the child-being-eligiblethe-parent
willbe neotified-of the reason-the denial was-upheld-The-netificationletier
wilbinform-the-parent-that-they-may submit a-formal request-in-writing-to
theDivision-of Insurance-Administration—to-be-reviewed-by the-state-
level Coverkids Eligibility-Appeals-Committce:

(b} Formal-Review:

4——Fhe-parent-may-request-a-formal-review-of-the-informal review-decision
with-a-parentmay-request-a-formal review-of the-informal-review-decision
with-a-written-—reguest to-the-Divisionof Insurance-Administration—This
request-rmust-bereceived-by-the-Divisionwithin-30-days-of-issuance-of
the-informal-review-decision.—Receipts—of requests for-review will-be
acknowledged in—writing—within—10-days,—including notification-that-a
decision-should-be-issued-within-she-calendar-month-of receipt-of-the
acknowledgmentletter.

2——TheEligibility —Appeals —Committee—composed—of—five Division—of
Insurance—Administration—staff--members,—will—review—eligibility —and
enrollment matters.- The members of this semmiltee shall not have been
dirgstly involved-in-the matter under review. Hf the Commiltee disagrees
with-the-desision-of-the-AGC,-the-child will- be-enrolled-in-CoverKidsf at
any-level of dispute, the aporopriate parly-determines-the-child is-eligible
for-enroliment—in—Coveriids, —the-—enroliment-will beceme-—effective
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3.—Parents-may represent-themselves—or -have -a representative of -their
choosing—in—connection—with—formalreviews—Parenls—may review
information-relevant-to-the review-of the decision-in-a-timely-manner-and
may—submit—supplemental—information—during—the —review—process:
Enrollees-will-remain-enrolled pending-completion-of the review-in-the
case-of suspension-orterminationof enreliment.

4 The--Comritiee-is-pot-required to—conduct-in-person-hearings—or-to
condust-a—contested—case—under—the requirements—of the Uniform
Administrative Procedures-Act:

&,——If-the- Commitleeagrees-with-the-decision-to-deny eligibility-aletter-will
be-sent to the parent delailing the reason for denial-The decision of the
Eligibility -Appeals- Commitiee will be-the final administrative recourse
available-

{c)— Deadlines for Review.

1 Expedited-reviewwill-be-provided-if-an-applicant-provides-a-statement
from-a-medical professional-that she-or-he-has-a-medical situation-that-is
life-threatening or-would-seriously -jeopardize-the-enrollee’s-health-or
ability to—attain—mairtain—or regain—maximum-functioning.Expedited
review should-be completed within10-days-of receipt of the raguest:

2——~Alenroliment-or-eligibility matters-not-subjest-to-expedited-review shall
bedetermined-within-a reasonable-time-

Health Services Matters. A parent of a CoverKids enroliee may request review of a
Cover Kids action to delay, deny, reduce, suspend, or terminate health services, or a
failure to approve, furnish, or provide payment for health services in a timely manner,
according to the following provisions.

(@)

(b)

Notice. Any decision denying, or delaying a requested health service, reducing,
suspending, or terminating an existing health service, or failure to approve,
furnish, or provide payment for health services in a timely manner shall be in
writing and must contain the reason for the determination, an explanation of
review rights and procedures, the standard and expedited time frames for
review, the manner of requesting a review, and the circumstances under
which existing health services may continue pending review unless there is
guestion that the existing health services are harmful.

Contractor Review. Parents commence the review process by submitting a
written request to the Plan Administrator (PA) within 30 days of issuance of
written notice of the action or, if no notice is provided, from the time the
enrollee becomes aware of the action not to exceed six (6) months from when
the action occurred. The PA will review this request and issue a written
decision within 30 days of receipt of this request. Expedited reviews (within 72
hours) will be available for situations in which a benefit determination or a
preauthorization denial has been made prior to services being received and the
attending medical professional determines in writing (including legible
handwriting) the medical situation to be life threatening or would seriously
jeopardize the enrollee’s health or ability to attain, maintain or regain maximum
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(3)

(c)

(d)

()

functioning. This determination should be made in legible writing with an
original signature.

State Informal Review. After the PA’s internal review is completed, the parent
of an enrollee who disagrees with the decision may request further review by
submitting a letter or form to the State Division of Insurance Administration
which must be received within 8 days of the Administrator's decision. The
Appeals Coordinator within the Division will review the matter and gather
supplemental information from the family, physician, and/or insurer as needed.
The Appeals Coordinator may also request review by the state’s independent
medical consultant. A written decision of the Appeals Coordinator should be
issued within 20 days of receipt of the request for further review.

State Review Committee. If the informal review does not grant the relief
requested by the parent, the request will be scheduled for review by the
CoverKids Review Committee. The Committee will be composed of five
members, including Division of Insurance Administration staff and at least one
licensed medical professional, selected by the Commissioner or his designee.
The members of the Committee will not have been directly involved in the
matter under review. The parent will be given the opportunity to review the file,
be represented by a representative of the parent's choice, and provide
supplemental information. The Committee may allow the parent to appear in
person if it finds that scheduling the appearance will not cause delay in the
review process. The Review Committee is not required to provide an in-person
hearing or a contested case under the Uniform Administrative Procedures Act.
The parent will receive written notification of the final decision stating the
reasons for the decision. The decision of the CoverKids Review Committee is
the final administrative recourse available to the member.

Time for Reviews. Review of all non-expedited health services appeals will be
completed within 90 days of receipt of the initial request for review by the PA.
Reviews by both the Appeals Coordinator and the Committee may be
expedited (completed within 72 hours at each the PA and State levels) for
situations in which a benefit determination or a preauthorization denial has
been made prior to services being received and the attending medical
professional determines in writing (including legible handwriting) that the
medical situation to be life threatening or would seriously jeopardize the
enrollee’s health or ability to attain, maintain or regain maximum functioning.

Scope of Review. CoverKids wili not provide a review process for a change in
enroliment, eligibility, or coverage under the health benefits package required by a
change in the State plan or Federal and State law requiring an automatic change that
affects all or a group of applicants or enrollees without regard to their individual
circumstances.

Authority: T.C.A. §§ 4-5-202, 71-3-1106. 71-3-1110. Administrative History: Public necessity
rule filed March 13, 2007, expired August 25, 2007. Original rule filed May 30, 2007; effective

August 13, 2007.

0620-05-01-.06 PROVIDERS.

(1)
2)

This rule shall be in effect from October 1, 2013.

For purposes of this rule, the following definitions shall apply:
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3)

(4)

(@)

(b)

(©

(d)

Covered services. Benefits listed in Rule 0628-05-01-03 and authorized by
the Plan Administrator ("PA”").

CoverKids network. A group of health care providers that have entered into
contracts with the PA to furnish covered services to CoverKids enrollees.
These contracts may take the form of general contracts or single case
agreements.

CoverKids provider. An appropriately licensed institution, facility, agency,
person, corporation, partnership, or association that delivers health care
services and that participates in the PA’s network.

Emergency services, including emergency mental health and substance abuse
emergency treatment services. Services to treat the sudden and unexpected
onset of a medical condition that manifests itself by symptoms of sufficient
severity, including severe pain, that a prudent layperson who possesses an
average knowledge of health and medicine could reasonably expect the
absence of immediate medical attention to potentially result in:

1. Placing the person’s (or with respect to a pregnant woman, her unborn
child’s) health in serious jeopardy; or

2. Serious impairment to bodily functions; or

3. Serious dysfunction of any bodily organ or part.

{e}—HealthyTNBabies The program-that providescoverage -of maternity-care for

(f)

pregrant—Coverkids—enrollees,—including-the—unborn—ehildren—of-pregnant
women—with-—no—source—of-coverage—-who—meet—the--CoverKids—eligibility
requirements.:

Non-CoverKids provider. A health care provider of non-emergency services
that does not participate in the PA’s network.

Payment in full.

(@)

(b)

()

All CoverKids providers, as defined in this rule, must accept as payment in full
for provision of covered services to a CoverKids enrollee, the amount paid by
the PA, plus any copayment required by the CoverKids program to be paid by
the individual.

Any non-CoverKids providers who furnish CoverKids covered services by
authorization from the PA must accept as payment in full for provision of
covered services to CoverKids enrollees the amounts paid by the PA plus any
copayment required by the CoverKids program to be paid by the individual.

CoverKids will not pay for non-emergency services furnished by non-
CoverKids providers unless these services are authorized by the PA. Any non-
CoverKids provider who furnishes CoverKids Program covered non-emergency
services to a CoverKids enrollee without authorization from the PA does so at
his own risk. He may not bill the patient for such services except as provided
for in Paragraph (5).

Non-CoverKids Providers.
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(@)

(b)

(c)

In situations where the PA authorizes a service to be rendered by a non-
CoverKids provider, payment to the provider shall be no less than 80% of the
lowest rate paid by the PA to equivalent participating CoverKids network
providers for the same service, consistent with the methodology contained in
Rule 1200-13-13-.08(2)(a).

Covered medically necessary outpatient emergency services, when provided
to CoverKids enrollees by non-CoverKids network hospitals, shall be
reimbursed at 74% of the 2006 Medicare rates for the services, consistent with
the methodology contained in Rule 1200-13-13-.08(2)(b). Emergency care to
enrollees shall not require preauthorization.

Covered medically necessary inpatient hospital admissions required as the
result of emergency outpatient services, when provided to CoverKids enrollees
by non-CoverKids network hospitals, shall be reimbursed at 57% of the 2008
Medicare DRG rates (excluding Medical Education and Disproportionate Share
components) determined according to 42 CFR § 412 for the services,
consistent with the methodology contained in Rule 1200-13-13-.08(2)(c). Such
an inpatient stay will continue until no longer medically necessary or until the
patient can be safely transported to a network hospital, whichever comes first.

Providers may seek payment from a CoverKids enrollee only under the following
circumstances. These circumstances include situations where the enrollee may
choose to seek a specific covered service from a non-CoverKids provider.

(@)

(b)

If the services are not covered by the CoverKids program and, prior to
providing the services, the provider informed the enrollee that the services
were not covered.

If the services are not covered because they are in excess of an enrollee’s
benefit limit and one of the following circumstances applies:

1. The provider has information in her own records to support the fact that
the enrollee has reached his benefit limit for the particular service being
requested and, prior to providing the service, informs the enroliee that
the service is not covered and will not be paid for by CoverKids. This
information may include:

(i) A previous written denial of a claim on the basis that the service
was in excess of the enrollee’s benefit limit for a service within the
same benefit category as the service being requested, if the time
period applicable to the benefit limit is still in effect; or

(i)  That the provider had personally provided services to the enrollee
in excess of his benefit limit within the same benefit category as
the service being requested, if the time period applicable to that
benefit period is still in effect; or

iii) The enrollee’s PA has provided confirmation to the provider
that the enrollee has reached his benefit limit for the applicable
service.

2. The provider submits a claim for service to the PA and receives a written
denial of that claim on the basis that the service exceeds the enrollee’s
benefit limit. After informing the enrollee and within the remainder of the
period applicable to that benefit limit, the provider may bill the enrollee
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for services within that same exhausted benefit category without having
to submit claims for those subsequent services for repeated PA denial. If
the provider informed the enrollee prior to providing the service for which
the claim was denied that the service would exceed the enrollee’s benefit
limit and would not be paid for by CoverKids, the provider may bill the
enrollee for that service.

3. The provider had previously taken the steps in parts 1. or 2. above and
determined that the enrollee had reached his benefit limit for the
particular service being requested, if the time period applicable to the
benefit limit is still in effect, and informs the enrollee, prior to providing
the service, that the service is not covered and will not be paid for by
CoverKids.

(c) If the services are covered only with prior authorization and prior authorization
has been requested but denied, or is requested and a specified lesser level of
care is approved, and the provider has given prior notice to the enrollee that
the services are not covered, the enrollee may elect to receive those services
for which prior authorization has been denied or which exceed the authorized
level of care and be billed by the provider for such services.

(6) Providers may not seek payment from a CoverKids enrollee under the following
conditions:

(&) The provider knew or should have known about the patient's CoverKids
enrollment prior to providing services.

(b} The claim submitted to the PA for payment was denied due to provider billing
error or a CoverKids claim processing error.

(c) The provider accepted CoverKids assignment on a claim and it is determined
that another payer paid an amount equal to or greater than the CoverKids
allowable amount.

(d) The provider failed to comply with CoverKids policies and procedures or
provided a service which lacks medical necessity or justification.

(e) The provider failed to submit or resubmit claims for payment within the time
periods required by the PA or CoverKids.

()  The provider failed to inform the enrollee prior to providing a service not
covered by CoverKids that the service was not covered and the enrollee may
be responsible for the cost of the service. Services which are non-covered by
virtue of exceeding limitations are exempt from this requirement if the provider
has complied with paragraph (5) above.

(g) The enrollee failed to keep a scheduled appointment(s).

(7) Pharmacy providers may not waive pharmacy copayments for CoverKids enrollees
as a means of attracting business to their establishments. This does not prohibit a
pharmacy from exercising professional judgment in cases where an enrollee may
have a temporary or acute need for a prescribed drug, but is unable, at that moment,
to pay the required copayment.

Authority: T.C.A. §§ 4-5-202, 71-3-1104, 71-3-1106 and 71-3-1110. Administrative History:
Emergency rule filed September 26, 2013; effective through March 25, 2014. Repeal of
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emergency rule filed September 26, 2013 was filed on December 20, 2013. In its place,

emergency rule 0620-05-01-.06 was filed December 20, 2013; effective through June 18, 2014.
New rule filed March 17, 2014; effective June 15, 2014.
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| 0620-06-01-06 [ Providers

(Place substance of rules and other info here. Please be sure to include a detailed explanation of the changes
being made to the listed rute(s). Statutory authority must be given for each rule change. For infermation on
formatting rules go to hitp://sos.tn.gov/sites/default/files/forms/Rulemaking Guidelines August2014.pdf)

New Rules

Rules of the Tennessee Department of Finance and Administration, Division of TennCare, are amended by
adding the following new Chapter 21 CoverKids:

Rules
of
Tennessee Department of Finance and Administration

Division of TennCare

Chapter 1200-13-21
CoverKids

Table of Contents

1200-13-21-.01 Scope and Authority
1200-13-21-.02 Definitions

1200-13-21-.03 Eligibility

1200-13-21-.04 Benefits

1200-13-21-.05 Cost Sharing

1200-13-21-.06 Disenroliment

1200-13-21-.07 Review of CoverKids Decisions
1200-13-21-.08 Providers

1200-13-21-.01 Scope and Authority.

(1) The CoverKids program was created by the CoverKids Act of 2006, T.C.A. §§ 71-3-1101, et seq., and
placed under the authority of the Tennessee Depariment of Finance and Administration (“Department”).

(2) The Department is authorized to establish, administer and monitor the program, inciuding contracting for the
provision of services and adopting rules for governing the program.

(3) The Commissioner of the Tennessee Department of Finance and Administration placed the CoverKids
Program into the Division of Health Care Finance & Administration under the oversight of the Deputy
Commissioner/Director of TennCare on March 31, 2011, for the purposes of coordination of resources and
to achieve greater effectiveness and efficiencies. The Division was renamed the Division of TennCare
effective August 7, 2017.

(4)  The purpose of the CoverKids program is to provide heatlth care coverage for uninsured children who are
not eligible for TennCare coverage.

(5) The CoverKids program is a federal program, the “State Child Health Plan Under Title XXI of the Social
Security Act State Children’'s Health Insurance Program” and is distinct and separate from the Title XIX
TennCare program.

Authority: T.C.A. §§ 4-5-202, 71-3-1103 through 1108 and 71-3-1110, and the Tennessee Title XX| Children's
Health Insurance Program State Plan.

1200-13-21-.02 Definitions.

(1) Covered services. Benefits listed in this Chapter and authorized by the Plan Administrator or Dental
Benefits Manager.
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CoverKids. The program created by T.C.A. §§ 71-3-1101, et seq., its authorized employees and agents, as
the context of this Chapter requires.

CoverKids network. A group of health care providers that have entered into contracts with the Plan
Administrator or Dental Benefits Manager to furnish covered services to CoverKids enrollees. These
contracts may take the form of general contracts or single case agreements.

CoverKids provider. An appropriately licensed institution, facility, agency, person, corporation, partnership
or association, that delivers health care services and that participates in the Plan Administrator's or Dental
Benefits Manager’s network.

Days. Calendar days, not business days.

Dental Benefits Manager (DBM). The entity responsible for the administrative services associated with
providing covered dental services, preventive, routine and orthodontic, to CoverKids enrollees.

Emergency services. Includes emergency medical, emergency mental health and substance abuse
emergency treatment services, furnished by a provider gualified to furnish the services, needed to evaluate,
treat, or stabilize an emergency medical condition manifested by the sudden and unexpected onset of acute
symptoms of sufficient severity, including severe pain, that a prudent layperson with an average knowledge
of health and medicine could reasonably expect the absence of immediate medical attention to result in:

(a) Placing the person’s (or with respect to a pregnant woman, her unborn child’s) health in serious
jeopardy;

(b)  Serious impairment o bodily functions; or
(c) Serious dysfunction of any bodily organ or part.
Medically necessary. A medical item or service which meets all the following criteria:

(a) Recommended by a licensed physician who is treating the enrollee or other licensed healthcare
provider practicing within his scope of licensure who is treating the enrollee;

(b)  Required in order to diagnose or treat an enrollee’s medical condition;
{c) Safe and effective;

(d) The least costly alternative course of diagnosis or treatment that is adequate for the medical condition
of the enrollee; and

(e) Not experimental or investigational.

Non-CoverKids provider. A health care provider of non-emergency services that does not participate in the
Plan Administrator's or Dental Benefits Manager's network.

Parent. A natural or adoptive father or mother of a minor child; or, a guardian as defined by T.C.A. § 34-1-
101, subject to court orders entered or recognized by the courts of the state of Tennessee.

Plan Administrator or PA. The entity or entities responsible for the administrative services associated with
providing health care, pharmaceutical or other related services to CoverKids enrollees. This may be a
private contractor, government agency, or Departmental entity.

Authority: T.C.A. §§ 4-5-202, 71-3-1106 and 71-3-1110, and the Tennessee Title XX| Children's Health Insurance
Program State Plan.

1200-13-21-.03 Eligibility. Financial and Technical Eligibility Requirements. See Chapter 1200-13-20.

Authority: T.C.A. §§ 4-5-202, 71-3-1106 and 71-3-1110, and the Tennessee Title XXI Children's Health Insurance
Program State Plan.

321



1200-13-21-.04 Benefits.

(1)

The following benefits are covered by the CoverKids program for children under age 19 as medically
necessary, subject to the limitations stated:

(a)
(b)
(c)
(d)

(9)
(h)

Ambulance services, air and ground.
Care coordination services,
Case management services.

Chiropractic care. Maintenance visits not covered when no additional progress is apparent or
expected {o occur.

Clinic services and other ambulatory health care services.
Dental benefits:
1. ©  Dental services. Limited to a $1,000 annual benefit maximum per enrollee.

2. Orthodontic services, Limited to a $1,250 lifetime benefit maximum per enroliee. Covered only
after a 12-month waiting period.

Disposable medical supplies.
Durable medical equipment and other medically-related or remedial devices:
1. Limited to the most basic equipment that will provide the needed care.

2. Hearing aids are limited to one per ear per calendar year up to age 5, and limited to one per ear
every two years thereafter.

Emergency care.

Home health services. Prior approval required. Limited to 125 visits per enrollee per calendar year.
Hospice care.

[npatient hospital services, including rehabilitation hospital services.

Inpatient mental health and substance abuse services.

Laboratory and radiclogical services.

Outpatient mental health and substance abuse services.

Qutpatient services. |

Physical therapy, occupational therapy, and services for individuals with speech, hearing, and
language disorders. Limited to 52 visits per calendar year per type of therapy.

Physician services.

Prenatal care and prepregnancy family services and supplies.
Prescription drugs.

Routine health assessments and immunizations.

Skilled Nursing Facility services. Limited to 100 days per calendar year following an approved
hospitalization.
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{(w) Surgical services.
(x)  Vision benefits:
1. Annual vision exam including refractive exam and glaucoma screening.

2. Prescription eyeglass lenses. Limited to one pair per calendar year. $85 maximum benefit per
pair.

3. Eyeglass frames. Coverage for replacement frames limited {o once every two calendar years.
$100 maximum benefit per pair.

4, Prescription contact lenses in lieu of eyeglasses. Limited to one pair per calendar year. $150
maximum benefit per pair.

(2) Mothers of eligible unborn children who are over age 19 receive all benefits listed in Paragraph (1), subject
to the same limitations and as medically necessary, except chiropractic services, routine dental services,
and vision services are not covered for these enrollees.

(3)  All services covered by CoverKids must be medically necessary.

(4)  The following services and items are excluded from coverage by the CoverKids program:

(a)  Comfort or convenience items not related to an enrollee’s iliness.

(b) Dietary guidance services.

(¢) Homemaker or housekeeping services.

(d) Maintenance visits when no additional progress is apparent or expected to occur.
(e) Meals.

(fy  Medical social services.

(g) Non-treatment services.

(h)  Private duty nursing services.

(i) Routine transportation.

Authority: T.C.A. §§ 4-5-202, 71-3-1106 and 71-3-1110, and the Tennessee Title XX| Children’s Health Insurance
Program State Plan.

1200-13-21-.05 Cost Sharing.
(1)  There are no premiums or deductibles required for participation in CoverKids.
(2) Copays.

(a) The following services are exempt from copays:

1. Ambulance services.
2. Emergency services.
3. Lab and X-ray services.

4. Maternity services. There are no copays for prenatal visits or for hospital admissions for the
birth of a child.
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5. Routine health assessments and immunizations given under American Academy of Pediatrics

guidelines.

(b)  The following copays are required, based on the enrollee’s household income:

Service

Copay When Household Income is
Less than 200% FPL

Copay When Household Income is
Between 200% FPL and 250% FPL

MEDICAL BENEFITS

Chiropractic care

$5 per visit

$15 per visit

Emergency room

$10 copay per use for
non-emergency

$50 copay per use for
non-emergency

Hospital admissions and other
inpatient services

$5 per admission
(waived if readmitted within 48
hours for same episode)

$100 per admissicn
(waived if readmitted within 48
hours for same episode)

Inpatient mental health and
substance abuse treatment

$5 per admission
(waived if readmitted within 48
hours for same episode)

$100 per admission
(waived if readmitted within 48
hours for same episode)

Outpatient mental health and
substance abuse treatment

$5 per session

$15 per session

Physical, speech, and occupational
therapy

$5 per visit

$15 per visit

Physician office visit

$5 per visit (primary care);
$5 per visit (specialist)

$15 per visit (primary care);
$20 per visit (specialist)

Prescription dfugs

$1 generic;
$3 preferred brand;
$5 non-preferred brand

$5 generic;
$20 preferred brand,
$40 non-preferred brand

Vision services

$5 for lenses; $5 for frames
(when lenses and frames are
ordered at the same time, only one
copay is charged)

$15 for lenses; $15 for frames
(when lenses and frames are
ordered at the same time, only one
copay is charged)

DENTAL BENEFITS

Dental services

$5 per visit -

No copay for routine preventive oral
exam, X-rays, and fluoride
application

$15 per visit

No copay for routine preventive oral
exam, X-rays, and fluoride
application

Orthodontic services

$5 per visit

$15 per visit

(3) An enrollee’s annual cost sharing obligations shall not exceed 5 percent of his household's annual income.

4) Eligible children who do not pay a required copay remain enrolled in the program. An individual provider
may at his discretion refuse service for non-payment of a copay unless a medical emergency exists. The
state does not participate in collection action or impose any benefit limitations if enroliees do not pay their

copays.

Authority: T.C.A. §§ 4-5-202, 71-3-1106 and 71-3-1110, and the Tennessee Title XX] Children’s Health Insurance

Program State Plan.

1200-13-21-.06 Disenronment.

(1)  Grounds for Disenrollment from CoverKids. Children enrolled in CoverKids at or below 250% of the FPL are
financially eligible for 12 months, except in the following situations which will resuit in disenrollment from
CoverKids coverage prior to the end of the 12 month period:

(a)  Anenrollee, through an authorized family member, requests disenrollment.

{b)  Admission of a CoverKids enrollee into a correctional facility or an institution for mental disease.

(c) A CoverKids enrollee moves from the state.
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(2)

Death of a CoverKids enrovllee.

A CoverKids enrollee is enrolled in TennCare.

A CoverKids enroliee meets a TennCare Medicaid spend-down.
A CoverKids enrollee turns age 19.

A woman 19 or older who was enrolled because of pregnancy is no longer eligible after the last day of
the month in which the sixtieth postpartum day occurs.

A CoverKids enrollee is discovered not to have been eligible for CoverKids at the time of enrollment,
This includes, but is not limited to, enrollees whose enrollment was obtained by fraud or
misrepresentation by an enrollee, parent, guardian, or representative.

Procedures. Disenroliment shall be conducted as set out in Chapter 1200-13-19.

Authority: T.C.A. §§ 4-5-202, 71-3-1106 and 71-3-1110, and the Tennessee Title XX| Children’s Health Insurance
Program State Plan.

1200-13-21-.07 Review of CoverKids Decisions.

(1)

(2)

Eligibility and Enrollment Matters. Administrative review of matters related to eligibility and enroliment shall
be conducted as set out in Chapter 1200-13-19.

Health Services Matters. A parent or authorized representative of a CoverKids enrollee may request
review of a CoverKids action to delay, deny, reduce, suspend, or terminate health services, or a failure to
approve, furnish, or provide payment for health services in a timely manner, according to the following

(a)

~ provisions:

Notice. Any decision denying or delaying a requested health service, reducing, suspending or
terminating an existing health service, or failure to approve, furnish or provide payment for health
services in a timely manner shall be in writing and must contain the reason for the determination,
an explanation of review rights and procedures, the standard and expedited time frames for review,
the manner of requesting a review, and the circumstances under which existing health services
may continue pending review unless there is question that the existing health services are harmful.

Plan Administrator (PA) or Dental Benefits Manager (DBM) Review. A parent or authorized
representative may commence the review process by submitting a written request to the PA or
DBM within 30 days of issuance of written notice of the action or, if no notice is provided,
from the time the enrollee becomes aware of the action, not to exceed six (6) months from when
the action occurred. The PA or DBM will review this request and issue a written decision within 30
days of receipt of this request. Expedited reviews (within 72 hours) will be available for situations in
which a benefit determination or a preauthorization denial has been made prior to services being
received and the attending medical professional determines the medical situation to be life
threatening or would seriously jeopardizé the enroilee’s life, physical or mental health, or ability to
attain, maintain or regain maximum function. This determination shouid be made in legible writing
with an original signature.

State Informal Review. After the PA's or DBM’s internal review is completed, the parent or
authorized representative of an enroliee who disagrees with the decision may request further review
by telephone or by submitting a letter or form to the Division of TennCare, CoverKids Appeals, which
must be received within 8 days of the PA's or DBM’s decision. The Appeals Coordinator will review
the matter and gather supplemental information from the family, physician, and/or insurer as needed.
The Appeals Coordinator will request review by the state’s independent medical consultant and a
written decision will be issued within 20 days of receipt of the request for further review.

State Review Committee. If the informal review does not grant the relief requested by the parent or

authorized representative, the request will be scheduled for review by the CoverKids Review
Committee. The Committee will be composed of five members, including Division of TennCare staff
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and at least one independent licensed medical professional. The members of the Committee will not
have been directly involved in the matter under review. The parent or authorized representative will
be given the opportunity to review the file, be represented by a representative of the parent’s or
authorized representative’s choice, and provide supplemental information. The Committee may
allow the parent or authorized representative to appear in person if it finds that scheduling the
appearance will not cause delay in the review process. The Review Committee is not required to
provide an in-person hearing or a contested case under the Uniform Administrative Procedures Act.
The parent or authorized representative will receive written notification of the final decision stating
the reasons for the decision. The decision of the CoverKids Review Committee is the final
administrative recourse available to the member.

Time for Reviews. Review of all non-expedited health or dental services appeals will be completed
within 90 days of receipt of the initial request for review by the PA or DBM. Reviews by both the
Appeals Coordinator and the Committee may be expedited (completed within 72 hours at each of the
PA or DBM and State levels) for situations in which a benefit determination or a preauthorization
denial has been made prior to services being received and the attending medical professional
determines the medical situation to be life threatening or would seriously jeopardize the enrollee’s
life, physical or mental health, or ability to attain, maintain or regain maximum function. This
determination should be made in legible writing with an original signature.

Scope of Review. CoverKids will not provide a review process for a change in enroliment, eligibility, or
coverage under the health benefits package required by a change in the State plan or Federal and State
law requiring an automatic change that affects all or ‘a group of applicants or enrollees without regard to
their individual circumstances.

Authority: T.C.A. §§ 4-5-202, 71-3-1106 and 71-3-1110, and the Tennessee Title XX Children’s Health Insurance
Program State Plan.

1200-13-21-.08 Providers.

(1)

Payment in full.

(a)

(b)

All CoverKids providers, as defined in this rule, must accept as payment in full for provision of
covered services to a CoverKids enrollee, the amount paid by the PA or DBM, plus any copayment
required by the CoverKids program to be paid by the individual.

Any non-CoverKids providers who furnish CoverKids covered services by authorization from the PA
or DBM must accept as payment in full for provision of covered services to CoverKids enroliees the
amounts paid by the PA or DBM plus any copayment required by the CoverKids program to be paid
by the individual.

CoverKids will not pay for non-emergency services furnished by non-CoverKids providers unless
these services are authorized by the PA or DBM. Any non-CoverKids provider who furnishes
CoverKids Program covered non-emergency services to a CoverKids enrollee without authorization
from the PA or DBM does so at his own risk. He may not bill the patient for such services except as
provided in Paragraph (3).

Non-CoverKids Providers.

(a)

When the PA or DBM authorizes a service to be rendered by a non-CoverKids provider, payment to
the provider shall be no less than 80% of the lowest rate paid by the PA or DBM to equivalent
participating CoverKids network providers for the same service, consistent with the methodology
contained in Rule 1200-13-13-.08(2)(a).

Covered medically necessary outpatient emergency services, when provided to CoverKids enrollees
by non-CoverKids network hospitals, shall be reimbursed at 74% of the 2006 Medicare rates for the
services, consistent with the methodology contained in Rule 1200-13-13-.08(2)(b). Emergency care to
enrollees shall not require preauthorization.

Covered medically necessary inpatient hospital admissions required as the result of emergency
outpatient services, when provided to CoverKids enrollees by non-CoverKids network hospitals, shall
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be reimbursed at 57% of the 2008 Medicare DRG rates (excluding Medical Education and
Disproportionate Share components) determined according to 42 CFR § 412 for the services,
consistent with the methodology contained in Rule 1200-13-13-.08(2){(c). Such an inpatient stay will
continue until no longer medically necessary or until the patient can be safely transported to a
network hospital, whichever comes first.

Providers may seek payment from a CoverKids enrollee only under the following circumstances. These
circumstances include situations where the enrollee may choose to seek a specific covered service from a
non-CoverKids provider.

(a)

(b)

If the services are not covered by the CoverKids program and, prior to providing the services, the
provider informed the enrollee that the services were not.covered.

If the services are not covered because they are in excess of an enrollee’s benefit limit and one of the
foliowing circumstances applies:

1. The provider has information in her own records to support the fact that the enrollee has
reached his benefit limit for the particular service being requested and, prior to providing the
service, informs the enrollee that the service is not covered and will not be paid for by
CoverKids. This information may include:

{iy A previous written denial of a claim on the basis that the service was in excess of the
enrollee’s benefit limit for a service within the same benefit category as the service being
requested, if the time period applicable to the benefit limit is still in effect;

(i)  That the provider had personally provided services to the enrollee in excess of his benefit
limit within the same benefit category as the service being requested, if the time period
applicable to that benefit period is still in effect; or

(i)  The enrollee’s PA or DBM has provided confirmation to the provider that the enrollee has
reached his benefit limit for the applicable service.

2. The provider submits a claim for service to the PA or DBM and receives a written denial of that
claim on the basis that the service exceeds the enrollee’s benefit limit. After informing the
enrollee and within the remainder of the period applicable to that benefit limit, the provider may
bill the enrollee for services within that same exhausted benefit category without having to
submit claims for those subsequent services for repeated PA or DBM denial. If the provider
informed the enrollee prior to providing the service for which the claim was denied that the
service would exceed the enrollee’s benefit limit and would not be paid for by CoverKids, the
provider may bill the enrollee for that service.

3. The provider had previously taken the steps in parts 1. or 2. above and determined that the
enrollee had reached his benefit limit for the particular service being requested, if the time
period applicable to the benefit limit is still in effect, and informs the enrollee, prior to providing
the service, that the service is not covered and will not be paid for by CoverKids.

If the services are covered only with prior authorization and prior authorization has been requested
but denied, or is requested and a specified lesser level of care is approved, and the provider has
given prior notice to the enroliee that the services are not covered, the enroliee may elect to receive
those services for which prior authorization has been denied or which exceed the authorized level of
care and be billed by the provider for such services.

Providers may not seek payment from a CoverKids enrollee under the following conditions:

(a)

(b)

(c)

The provider knew or should have known about the patient's CoverKids enroliment prior to providing
services,

The claim submitted to the PA or DBM for payment was denied due to provider billing error or a
CoverKids claim processing error.

The provider accepted CoverKids assignment on a claim and it is determined that another payer paid
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an amount equal to or greater than the CoverKids allowable amount.

(d) The provider failed to comply with CoverKids policies and procedures or provided a service which
lacks medical necessity or justification.

(e) The provider failed to submit or resubmit claims for payment within the time periods required by the
PA or DBM or CoverKids.

(fy  The provider failed to inform the enrollee prior to providing a service not covered by CoverKids that
the service was not covered and the enrollee may be responsible for the cost of the service. Services
which are non-covered by virtue of exceeding limitations are exempt from this requirement if the
provider has complied with paragraph (3) above.

(g) The enrollee failed to keep a scheduled appointment(s).

{5) Pharmacy providers may not waive pharmacy copayments for CoverKids enrollees as a means of attracting
business to their establishments. This does not prohibit a pharmacy from exercising professional judgment
in cases where an enrollee may have a temporary or acute need for a prescribed drug, but is unable, at that
moment, to pay the required copayment.

Authority; T.C.A. §§ 4-5-202, 71-3-1106 and 71-3-1110, and the Tennessee Title XXI Children's Health Insurance
Program State Plan.

Repeal

Rules of the Tennessee Department of Finance and Administration, Division of Insurance Administration, are
amended by repealing Chapter 0620-05-01 Cover Kids Rules in its entirety.

Authority: T.C.A. §§ 4-5-202, 71-3-1106 and 71-3-1110, and the Tennessee Title XXI Children’s Health Insurance
Program State Plan.
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