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STATE OF TENNESSEE
DEPARTMENT OF LABOR AND WORKFORCE DEVELOPMENT

BILL HASLAM 220 French Landing Drive BURNS PHILLIPS
GOVERNOR Nashville, TN 37243 COMMISSIONER
(615) 741-6642

April 7, 2016

Leni Chick, Contract & Auditor Coordinator
Fiscal Review Committee

8" Floor, Rachel Jackson Building

320 Sixth Avenue North

Nashville, TN 37243

RE:  New Contract: Educational Testing Service (ETS)

Ms. Chick,

The Tennessee Department of Labor and Workforce Development would like to submit to the Fiscal
Review Committee a request for a new contract, with Educational Testing Service.

We are requesting a sole-source contract with Educational Testing Service (ETS), for HiSET testing
vouchers. ETS is the sole provider for HISET Academy testing vouchers and has been providing testing
vouchers for HISET Academy since 2012, with excellent results. The vouchers are for 2,744 sub-tests and
44,000 tests and will be given out after completion of the HISET Academy studies. This program is
designed specifically for Adult Education student testing and will ensure these students the ability to take
the tests after completing their studies.

We believe a five-year contract will best suit our needs, as it prevents a price increase with a sole-source
vendor and the previous contract was extremely successful. TDLWD had a one-year contract with ETS,
for a trial period. Due to the overwhelming success, the contracted amount was depleted within two (2)
months of the start date. The original contract has been terminated, in order to begin the process for the
new, multi-year contract.

ETS is not on the debarred vendor list and they have an A+ rating with the Better Business Bureau. I have
found no indication of disciplinary action or illegal activity for this vendor.

Sincerely,

V&U\M@VJQ‘&) g

Burns Phillips
Commuissioner




Supplemental Documentation Required for
Fiscal Review Committee

*Contact Name- Jason Beard *Contact | 615-253-4720
* | Or Julie Lee Phone: | Or 615-532-1244
*Presenter’s | Jason Beard, Administrator — Division of Adult Education
name(s):
Edison Contract RFS Number: 33701-33709
Number: (f applicable) Gf applicable)
*Qriginal or | 07/01/2016 *Current or | 06/30/2021
Proposed Contract Proposed End
Begin Date: Date:
Current Request Amendment Number: | NA
Gf applicable)
Proposed Amendment Effective Date: | NA
Gf applicable)

Department of Labor and Workforce

*Department Submitting: Development

*Division: | Adult Education

*Date Submitted: | 04/07/2016

*Submitted Within Sixty (60) days: | Yes

If not, explain:

*Contract Vendor Name: | Educational Testing Service (ETS)

*Current or Proposed Maximum Liability: | $3,425,000.00

*Estimated Total Spend for Commodities: | NA

*Current or Proposed Contract Allocation by Fiscal Year:
(as Shown on Most Current Fully Executed Contract Summary Sheet)

FY:17 FY:18 FY:19 FY:20 FY:21 FY

$685,000.00 | $685,000.00 | $685,000.00 | $685,000.00 | $685,000.00 | $

*Current Total Expenditures by Fiscal Year of Contract: NA
(attach backup documentation from Edison)

FY: FY: FY: FY: FY FY

$ $ $ $ $ $

IF Contract Allocation has been
greater than Contract
Expenditures, please give the NA
reasons and explain where surplus
funds were spent:

IF surplus funds have been carried
forward, please give the reasons NA
and provide the authority for the
carry forward provision:

IF Contract Expenditures exceeded
Contract Allocation, please give the | NA
reasons and explain how funding

Revised April 2014




Supplemental Documentation Required for

Fiscal Review Committee

was acquired to pay the overage:

*Contract Funding Source/Amount:

State:

100%

Federal:

Interdepartmental:

Other:

If “other” please define:

If “interdepartmental” please define:

Dates of All Previous Amendments
or Revisions: (if applicable)

Brief Description of Actions in Previous
Amendments or Revisions: (if applicable)

Method of Original Award: Gf applicable)

*What were the projected costs of the | $3,425,000.00
service for the entire term of the contract | We received pricing, from the Vendor,
prior to contract award? | based on fair market value.

How was this cost determined?

*List number of other potential vendors | ETS is the only vendor who can provide
who could provide this good or service; | the testing vouchers for HiSET
efforts to identify other competitive | Academy, with whom we have a

procurement alternatives; and the
reason(s) a sole-source contract is in the
best interest of the State.

contract and are also a sole
creator/owner.

Revised April 2014




Lingning, Loersing. Lanving

February 16, 2016

Jason C. Beard
Dept. of Labor & Workforce Development

220 French Landing Drive
Nashville, TN 37243

Dear M. Beard,

ETS and lowa Testing Programs (ITP) at the University of lowa have collaborated to deveiop paper- and
computer-based formats of the ETS High Schoo! Equivalency Test (HISET®) that have been available
since January 1, 2014. The national HISET product includes elements that are critical to providing
educational opportunities to those who need a second chance to succeed, and It helps facliitate a plan
to ralse the college and career readiness of out-of-schoo! youth and adults. ETS Is the sole provider of
the HISET exam and the HISET vouchers many organizations purchase to pay for testing fees on behalf

of thelr students.

Please feel free to contact me If you have any questions about the HISET voucher program.

Sincerely,

ﬁ;,,yj@nx

Amy Riker, M.Ed.
National Executlve Director, RISET Program

Educatlanal Testing Service
609-619-1640
arlker@ets.org




Specifications for Test Vouchers for HISET Exam

Test vouchers must be Educational Testing Service HISET vouchers, which is a sole
provider of that exam.

Vouchers are for 2,744 sub-tests and 44,000 tests. Vouchers pay for testing on behalf
of Tennessee residents who meet the state testing requirements.
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Special Contract Request

This form should be utilized to facilitate contract and procurement requests that require the Chief Procurement Officer’s prior
approval and that of the Comptroller of the Treasury, as applicable.
- NOT required for a contract with a federal, Tennessee, or Tennessee local government entity or a grant.

Route a completed request, as one file in PDF format, via e-mail attachment sent to: agsprs.agsprs@tn.gov.

7-16-15 REQUEST-SPECIAL

APPROVED

APPROVED
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CHIEF PROCUREMENT OFFICER

DATE

Cﬂ(MPTROLLER OF THE TREASURY

S

Request Tracking #

33701-33709

Dept. of Labor & Workforce

1. Contracting Agency Development
D No Cost
D Revenue
X Sole Source
2. Type of Contract or Procurement Method
D Proprietary
u Competitive Negotiation
D Other
3. Requestor Contact Information Jason Beard ~ Adult Education
4. Brief Goods or Services Caption HIiSET Test Vouchers
Test vouchers to be given out after
5. Description of the Goods or Services to be Acquited completion of HISET Academy
studies.
6. Proposed Contractor Educational Testing Service (ETS)
i ting Servi
7. Name & Address of the Contractor’'s principal owner(s) ,Egugit;%r;ilgggs ing service
~ NOT required for a TN state education institution Pittsburgh, PA 15251-7986
8. Proposed Contract Period - with ALL options to extend exercised Start date: 07/01/2016
The proposed contract start date shall follow the approval date of L
this request. End date: 06/30/2021
8. Office for Information Resources Pre-Approval Endorsement
Request [X] Not Applicable [_] Attached
- information technology (N/A to THDA)
10. eHeaith Pre-Approval Endorsement Request & Not Applicable D Attached

- health-related professional, pharmaceutical, taboratory, or imaging




7-16-15 REQUEST SPRCIAL

Request Tracking #

11.

12.

Human Resources Pre-Approval Endorsement Request
- state employes training

Not Applicable I:] Attached

Are these goods or services currently available on a

statewide contract? If YES, please explain why the current
statewide contract is not being used for this procurement.

Bno  [ves,

13.

Maximum Contract Cost — with ALL options to extend exercised

$3,425,000.00

14.

Was there an initial government estimate? If so, what
amount?

NO [ ]ves,$

186.

Cost Determination Used- How did agency arrive at the estimate of
expected costs?

We received pricing from the vendor.

16.

Explanation of Fair and Reasonable Price- Explain how agency
determined that price is fair and reasonable

Price is based on fair market value
and is considered to be fair and
reasonable.

17.

Documentation of Discussions with Contractor- How did agency
document discussions with Contractor? Attach documentation to this

request as applicabie.

Discussions with the Contractor were
conducted by phone and email.

18.

19.

Explanation of Need for or requirement placed on the State to
acquire the goods or services

This program is designed specifically

for Adult Education student testing.

Proposed contract impact on current State operations

This service will ensure Adult
Education students the ability to take
the tests after completing their
studies.

20.

Justification - Specifically explain why the goods or services should
he acquired throeugh the procuremeant method or contract type selscted

21,

What costs will the State incur as a result of this contract? If
any, please explain.

These services are being requested
through this procurement method
because it is the sole source for this

duct

22.

What is the total estimated revenue that the State would
receive as a resuit of this contract?

23.

Could the State also contract with other parties interested in
entering substantially the same agreement? Please explain.

[Tno | []ves

24.

Summary of State responsibilities under proposed contract

i

25.

Explanation of Need for or requirement piaced on the State to

acquire the goods or services

'g«'téél‘fe;_sfé'tjr@ﬁq Pr pr:étarg Procure

Educational Testing Service is the sole
provider for the HISET Academy testing

vouchers.

26.

Evidence of Contractor's experience & length of experience
providing the goods or services to be procured.

Educational Testing Service has been
providing theses testing vouchers for
HiSET Academy since 2012, with

excellent results.




7-16-15 REQUEST-SPECIAL

33701-33709

Request Tracking #
27. Has the contracting agency procured the subject goods or [no X YEs
services before? If yes, provide the method used to '
purchase the goods or services and the name and address of | Method: Special Contract Request
the contractor.
Name/Address:

Educational Testing Service
Attn: Amy Riker

PO Box 371986

Pittsburgh, PA 15251-7986

We had a one-year contract, with ETS,
for a trial period. Due to the
overwhelming success, the contracted
amount was depleted within 2 months
of the start date,

This is also the only contractor who can
provide the testing vouchers for HiISET
Academy, which is also a sole creator,
owner, and vendor.

28. Contractor selection process and efforts to identify
reasonable, competitive, procurement alternatives

| Signature of Agency head or authorized designee, title of signatory, and date (the authorized designee may sign his or
her own name if indicated on the Signature Certification and Authorization document)

T —

2y
Signature \/\)LULH&;X Date:O? ‘W "/Q




Departmen: of

— General Services M EM 0

TO:

FROM:
DATE:

SUBJECT:

Director of Sourcing
Staff Attorney - Sourcing

Nancy Ternes, Sourcing Account Specialist
March 10, 2016

Recommendation of Sole Source Approval
Contractor: Educational Testing Service
Tracking #: 33701 - 33709 / cy16-6394

Max Cost: $3,425,500.00

Term: 60 Months

FRC: Yes

COT: Yes

The Tennessee Department of Labor and Workforce Development (DLWD) is requesting
sole source approval of a 60 month contract to provide test vouchers to be given out after
completion of HiSET Academy studies. These vouchers will ensure adult education
students the ability to take this exam after completing their HiSET Academy studies.
Educational Testing Services is the sole provider of the HiSET exam and the HIiSET

vouchers,

Sourcing Specialist recommends the approval of this sole source request.

Digitally signed by Andy T. Kidd
A n dy T- Dlg: cn=Andy T, KIdd?o:CPO.

Kidd

ou=CPO - Sourcing,
emall=andy kidd@tn.gav, c=U5
IO (1 b MBS GO

Director of Sourcin Date

Digitally sigried by Kevin C. Bartels
DN: cn=Kevin C, Bartels, 0, ou=CPO Legal,

KeVi n C. Ba rte ' S emalf=Kevin.CBartels@tn.gov, c=US

Date: 2016.03,15 13:49:5¢-05'00"

Staff Attorney - Sourcing ' Date

Central Procurement Office « Tennessee Tower, 3" Floor
312 Rosa L. Parks Avenue, Nashville, TN 37243
Tel: 615-741-1035 » Fax: 615-741-0684 « tn.gov/generalservices/




DRAFT DRAFT DRAFT
3-24-16 FA

CONTRACT
(fee-for-goods or services contract with an individual, business, non-profit, or governmental entity of
another state)
Begin Date End Date Agency Tracking # Edison Record {D
07/01/2016 06/30/2021 33701-33709
Contractor Legal Entity Name Edison Vendor ID
Educational Testing Service 0000012160

Goods or Services Caption (one line only)

Testing vouchers for HISET Academy

Contractor CFDA #
El Contractor

Funding —

FY State Federal Interdepartmental | Other TOTAL Contract Amount
FY17 685,000.00 685,000.00
FY18 685,000.00 685,000.00
FY19 685,000.00 685,000.00
FY20 685,000.00 685,000.00
FY21 685,000.00 685,000.00

TOTAL: 3,425,000.00 3,425,000.00

Contractor Ownership Characteristics:
D Minority Business Enterprise (MBE): African American, Asian American, Hispanic American, Native American
D Woman Business Enterprise (WBE)

[:] Tennessee Service Disabled Veteran Enterprise (SDVBE)

D Tennessee Small Business Enterprise (SBE): $10,000,000.00 averaged over a three (3) year period or employs
no more than ninety-nine (99) employees.

Other: Not for profit out-of-state organization

Selection Method & Process Summary (mark the correct response to confirm the associated summary)

D Competitive Selection

|Z Other Educational Testing Service is the only vendor who can provide the testing
vouchers for HISET Academy, with whom we have a contract. They are the
sole creator/owner for this service.

Budget Officer Confirmation: There is a balance in the
appropriation from which obligations hereunder are required
to be paid that is not already encumbered to pay other
obligations.

7L Butle/w )

Speed Chart (optional) Account Code (optional)
LW00000116 3370920000




DRAFT DRAFT DRAFT

CONTRACT
BETWEEN THE STATE OF TENNESSEE,
DEPARTMENT OF LABOR AND WORKFORCE DEVELOPMENT
AND
EDUCATIONAL TESTING BERVICE

This Contract, by and between the State of Tennessee, Department of Labor and Workforce
Development (“State”) and Educational Testing Service (“Contractor”), is for the provision of Testing
Vouchers for HIBET Academy, as further defined in the "SCOPE." State and Contractor may be referred
to individually as a “Party” or collectively as the “Parties” to this Contract.

The Contractor is a private Non-Profit Organization,
Contractor Place of incorporation or Organization: PO Box 371986, Pittsburgh, PA 15251-7988
Contractor Edison Registration ID # 12160

A. SCOPE:

A1 The Contractor shall provide all goods or services and deliverables as required, described, and
detailed below and shall meet all service and delivery timelines as specified by this Contract.

(a) The Contractor shall provide Testing Vouchers to be distributed o those individuals who have
Hi

completed the HISET Academy study program.
(by The Contractor shall provide Vouchers for 2,744 sub-tests and 44,000 tests.

A2 Warranty. Contractor represents and warrants that the term of the warranty (“Warranty Period”)
shall be the greater of the Term of this Contract or any other warranty general offered by
Contractor, its suppliers, or manufacturers to customers of its goods or services. The goods or
services provided under this Contract shall conform to the terms and conditions of this Contract
throughout the Warranty Period. Any nonconformance of the goods or services to the terms and

» conditions of this Contract shall constitute a “Defect” and shall be considered “Defective.” If
Contractor receives notice of a Defect during the Warranty Period, then Contractor shall correct
the Defect, at no additional charge.

Contractor represents and warrants that the State is authorized to possess and use all
equipment, materials, software, and deliverables provided under this Contract.

Contractor represents and warrants that all goods or services provided under this Contract shall
be provided in a timely and professional manner, by qualified and skilled individuals, and in
conformity with standards generally accepted in Contractor’s industry.

If Contractor fails to provide the goods or services as warranted, then Contractor will re-provide
the goods or services at no additional charge. If Contractor is unable or unwilling to re-provide
the goods or services as warranted, then the State shall be entitled to recover the fees paid to
Contractor for the Defective goods or services. Any exercise of the State’s rights under this
Section shall not prejudice the State’s rights to seek any other remedies available under this

Contract or applicabie law.

A3 Inspection and Acceptance. The State shall have the right to inspect all goods or services
provided by Contractor under this Contract. If, upon inspection, the State determines that the
goods or services are Defective, the State shall notify Contractor, and Contractor shall re-deliver
the goods or provide the services at no additional cost to the State. If after a period of thirty (30)
days following delivery of goods or performance of services the State does not provide a notice of
any Defects, the goods or services shall be deemed to have been accepted by the State.

Educational Testing Service — State of Tennessee Page 1 4/07/2016




DRAFT

DRAFT DRAFT

TERM OF CONTRACT:

This Contract shall be effective on 07/01/2016 (“Effective Date”) and extend for a period of sixty
(60) months after the Effective Date (“Term”). The State shall have no obligation for goods
provided by the Contractor prior to the Effective Date.

C. PAYMENT TERMS AND CONDITIONS:

C.1. Maximum Liability. In no event shall the maximum liability of the State under this Contract
exceed Three million four hundred twenty-five thousand dollars ($3,425,000.00) (“Maximum
Liability™). This Contract does not grant the Contractor any exclusive rights. The State does not
guarantee that it will buy any minimum quantity of goods under this Contract. Subject to the
terms and conditions of this Contract, the Contractor will only be paid for goods or services
provided under this Contract after a purchase order is issued to Contractor by the State or as
otherwise specified by this Contract.

c.2. Compensation Firm. The payment methodology in Section C.3. of this Contract shall constitute
the entire compensation due the Contractor for all goods provided under this Contract regardless
of the difficulty, materials or equipment required. The payment methodology inciudes all
applicable taxes, fees, overhead, and all other direct and indirect costs incurred or to be incurred
by the Contractor.

C.3. Payment Methodology. The Contractor shall be compensated based on the payment
methodology for goods authorized by the State in a total amount as set forth in Section C.1.

a. The Contractor's compensation shall be contingent upon the satisfactory provision of goods
as set forth in Section A.
b. The Contractor shall be compensated based upon the following payment methodology:
a. For goods provided from July 1, 2016 through June 30, 2021 the following rates
shall apply:
‘ Goods Description Amauet :

: - ; & (per compensable increment)
FY17 ~ 549 Subtest 1D Vouchers for Tennassae & iﬁzooem g Fee $ 21.50 each
FY17 - 8,800 Testing BD Voucher for Tennesssee & Processing Fee $ 76 50 each
FY18 — 549 Subtest 1D Vouchers for Tennessee & Processing Fee $ 21.50 each
FY18 —~ 8 800 Testing BD Voucher for Tennessees & Processing Fee $ 76.50 each
FY19 — 549 Subtest ID Vouchers for Tennesses & Processing Fee $ 21,50 each
FY19 - 8,800 Testing BD Voucher for Tennessee & Processing Fee $ 76.50 each
FY20 ~ 549 Subtest 1D Vouchers for Tennessee & Processing Fee $ 21.50 each
FY20 -~ 8,800 Testing BD Voucher for Tennessee & Processing Fee $ 76.50 each
Fyz2t - 548 Subtest 1D Vouchers for Tennesses & Processing Fee $ 21.50 each
EY21 - 8,800 Testing BD Voucher for Tennessee & Processing Fee $ 76 50 each
CA4. Travel Compensation. The Contractor shall not be compensated or reimbursed for travel time,

travel expenses, meals, or lodging.

C.5. Invoice Requirements. The Contractor shall invoice the State only for goods delivered and

accepted by the State or services satisfactorily provided at the amounts stipulated in Section C.3.,
above. Contractor shall submit invoices and necessary supporting documentation, no more
frequently than once a month, and no later than thirty (30) days after goods or services have

Educational Testing Service — State of Tennessee Page 2 4/07/2016
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DRAFT DRAFT

C.6.

C.7.

c.8.

Educational Testing Service — State of Tennessee Page 3

been provided to the following address:

TN Dept. of Labor & Workforce Development
ATTN: Accounts Payable

220 French Landing Drive — 4A

Nashville, TN 37243

a. Each invoiCe, on Contractor’s letterhead, shall clearly and accurately detail all of the
following information (calculations must be extended and totaled correctly):

(1) Invoice number (assigned by the Contractor);

(2) Invoice date;

(3) Contract number (assigned by the State);

(4) Customer account name: TN Dept. of Labor & Workforce Development - Adull
Education Division.

(56) Customer account number (assigned by the Contractor to the above-referenced
Customer);

(6) Contractor name,;

(7) Contractor Tennessee Edison registration ID number,

(8) Contractor contact for invoice questions (name, phone, or email);

(9) Contractor remittance address;

(10) Description of delivered goods or services provided and invoiced, including
identifying information as applicable;

(11) Number of delivered or completed units, increments, hours, or days as applicable, of
each good or service invoiced;

(12) Applicable payment methodology (as stipulated in Section C.3.) of each good or
service invoiced,;

(13) Amount due for each compensable unit of good or service; and

(14) Total amount due for the invoice period.

'

b. Contractor’s invoices shall:

(1)  Onily include charges for goods delivered or services provided as described in
Section A and in accordance with payment terms and conditions set forth in Section
C;

(2) Only be submitted for goods delivered or services completed and shall not include
any charge for future goods to be delivered or services to be performed;

(3) Not include Contractor’s taxes, which includes without limitation Contractor’s sales
and use tax, excise taxes, franchise taxes, real or personal property taxes, or income

taxes; and
(4) Include shipping or delivery charges only as authorized in this Contract.

¢. The timeframe for payment (or any discounts) begins only when the State is in
receipt of an invoice that meets the minimum requirements of this Section C.5.

Payment of Invoice. A payment by the State shall not prejudice the State's right to object to or
question any payment, invoice, or other matter. A payment by the State shall not be construed as
acceptance of goods delivered, any part of the services provided, or as approval of any amount

invoiced.

Invoice Reductions. The Contractor's invoice shall be subject to reduction for amounts included
in any invoice or payment that is determined by the State, on the basis of audits conducted in
accordance with the terms of this Contract, to not constitute proper compensation for goods
delivered or services provided.

Deductions. The State reserves the right to deduct from amounts, which are or shall become due
and payable to the Contractor under this or any contract between the Contractor and the State of
Tennessee, any amounts that are or shall become due and payable to the State of Tennessee by

the Contractor.

4/07/2016
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C.9.

D.2.

D.3.

D.4.

Educational Testing Service — State of Tennessee Page 4

Prerequisite Documentation. The Contractor shall not invoice the State under this Contract until
the State has received the following, properly compieted documentation.

a. The Contractor shall complete, sign, and present to the State the "Authorization
Agreement for Automatic Deposit Form” provided by the State. By doing so, the
Contractor acknowledges and agrees that, once this form is received by the State,
payments to the Contractor, under this or any other contract the Contractor has with the
State of Tennessee, may be made by ACH; and

b. The Contractor shall complete, sign, and return to the State the State-provided W-9 form.
The taxpayer identification number on the W-9 form must be the same as the
Contractor's Federal Employer Identification Number or Social Security Number
referenced in the Contractor’s Edison registration information.

MANDATORY TERMS AND CONDITIONS:

Required Approvals. The State is not bound by this Contract until it is duly approved by the
Parties and all appropriate State officials in accordance with applicable Tennessee laws and
regulations. Depending upon the specifics of this Contract, this may include approvais by the
Commissioner of Finance and Administration, the Commissioner of Human Resources, the
Comptroller of the Treasury, and the Chief Procurement Officer. Approvals shall be evidenced by

a signature or electronic approval.

Communications and Contacts. All instructions, notices, consents, demands, or other
communications required or contemplated by this Contract shall be in writing and shall be made
by certified, first class mail, return receipt requested and postage prepaid, by overnight courier
service with an asset tracking system, or by email or facsimile transmission with recipient
confirmation. All communications, regardiess of method of transmission, shall be addressed to
the respective Party at the appropriate mailing address, facsimile number, or email address as
stated below or any other address provided in writing by a Party.

The State:

Julie Lee / ASAS - Procurement

Tennesses Department of Labor and Workforce Development — Adult Education Division
220 French Landing Drive - 48

Nashville, TN 37243

Julie Lee@in.gov

Telephone # 615-532-1244

FAX # 615-741-3002

The Contractor:

Amy Riker, M Ed. / National Executive Director
Educational Testing Senvice

PO Box 371986

Piitsburgh, PA 15251-7986

Arikerghets.org

Telephone # 609-619-1640

All instructions, notices, consents, demands, or other communications shall be considered
effective upon receipt or recipient confirmation as may be required.

Modification and Amendment. This Contract may be modified only by a written amendment
signed by all Parties and approved by all applicable State officials..

Subject to Funds Availability. The Contract is subject to the appropriation and availability of State
or federal funds. In the event that the funds are not appropriated or are otherwise unavailable,
the State reserves the right to terminate this Contract upon written notice to the Contractor. The
4/07/2016
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D.5.

D.6.

D.7.

D.8.

D.S.

D.10.

Educational Testing Service — State of Tennessee Page 5

State’s exercise of its right to terminate this Contract shall not constitute a breach of Contract by
the State. Upon receipt of the written notice, the Contractor shall cease all work associated with
the Contract. If the State terminates this Contract due to lack of funds availability, the Contractor
shall be entitled to compensation for all conforming goods requested and accepted by the State
and for all satisfactory and authorized services completed as of the termination date. Should the
State exercise its right to terminate this Contract due to unavailability of funds, the Contractor
shall have no right to recover from the State any actual, general, special, incidental,
consequential, or any other damages of any description or amount.

Termination for Convenience. The State may terminate this Contract for convenience without
cause and for any reason. The State shall give the Contractor at least thirty (30) days written
notice before the termination date. The Contractor shall be entitled to compensation for all
conforming goods delivered and accepted by the State or for satisfactory, authorized services
completed as of the termination date. Iin no event shall the State be liable to the Contractor for
compensation for any goods neither requested nor accepted by the State or for any services
neither requested by the State nor satisfactorily performed by the Contractor. In no event shall
the State’s exercise of its right to terminate this Contract for convenience relieve the Contractor of
any liability to the State for any damages or claims arising under this Contract.

Termination for Cause. If the Contractor fails to properly perform its obligations under this
Contract in a timely or proper manner, or if the Contractor materially violates any terms of this
Contract ("Breach Condition”),the State shall have the right to immediately terminate the Contract
and withhold payments in excess of compensation for completed services or provided goods.
Notwithstanding the above, the Contractor shall not be relieved of liability to the State for
damages sustained by virtue of any Breach Condition and the State may seek other remedies
allowed at law or in equity for breach of this Contract.

Assignment and Subcontracting. The Contractor shall not assign this Contract or enter into a
subcontract for any of the goods or services provided under this Contract without the prior written
approval of the State. Notwithstanding any use of the approved subcontractors, the Contractor
shall be the prime contractor and responsible for compliance with all terms and conditions of this
Contract. The State reserves the right to request additional information or impose additional
terms and conditions before approving an assignment of this Contract in whole or in part or the
use of subcontractors in fulfilling the Contractor’s obligations under this Contract.

Contlicts of Interest. The Contractor warrants that no part of the Contractor's compensation shall
be paid directly or indirectly to an employee or official of the State of Tennessee as wages,
compensation, or gifts in exchange for acting as an officer, agent, employee, subcontractor, or
consultant to the Contractor in connection with any work contemplated or performed under this

Contract.

The Contractor acknowledges, understands, and agrees that this Contract shall be null and void if
the Contractor is, or within the past six (6) months has been, an employee of the State of
Tennessee or if the Contractor is an entity in which a controliing interest is held by an individual
who is, or within the past six (6) months has been, an employee of the State of Tennessee.

Nondiscrimination. The Contractor hereby agrees, warrants, and assures that no person shall be
excluded from participation in, be denied benefits of, or be otherwise subjected to discrimination
in the performance of this Contract or in the employment practices of the Contractor on the
grounds of handicap or disability, age, race, creed, color, religion, sex, national origin, or any
other classification protected by federal or state law. The Contractor shall, upon request, show
proof of nondiscrimination and shall post in conspicuous places, available to all employees and
applicants, notices of nondiscrimination.

Prohibition of lilegal Immigrants. The requirements of Tenn. Code Ann. § 12-3-309 addressing
the use of illegal immigrants in the performance of any contract to supply goods or services to the
state of Tennessee, shall be a material provision of this Contract, a breach of which shalf be
grounds for monetary and other penalties, up to and including termination of this Contract.
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a. The Contractor agrees that the Contractor shall not knowingly utilize the services of an
illegal immigrant in the performance of this Contract and shali not knowingly utilize the
services of any subcontractor who will utilize the services of an illegal immigrant in the
performance of this Contract. The Contractor shall reaffirm this attestation, in writing, by
submitting to the State a completed and signed copy of the document at Attachment
Reference, semi-annually during the Term. [f the Contractor is a party to more than one
contract with the State, the Contractor may submit one attestation that applies to all
contracts with the State. All Contractor attestations shall be maintained by the Contractor
and made available to State officials upon request.

b. Prior to the use of any subcontractor in the performance of this Contract, and semi-
annually thereafter, during the Term, the Contractor shall obtain and retain a current,
written attestation that the subcontractor shall not knowingly utilize the services of an
illegal immigrant to perform work under this Contract and shall not knowingly utilize the
services of any subcontractor who will utilize the services of an illegal immigrant to
perform work under this Contract. Attestations obtained from subcontractors shall be
maintained by the Contractor and made availabie to State officials upon request.

C. The Contractor shall maintain records for all personnel used in the performance of this
Contract. Contractor’s records shall be subject to review and random inspection at any
reasonable time upon reasonable notice by the State.

d. The Contractor understands and agrees that failure to comply with this section will be
subject to the sanctions of Tenn. Code Ann. § 12-3-309 for acts or omissions occurring
after its effective date.

e. For purposes of this Contract, "illegal immigrant" shall be defined as any person who is
not: (i) a United States citizen; (i) a Lawful Permanent Resident; (iii) a person whose
physical presence in the United States is authorized; (iv) allowed by the federal
Department of Homeland Security and who, under federal immigration laws or
regulations, is authorized to be employed in the U.S; or (v) is otherwise authorized to
provide services under the Contract.

Records. The Contractor shall maintain documentation for ali charges under this Contract. The
books, records, and documents of the Contractor, for work performed or money received under
this Contract, shall be maintained for a period of five (5) full years from the date of the final
payment and shall be subject to audit at any reasonable time and upon reasonable notice by the
State, the Comptrolier of the Treasury, or their duly appointed representatives. The financial
statements shall be prepared in accordance with generally accepted accounting principles.

Monitoring. The Contractor’s activities conducted and records maintained pursuant to this
Contract shall be subject to monitoring and evaluation by the State, the Comptroller of the
Treasury, or their duly appointed representatives.

Progress Reports. The Contractor shall submit brief, periodic, progress reports to the State as
requested.

Strict Performance. Faifure by any Party to this Contract to require, in any one or more cases,
the strict performance of any of the terms, covenants, conditions, or provisions of this Contract
shall not be construed as a waiver or relinquishment of any term, covenant, condition, or
provision. No term or condition of this Contract shall be held to be waived, modified, or deleted
except by a written amendment signed by the Parties.

Independent Contractor. The Parties shall not act as employees, partners, joint venturers, or
associates of one another. The Parties are independent contracting entities. Nothing in this
Contract shall be construed to create an employer/employee relationship or to allow either Party
to exercise control or direction over the manner or method by which the other transacts its
business affairs or provides its usual services. The employees or agents of one Party are not
employees or agents of the other Party.
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Patient Protection and Affordable Care Act. The Contractor agrees that it will be responsible for
compliance with the Patient Protection and Affordable Care Act (‘PPACA”) with respect to itself
and its employees, including any obligation to report health insurance coverage, provide health
insurance coverage, or pay any financial assessment, tax, or penalty for not providing health
insurance. The Contractor shall indemnify the State and hold it harmiess for any costs to the
State arising from Contractor’s failure to fulfill its PPACA responsibilities for itself or its

employees.

Insurance. Contractor shall provide the State a certificate of insurance ("“COI”) evidencing the
coverages and amounts specified below. The COIl shall be provided ten (10) business days prior
to the Effective Date and again upon renewal or replacement of coverages required by this
Contract. If insurance expires during the Term, the State must receive a new COI at least thirty
(30) calendar days prior to the insurance’s expiration date. If the Contractor loses insurance
coverage, does not renew coverage, or for any reason becomes uninsured during the Term, the
Contractor shall notify the State immediately.

Limitation of State’s Liability. The State shall have no liability except as specifically provided in
this Contract. In no event will the State be liable to the Contractor or any other party for any lost
revenues, lost profits, loss of business, decrease in the value of any securities or cash position,
time, money, goodwill, or any indirect, special, incidental, punitive, exemplary or consequential
damages of any nature, whether based on warranty, contract, statute, regulation, tort (including
but not limited to negligence), or any other legal theory that may arise under this Contract or
otherwise. The State’s total liability under this Contract (including any exhibits, schedules,
amendments or other attachments to the Contract) or otherwise shall under no circumstances
exceed the Maximum Liability. This limitation of liability is cumulative and not per incident.

Limitation of Contractor’s Liability. In accordance with Tenn. Code Ann. § 12-3-701, the
Contractor’s liability for alt claims arising under this Contract shall be limited to an amount equal
to two (2) times the Maximum Liability amount detailed in Section C.1. and as may be amended,
PROVIDED THAT in no event shall this Section limit the liability of the Contractor for: (i)
intellectual property or any Contractor indemnity obligations for infringement for third-party
intellectual property rights; (ii) any claims covered by any specific provision in the Contract
providing for liquidated damages; or (iii) any claims for intentional torts, criminal acts, fraudulent
conduct, or acts or omissions that result in personal injuries or death.

Hold Harmless. The Contractor agrees to indemnify and hold harmless the State of Tennessee
as well as its officers, agents, and employees from and against any and all claims, liabilities,
losses, and causes of action which may arise, accrue, or result to any person, firm, corporation,
or other entity which may be injured or damaged as a result of acts, omissions, or negligence on
the part of the Contractor, its employees, or any person acting for or on its or their behalf relating
to this Contract. The Contractor further agrees it shall be liable for the reasonable cost of
attorneys for the State to enforce the terms of this Contract.

In the event of any suit or claim, the Parties shall give each other immediate notice and provide
all necessary assistance to respond. The failure of the State to give notice shall only relieve the
Contractor of its obligations under this Section to the extent that the Contractor can demonstrate
actual prejudice arising from the failure to give notice. This Section shall not grant the Contractor,
through its attorneys, the right to represent the State in any legal matter, as the right to represent
the State is governed by Tenn. Code Ann. § 8-6-106.

HIPAA Compliance. The State and Contractor shail comply with obligations under the Health

Insurance Portability and Accountability Act of 1996 (“HIPAA”), Health Information Technology for
Economic and Clinical Health (‘HITECH”) Act and any other relevant laws and regulations
regarding privacy (collectively the “Privacy Rules”). The obligations set forth in this Section shall
survive the termination of this Contract.

a. Contractor warrants to the State that it is familiar with the requirements of the Privacy
Rules, and will comply with all applicable requirements in the course of this Contract.

Educational Testing Service — State of Tennessee Page 7 4/07/2016




DRAFT

DRAFT DRAFT

D.22.

D.23.

D.24.

b. Contractor warrants that it will cooperate with the State, including cooperation and
coordination with State privacy officials and other compliance officers required by the
Privacy Rules, in the course of performance of the Contract so that both parties will be in

compliance with the Privacy Rules.

C. The State and the Contractor will sign documents, including but not limited to business
associate agreements, as required by the Privacy Rules and that are reasonably
necessary to keep the State and Contractor in compliance with the Privacy Rules. This
provision shall not apply if information received or delivered by the parties under this
Contract is NOT “protected health information” as defined by the Privacy Rules, or if the
Privacy Rules permit the parties to receive or deliver the information without entering into
a business associate agreement or signing another document.

d. The Contractor will indemnify the State and hold it harmless for any violation by the
Contractor or its subcontractors of the Privacy Rules. This includes the costs of
responding to a breach of protected health information, the costs of responding to a
government enforcement action related to the breach, and any fines, penalties, or
damages paid by the State because of the violation.

Tennessee Consolidated Retirement System. Subject to statutory exceptions contained in Tenn.

Code Ann. §§ 8-36-801, et seq., the law governing the Tennessee Consolidated Retirement
System (“TCRS"), provides that if a retired member of TCRS, or of any superseded system
administered by TCRS, or of any iocal retirement fund established under Tenn. Code Ann. §§ 8-
35-101, et seq., accepts State employment, the member's retirement allowance is suspended
during the period of the employment. Accordingly and notwithstanding any provision of this
Contract to the contrary, the Contractor agrees that if it is later determined that the true nature of
the working relationship between the Contractor and the State under this Contract is that of
“employee/employer” and not that of an independent contractor, the Contractor, if a retired
member of TCRS, may be required to repay to TCRS the amount of retirement benefits the
Contractor received from TCRS during the Term.

Tennessee Department of Revenue Registration. The Contractor shall comply with all applicable
registration requirements contained in Tenn. Code Ann. §§ 67-6-601 — 608. Compliance with
applicable registration requirements is a material requirement of this Contract.

Debarment and Suspension. The Contractor certifies, to the best of its knowledge and belief, that
it, its current and future principals, its current and future subcontractors and their principals:

a. are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from covered transactions by any federal or state department or
agency,;

b. have not within a three (3) year period preceding this Contract been convicted of, or had

a civil judgment rendered against them from commission of fraud, or a criminal offense in
connection with obtaining, attempting to obtain, or performing a public (federal, state, or
local) transaction or grant under a public transaction; violation of federal or state antitrust
statutes or commission of embezzlement, theft, forgery, bribery, falsification, or
destruction of records, making false statements, or receiving stolen property;

C. are not presently indicted or otherwise criminally or civilly charged by a government entity
(federal, state, or local) with commission of any of the offenses detailed in section b. of

this certification; and

d. have not within a three (3) year period preceding this Contract had one or more public
transactions (federal, state, or local) terminated for cause or default.

The Contractor shall provide immediate written notice to the State if at any time it [earns that
there was an earlier failure to disclose information or that due to changed circumstances, its
principals or the principals of its subcontractors are excluded or disqualified.
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Force Majeure. “Force Majeure Event” means fire, flood, earthquake, elements of nature or acts
of God, wars, riots, civil disorders, rebellions or revolutions, acts of terrorism or any other similar
cause beyond the reasonable control of the Party except to the extent that the non-performing
Party is at fault in failing to prevent or causing the default or delay, and provided that the default
or delay cannot reasonably be circumvented by the non-performing Party through the use of
alternate sources, workaround plans or other means. A strike, lockout or labor dispute shall not
excuse either Party from its obligations under this Contract. Except as set forth in this Section,
any failure or delay by a Party in the performance of its obligations under this Contract arising
from a Force Majeure Event is not a default under this Contract or grounds for termination. The
non-performing Party will be excused from performing those obligations directly affected by the
Force Majeure Event, and only for as long as the Force Majeure Event continues, provided that
the Party continues to use diligent, good faith efforts to resume performance without delay. The
occurrence of a Force Majeure Event affecting Contractor’s representatives, suppliers,
subcontractors, customers or business apart from this Contract is not a Force Majeure Event
under this Contract. Contractor will promptly notify the State of any delay caused by a Force
Majeure Event (to be confirmed in a written notice to the State within one (1) day of the inception
of the delay) that a Force Majeure Event has occurred, and will describe in reasonable detail the
nature of the Force Majeure Event. If any Force Majeure Event results in a delay in Contractor’s
performance longer than forty-eight (48) hours, the State may, upon notice to Contractor: (a)
cease payment of the fees until Contractor resumes performance of the affected obligations; or
(b) immediately terminate this Contract or any purchase order, in whole or in part, without further
payment except for fees then due and payable. Contractor will not increase its charges under
this Contract or charge the State any fees other than those provided for in this Contract as the
result of a Force Majeure Event.

State and Federal Compliance. The Contractor shall comply with all applicable state and federal
laws and regulations in the performance of this Contract.

Governing Law. This Contract shall be governed by and construed in accordance with the laws
of the State of Tennessee. The Tennessee Claims Commission or the state or federal courts in
Tennessee shall be the venue for all claims, disputes, or disagreements arising under this
Contract. The Contractor acknowledges and agrees that any rights, claims, or remedies against
the State of Tennessee or its employees arising under this Contract shall be subject to and
limited to those rights and remedies available under Tenn. Code Ann. §§ 9-8-101 - 407.

Entire Agreement. This Contract is complete and contains the entire understanding between the
Parties relating to its subject matter, including all the terms and conditions of the Parties’
agreement. This Contract supersedes any and all prior understandings, representations,
negotiations, and agreements between the Parties, whether written or oral.’

Severability. If any terms and conditions of this Contract are held to be invalid or unenforceable
as a matter of law, the other terms and conditions of this Contract shall not be affected and shall
remain in full force and effect. The terms and conditions of this Contract are severable.

Headings. Section headings of this Contract are for reference purposes only and shall not be
construed as part of this Contract.

Incorporation of Additional Documents. Each of the following documents is included as a part of
this Contract by reference. In the event of a discrepancy or ambiguity regarding the Contractor’s
duties, responsibilities, and performance under this Contract, these items shall govern in order of

precedence below:

a. any amendment to this Contract, with the latter in time controlling over any earlier
amendments;

b. this Contract with any attachments or exhibits (excluding the items listed at subsections
c. through f., below)

C. any clarifications of or addenda to the Contractor’s proposal seeking this Contract;

d. the State solicitation, as may be amended, requesting responses in competition for this
Contract;
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e. any technical specifications provided to proposers during the procurement process to
award this Contract; and
f. the Contractor’s response seeking this Contract.
E. SPECIAL TERMS AND CONDITIONS:
E.1. Conflicting Terms and Conditions. Should any of these special terms and conditions conflict with

any other terms and conditions of this Contract, the special terms and conditions shall be
subordinate to the Contract’s other terms and conditions.

E.2. Confidentiality of Records. Strict standards of confidentiality of records and information shall be
maintained in accordance with applicable state and federal law. All material and information,
regardless of form, medium or method of communication, provided to the Contractor by the State
or acquired by the Contractor on behalf of the State that is regarded as confidential under state or
federal law shall be regarded as “Confidential Information.” Nothing in this Section shall permit
Contractor to disclose any Confidential Information, regardless of whether it has been disclosed
or made available to the Contractor due to intentional or negligent actions or inactions of agents
of the State or third parties. Confidential Information shall not be disclosed except as required or
permitted under state or federal law. Contractor shall take all necessary steps to safeguard the
confidentiality of such material or information in conformance with applicable state and federal
law.

The obligations set forth in this Section shall survive the termination of this Contract.

E.3. Prohibited Advertising or Marketing. The Contractor shall not suggest or imply in advertising or
marketing materials that Contractor's goods or services are endorsed by the State. The
restrictions on Contractor advertising or marketing materials under this Section shall survive the
termination of this Contract.

IN WITNESS WHEREOF,

EDUCATIONAL TESTING SERVICE:

CONTRACTOR SIGNATURE DATE

PRINTED NAME AND TITLE OF CONTRACTOR SIGNATORY (above)

DEPARTMENT OF LABOR & WORKFORCE DEVELOPMENT

BURNS PHILLIPS, COMMISSIONER DATE
By contract signature, the contracting agency head shall assure and affirm that:

1. if there is a Maximum Liability included in the Contract, then there is a balance in the
appropriation from which obligations under the Contract are required to be paid that is not
already encumbered to pay other obligations;

2. the contracting agency maintains documentation of a fair and impartial contractor selection in full
compliance with the approved procurement methodology as indicated by the summary cover
sheet; and,

3. the proposed Scope is clear and correct, adequate for all legal and enforcement purposes, and
sufficiently detailed to ensure Contractor accountability and results.
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ATTACHMENT REFERENCE

ATTESTATION RE PERSONNEL USED IN CONTRACT PERFORMANCE

if the attestation applies to more than one contract,
modify this row accordingly. :

SUBJECT CONTRACT NUMBER:

CONTRACTOR LEGAL ENTITY NAME:

EDISON VENDOR IDENTIFICATION NUMBER:

if the attestation applies to more than one contract, modify the following paragraph accordingly.

The Contractor, identified above, does hereby attest, certify, warrant, and assure
that the Contractor shall not knowingly utilize the services of an illegal immigrant
in the performance of this Contract and shall not knowingly utilize the services of
any subcontractor who will utilize the services of an illegal immigrant in the
performance of this Contract.

CONTRACTOR SIGNATURE

NOTICE: This attestation MUST be signed by an individual empowered to contractually bind the Contractor. Attach evidence
documenting the individual’s authority to contractually bind the Contractor, unless the signatory is the Contractor's chief executive
or president.

PRINTED NAME AND TITLE OF SIGNATORY

DATE OF ATTESTATION




Julie Lee

00

From: Jason C. Beard

Sent: Monday, April 4, 2016 10:49 AM
To: Julie Lee

Subject: RE: New Contract for Vouchers
Julie,

The projected number of sub-tests needed over a 5-year contract are 2,744
The projected number of full battery tests needed over a 5-year contract are 44,000

The projected maximum contract cost is $673,200.00 for full battery tests per year ($3,366,000.00 over 5
years) and $11,799.20 for sub-tests per year ($58,996.00 over 5 years).

Please let me know if you need any additional information. Thanks!

Best regards,

Wl Degartment of

Labor & Workforce
A mmm nt

Jason C. Beard | Administrator
Division of Adult Education

220 French Landing Drive
Nashville, TN 37243

p. 615-253-4720

jason.c.beard@tn.gov
tn.gov/workforce




