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MEMORANDUM
TO: Leni Chick, Contract and Audit Coordinator, Fiscal Review Committee
FROM: Marcie Mills, Contracts Administration Manager for

Scott Sloan, Associate Executive Director, Legal and Regulatory Affairs
DATE: February 20, 2015

RE: Non-Competitive Contract Amendment Summary
FA1031822-04 XAP Corporation Amendment Five

cc: Troy Grant, Director of THEC P-16 Initiatives

The Tennessee Higher Education Commission (THEC) proposes to submit a non-competitive contract
amendment request to effectuate a six-month extension to its current five-year contract with XAP
Corporation, scheduled to end April 30, 2015, to allow THEC to competitively procure the electronic
transcript services and CollegeforTN initiative currently provided by the Contractor. The requested
contract extension will allow THEC to avoid interruption of services provided to students, parents,
schools, and other users.

Pursuant to Tenn. Code Ann. § 12-4-109, Procurement of Service, the following information is presented
for the Fiscal Review Committee.

Background and Objectives

In 2005, THEC, the Tennessee Department of Education (TDOE), and the Tennessee Student Assistance
Corporation (TSAC) sought a web portal solution that would provide a broad avenue of information and
resources about education opportunities beyond high school in Tennessee. Since its initial development,
the portal, operating under the brand and uniform resource locator of CollegeforTN.org, has gained
widespread usage across the state of Tennessee. Aligned with the Drive to 55 initiative to increase
postsecondary degree attainment among Tennesseans to 55 percent by the year 2025, THEC's web
portal outreach program provides Tennesseans of all ages with tools and resources that emphasizes the
need for higher education, outlines available postsecondary options available in Tennessee, provides a
comprehensive suite of career, college, and financial aid planning services, facilitates Tennesseans’
transition to and success in higher education, and provides an electronic transcript exchange and
admissions applications in a web-based environment using a single log-on and password. Since its
inception, over 450,000 individuals have created an account on CollegeforTN.org, including the 53,460
created during 2014.
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Actual Expenditures Anticipated in the Proposed Contract Amendment

The proposed term extension is May 1, 2015 through October 31, 2015. Anticipated expenditures
include the current quarterly payment rates of $231,250, and a transfer of account data to the new
Contractor, if applicable, at a rate of $125,000, with an optional addition of up to thirty (30) data points
to be included in the transfer of account data at a rate not to exceed $50,000, for an amendment
maximum liability not to exceed $637,500. All costs associated with the transfer of data, if applicable,
will be funded through federal grant funds.

In 2010, the Tennessee Higher Education Commission (THEC) entered into a contract with XAP
Corporation in the amount of $1,196,456 for the procurement of CollegeforTN.org, a college and career
exploration web portal and transcript exchange tailored to the needs of Tennessee. The 2010 contract
was a one year agreement and included four options for annual renewals.

In May 2012, THEC amended the existing contract for the purpose of extending the agreement through
April 30, 2013, negotiating with the Contractor to reduce the annual contract liability for the
CollegeforTN.org web portal. As the CollegeforTN.org initiative matured, THEC brought content and
stakeholder relationship services once managed by the Contractor in-house, reducing Tennessee’s
annual contract liability to $925,000.

Justification for Non-Competitive Amendment

As previously noted, THEC's five-year contract with XAP Corporation is scheduled to end April 30, 2015.
In anticipation of the contract’s conclusion, THEC is preparing two Requests for Proposals (RFPs) to
replace the existing agreement: 1) for the college access outreach web portal initiative,
www.CollegeforTN.org, and 2) for the high school, high school equivalent and college transcript
exchange services.

While THEC is prepared to place both the web portal and transcript exchange services out for
competitive bid, the April 30, 2015 contract end date is not compatible with K-12 education’s school
calendar. In Tennessee, local education agencies end the school year in late May. For the purposes of
lottery scholarship verification, many school districts use the transcript exchange during the months of
May, June, and July to send high school grade point averages to TSAC. In 2014, 68,336 users accessed
www.CollegeforTN.org during the months between May and October, resulting in over 1,670,000 page
views. During the months of May, June, and July, Tennessee educators uploaded and sent 41,741
transcripts to verify students’ eligibility for the Tennessee Education Lottery Scholarship (TELS).

Transitioning to a new vendor during these high usage months, could interrupt services to TELS' eligible
students and educators using the web portal and transcript solutions currently procured by THEC.
Therefore, THEC requests an extension of the current agreement by six months to minimize any
negative impact on web portal and transcript exchange users.

The extension of the term will provide for and ensure a seamless transition to the successful
Respondent(s) to ensure there is no disruption to the Tennessee Education Lottery Scholarship
verification process and the more than 450,000 individual account users.
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Efforts to Identify Reasonable, Competitive, Procurement Alternatives

Initially, THEC conducted a study of on-line, college access resources including Career Cruising, Connect
EDU, Kuder, Inc., My10YearPlan, and Naviance, Inc. Of the six vendors identified, only XAP Corporation
met all business, functional and technical requirements outlined by the state. XAP Corporation is the
only vendor found offering career guidance (K-12 and adult), customizable school planning, college
access information articles (high school success, college planning, and financial aid), transcript exchange,
professional center, and higher education admission application resources in one integrated system.

THEC, therefore, is developing two RFPs, one for the web portal and one for a transcript solution, to
provide for a more competitive procurement process. Since the proposed amendment is required to
allow THEC to seek a competitive alternative for the CollegeforTN initiative and data transcript exchange
at the end of the five year term, there are no competitive procurements options available.
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Scott Sloan, Associate
Executive Director, Legal
and Regulatory Affairs,

Scott.Sloan@tn.gov *Contact 615.741.7571
* .
Contact Name: or i —
Marcie Mills, Contracts 615.532.3500
Administration Manager,
Marcie.Mills@tn.gov
o . . * 1 oM
Original Contract FA1031822-04 Original RFS 33201-03310
Number: Number:
. Edison RFS
- i applicabie applicable)
April 30, 2015
o Amendment Five
o *
Orlgm];ﬂ (?on];ra}cc‘? May 1, 2010 Current}:)EiloF will extend it
egin Date: ate ! through October
31, 2015
Current Request Amendment Number: Five
(if applicable)
Proposed Amendment Effective Date: May 1, 2015

(if applicable)

*Department Submitting:

Higher Education

*Division:

Tennessee Higher Education
Commission (THEC)

*Date Submitted:

February 20, 2015

*Submitted Within Sixty (60) days:

YES

If not, explain:

Not Applicable

*Contract Vendor Name:

XAP Corporation

*Current or Proposed Maximum Liability:

$5,851,868

*Current Contract Allocation by Fiscal Year:
(as Shown on Most Current Fully Executed Contract Summary Sheet)

FY2011 FY2012 FY2013 FY2014 FY2015 FY2016
$ 1,196,456 $1,196,456 $ 971,456 $ 925,000 $ 925,000 | $637,500
*Current Total Expenditures by Fiscal Year of Contract:
(attach backup documentation from STARS or FDAS report)
FY2011 FY2012 FY2013 FY2014 FY2015
$ 1,196,456 $1,196,456 $971,456 925,000 $ 693,750
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IF Contract Allocation has been greater
than Contract Expenditures, please give
the reasons and explain where surplus
funds were spent:

Fourth Quarter Payment $231,251 is not
due until 05/01/2015

IF surplus funds have been carried
forward, please give the reasons and

provide the authority for the carry NA
forward provision:
IF Contract Expenditures exceeded
Contract Allocation, please give the
: . NA
reasons and explain how funding was
acquired to pay the overage:
*Contract
Funding ) )
Source/Amount State: Federal: $2,353,322
through 04/30/15:
) $2,861,046 )
Interdepartmental: (Lottery) Other:
If “other” please define:

Dates of All Previous Amendments or
Revisions: (if applicable)

Brief Description of Actions in Previous
Amendments or Revisions: (if applicable)

05/01/2011 Amendment One

Contract amendment to effectuate the term
extension as provided for in the original
contract.

05/02/2012 Amendment Two

Contract Amendment to effectuate the term
extension as provided for in the original
contract and a negotiated reduction in rates.

05/02/2013 Amendment Three

Contract Amendment to effectuate the term
extension as provided for in the original
contract and a negotiated reduction in rates.

05/01/2014 Amendment Four

Contract Amendment to effectuate the term
extension as provided for in the original
contract and a negotiated reduction in rates.

Method of Original Award: (if applicable)

Non-competitive Contract

*What were the projected costs of the service
for the entire term of the contract prior to
contract award?

See Following Chart
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These figures are per quarter:

Deliverable
description:

FY: 2011

FY:2012

FY: 2013

FY: 2014

FY: 2015

FY: 2016

Career Planning
and Test
Preparation Tools
Module

$ 81,250

$ 81,250

$ 33,471

$28,350 *

$28,350 *

$28,350 *

High School
Planning Tools
Module

$ 33,471

$ 33,471

$ 33,471

$28,325 *

$28,325 *

$28,325 *

College Planning
Tools Module

$ 84,948

$ 84,948

$ 84,948

$84,500 +

$84,500 +

$84,500 +

Financial Aid
Planning Tools
Module

$ 33,471

$ 33,471

$ 33,471

$33,000 +

$33,000 +

$33,000 +

Life-Long Portfolio
and Professional
Center Module

$ 33,471

$ 33,471

$ 3,750

$3,750 *

$3,750 *

$3,750 *

Adult Student
Module (Included
with Contract)

$0

$0

$0

$0

$0

$ 0.00

Professional Center
Module

Transcript
Services **

See
Above

See
Above

$ 25,000

$25,000 +

$25,000 +

$25,000 +

Middle School
Module

$ 32,500

$ 32,500

$ 28,750

$28,325 +

$28,325 +

$28,325 +

Total Qtr.

$299,114

$299,114

$242,864

$231,250

$231,250

$231,250 * 2

Transfer Account
Holder Data

$125,000 ***

Transfer of Data
Points (not to
exceed $50K)

$50,000 ***

Total Amendment
Five FY16

$637,500

Funding Source

* Federal College Access Challenge Grant / GEAR UP TN
+ Lottery for Education Fund
** Transcript services include technical assistance for school counselors in uploading transcript data, creation of
transcripts using the state transcript template and the ability for educators to send transcripts to both TSAC and

higher education institutions. Transcripts are priced at $2.50 per transcript up to 40,000 transcripts. There is no
charge for transcripts beyond 40,000 transcripts.
*** Federal Perkins Grant

*List number of other potential vendors who could provide this good or service; efforts to

identify other competitive procurement alternatives; and the reason(s) a sole-source
contract is in the best interest of the State.

Initially, THEC conducted a study of on-line, college access resources including Career
Cruising, Connect EDU, Kuder, Inc., Myl0YearPlan, and Naviance, Inc. Of the six vendors
identified, only XAP Corporation met all business, functional and technical requirements
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outlined by the state. XAP Corporation was the only vendor found offering career guidance (K -
12 and adult), customizable school planning, college access information articles (high school
success, college planning, and financial aid), transcript exchange, professional center, and higher
education admission application resources in one integrated system. Additionally, with the
exception of one other company, all companies required the school or organization to purchase a
license and required passcodes to enter the site. CollegeforTN is openly available and
customizable for the general public.

Of the vendors reviewed, ConnectEDU did offer some services similar to the four competencies
required by Tennessee. ConnectEDU offered college profile and application information,
transcript exchange capabilities, and career exploration and high school planning tools, but did
not offer these features in an open web portal format that ensures college access information is
accessible to the general public. ConnectEDU’s platform focuses exclusively on a portfolio
structure where users store information regarding their career and college planning. However,
ConnectEDU’s portal structure did not provide space for users to learn how financial aid works
or what steps are required in the college admissions process, in fact there is no instructional
properties provided by ConnectEDU. XAP’s product is designed as a web portal where the
general public can learn more about how to access higher education while benefiting from the
tools and resources that help users make decisions regarding their postsecondary plans,
providing both college access information such as high school success content, college planning
articles, financial aid planning guides, and state-customized content, and and an online portfolio
comprised of interactive tools such as career assessments, SAT/ACT test prep, college
applications, and four year course plans.

THEC, therefore, is developing two RFPs, one for the web portal and one for a transcript
solution, to provide for a more competitive procurement process. Since the proposed amendment
is required to allow THEC to seek a competitive alternative for the CollegeforTN initiative and
data transcript exchange at the end of the five year term, there are no competitive procurements
options available.
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Edison Payments through 02/18/2015

Contract

19758
19758
19758
19758
19758
19758
19758
19758

19758
19758
19758
19758
19758
19758
19758
19758
19758
19758
19758
19758

19758
19758
19758
19758
19758
19758

19758
19758
19758
19758

PO
No.

846
847
914
1007
1008
1241
1242
1243

1408
1409
1414
1663
1664
1665
1799
1800
1801
2038
2039
2040

2179
2366
2367
2368
2600
2628
2656
2684
2710
2803
2804
2805

PO Date

11/08/10
11/08/10
12/16/10
02/07/11
02/08/11
05/26/11
05/26/11
05/26/11
FY1l

08/11/11
08/11/11
08/12/11
12/08/11
12/08/11
12/08/11
02/16/12
02/16/12
02/16/12
06/08/12
06/08/12
06/08/12
FY12

08/27/12
12/05/12
12/05/12
12/05/12
02/27/13
03/05/13
03/11/13
03/17/13
04/08/13
04/30/13
04/30/13
04/30/13
FY13

PO Amount

$81,250
$81,250
$435,728
$81,250
$217,864
$143,421
$70,208
$85,486
$1,196,456

$85,486
$70,208
$143,421
$143,421
$85,486
$70,208
$143,421
$70,208
$85,486
$143,421
$85,486
$70,208
$1,196,456

$242,864
$143,421
$65,972
$33,472
$286,841
$143,421
-$286,841
-$143,421
$242,864
$65,972
$33,472
$143,421
$971,456

Contract
Balance

$5,214,368
$5,133,118
$5,051,868
$4,616,140
$4,534,890
$4,317,026
$4,173,606
$4,103,398
$4,017,912

$3,932,426
$3,862,219
$3,718,798
$3,575,378
$3,489,892
$3,419,684
$3,276,264
$3,206,056
$3,120,570
$2,977,150
$2,891,664
$2,821,456

$2,578,592
$2,435,172
$2,369,200
$2,335,728
$2,048,887
$1,905,467
$2,192,308
$2,335,729
$2,092,865
$2,026,893
$1,993,421
$1,850,001

Quarterly
Payments

$598,228

$299,114

$299,114
$1,196,456

$299,114

$299,114

$299,114

$299,114

$1,196,456

$242,864

$242,864

$242,864

$242,864
$971,456

ID 19758 XAP Corporation Amendment Four Edison Reconciliation

Total
Fy11

Total
Fy11
FY12

Total
FY11
FY12
FY13

Annual

Contract
Balance

Reconciliation

$5,214,368
-$1,196,456

$4,017,912

$5,214,368
-$1,196,456
-51,196,456

$2,821,456

$5,214,368
-$1,196,456
-$1,196,456
-5971,456

$1,850,001
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19758 3057  08/20/13 $143,500 $1,706,501

19758 3058  08/20/13 $59,750  $1,646,751
19758 3059  08/20/13 $28,000  $1,618,751  $231,250
19758 3347  12/09/13 $28,000  $1,590,751 Total $5,214,368
19758 3348  12/09/13 $59,750  $1,531,001 FY11 -$1,196,456
19758 3349  12/09/13 $143,500  $1,387,501  $231,250 FY12 -$1,196,456
19758 3512  02/11/14 $143,500  $1,244,001 FY13 -$971,456
19758 3513  02/11/14 $28,000  $1,216,001 FY14 -$925,000
19758 3514  02/11/14 $59,750  $1,156,251  $231,250 $925,001
19758 3800 6/3/2014 $28,000 $1,128,251
19758 3801  6/3/2014 $59,750  $1,068,501
19758 3814  6/5/2014 $143,500 $925,001  $231,250
FY14 $925,000 $925,000 Annual

19758 4042 8/25/2014 $28,000 $897,001 Total $5,214,368
19758 4043 8/25/2014 $59,750 $837,251 FY11 -$1,196,456
19758 4044 8/25/2014 $143,500 $693,751  $231,250 FY12 -$1,196,456
19758 4317 12/5/2014 $28,000 $665,751 FY13 -$971,456
19758 4318 12/5/2014 $59,750 $606,001 FY14 -$925,000
19758 4319 12/5/2014 $143,500 $462,501  $231,250 FY15* -$693,750

Pending 3rd Qtr $28,000 $434,501 $231,250

Pending 3rd Qtr $59,750 $374,751

Pending 3rd Qtr $143,500 $231,251

FY15 $693,750 * Trough 3rd Qtr FY15



Amendment One 05/01/11 - 04/30/12
Distribution by Service

Xap Contract Budget Distribution

Service Description

Amount (per quarter)

Amount (per year)

Funding Source

(A.3.a.) $81,250.00 $325,000.00 CACG
High School Planning Tools (A.3.b.) $33,471.75 $133,887.00 GU
College Planning Tools (A.3.c.) $84,948.75 $339,795.00 Lottery
Financial Aid Planning Tools (A.3.d.) $33,471.75 $133,887.00 Lottery
Professional Center (A.3.9.)

Transcript Services* $25,000.00 $100,000.00 Lottery

Educator Access to Student $4,235.87 $16,943.48 CACG
Life-long Portfolio (A.3.e.) $4,235.88 $16,943.52 GU
Adult Student Module (A.3.f) $0.00 $0.00 N/A
Middle School Module (A.3.h.) $32,500.00 $130,000.00 GU
Totals $299,114.00 $1,196,456.00

*Transcript services include technical assistance for school counselors in uploading transcript
data, creation of transcripts using the state transcript template and the ability for educators to

send transcripts to both TSAC and higher education institutions. Transcripts are priced at $2.50

per transcript up to 40,000 transcripts. There is no charge for transcripts beyond 40,000

transcripts.

Funding Source Distribution Prior to Attorney General Opinion No. 11-20

Amount (per quarter)

Amount (per year)

Lottery Funds $217,864.00 $871,456.00
Gear Up (GU) $0.00 $0.00

College Access Challenge Grant (CACG) $81,250.00 $325,000.00
Total $299,114.00 $1,196,456.00

Funding Source Distribution After Attorney General Opinion No. 11-20

Amount (per quarter)

Amount (per year)

Lottery Funds $143,420.50 $573,682.00
Gear Up (GU) $70,207.63 $280,830.52
College Access Challenge Grant (CACG) $85,485.87 $341,943.48
Total $299,114.00 $1,196,456.00

Compliance with the Attorney General Opinion No. 11-20 reduces lottery expenditures on

the Xap, Inc. contract by $297,774.00 annually.




Xap Contract Budget Distribution

Amendment TWO 05/01/12 - 04/30/13
Distribution by Service

Service Description Amount (per quarter) |[Amount (per year) Funding Source
Career Planning and Test Preparation Tools
(A3.a) $33,471.75 $133,887.00 CACG
High School P.Ianning Tools (A.3.b.) $33,471.75 $133,887.00 CACG
College Planning Tools (A.3.c.) $84,948.75 $339,795.00 Lottery
Financial Aid Planning Tools (A.3.d.) $33,471.75 $133,887.00 Lottery
Life-long Portfolio (A.3.e.) $3,750.00 $15,000.00 CACG
Adult Student Module (A.3.f) $0.00 $0.00 NA
Professional Center (A.3.9.)

Transcript Services* $25,000.00 $100,000.00 Lottery
Middle School Module (A.3.h.) $28,750.00 $115,000.00 CACG
Totals $242,864.00 $971,456.00

*Transcript services include technical assistance for school counselors in uploading transcript
data, creation of transcripts using the state transcript template and the ability for educators to
send transcripts to both TSAC and higher education institutions. Transcripts are priced at $2.50

Amendment TWO 05/01/12 - 04/30/13
Distribution by Funding Source

Funding Source

Amount (per quarter)

Amount (per year)

Lottery Funds $143,420.50 $573,682.00
College Access Challenge Grant (CACG) $99,443.50 $397,774.00
Total $242,864.00 $971,456.00
$ 1,196,456.00 2012
$ (971,456.00) 2012
| $ 225,000.00 | Savings

$5,307,280.00 (5 Year Value)




Xap Contract Budget Distribution

Amendment THREE 05/01/13 - 04/30/14

Distribution by Service

Service Description Amount (per quarter) |Amount (per year) Funding Source
Career Planning and Test Preparation Tools
(A3.a) $28,000.00 |  $112,000.00 Federal
High School Planning Tools (A.3.b.) $28,000.00 $112,000.00 Federal
College Planning Tools (A.3.c.) $84,500.00 $338,000.00 Lottery
Financial Aid Planning Tools (A.3.d.) $33,000.00 $132,000.00 Lottery
Life-long Portfolio (A.3.e.) $3,750.00 $15,000.00 Federal
Adult Student Module (A.3.f) $0.00 $0.00 NA
Professional Center (A.3.9.) $0.00

Transcript Services* $26,000.00 $104,000.00 Lottery
Middle School Module (A.3.h.) $28,000.00 $112,000.00 Federal
Totals $231,250.00 $925,000.00

Amendment THREE 05/01/13 - 04/30/14
Distribution by Funding Source
Funding Source Amount (per quarter) Amount (per year)
Lottery Funds $143,500.00 $574,000.00
FederalCollege Access Challenge Grant (CACG) $87,750.00 $351,000.00
Total $231,250.00 $925,000.00
Savings

Service Description FY2013 $ 2,014.00 QTR Annually
Career Planning and Test Preparation Tools
(A3.a) 3 3347175 4 28,000.00 $ 547175 $  21,887.00
High School Planning Tools (A.3.b.) $ 33,471.75 $ 28,000.00 $ 547175 $ 21,887.00
College Planning Tools (A.3.c.) $ 84,948.75 $ 84,500.00 $ 448.75 $ 1,795.00
Financial Aid Planning Tools (A.3.d.) $ 33,471.75 $ 33,000.00 $ 47175 $ 1,887.00
Life-long Portfolio (A.3.e.) $ 3,750.00 $ 3,750.00 $ - $ -
Adult Student Module (A.3.f) $ - $ - $ - $ -
Professional Center (A.3.9.) $ - $ - $ -

Transcript Services* $ 25,000.00 $ 26,000.00 $ (1,000.00) $ (4,000.00)
Middle School Module (A.3.h.) [ $ 28,750.00 $ 28,000.00 $ 750.00 $ 3,000.00




TOTALS

Contract Summary Sheet

Xap Contract Budget Distribution

Contract Summary Sheet - Proposed (With all options to Extend)

Contract Summary Sheet - Current (With all o

$ 242,864.00 $ 231,250.00 $ 11,614.00 $ 46,456.00
FY State Federal Interdepartmental Other TOTAL Contract
Amount
FY11 $622,774.00 $573,682.00 $1,196,456.00
FY12 $622,774.00 $573,682.00 $1,196,456.00
FY13 $397,774.00 $573,682.00 $971,456.00
FY14 $351,000.00 $574,000.00 $925,000.00
$0.00
TOTAL: $1,994,322.00 $2,295,046.00 $0.00 $4,289,368.00
FY State Federal Interdepartmental Other TOTAL Contract
Amount
FY11 $622,774.00 $573,682.00 $1,196,456.00
FY12 $622,774.00 $573,682.00 $1,196,456.00
FY13 $397,774.00 $573,682.00 $971,456.00
FY14 $351,000.00 $574,000.00 $925,000.00
FY15 $351,000.00 $574,000.00 $925,000.00
TOTAL: $2,345,322.00 $2,869,046.00 $0.00 $5,214,368.00
ptions to Extend)
FY State Federal Interdepartmental Other TOTAL Contract
Amount
FY11 $622,774.00 $573,682.00 $1,196,456.00
FY12 $622,774.00 $573,682.00 $1,196,456.00
FY13 $397,774.00 $573,682.00 $971,456.00
FY14 $397,774.00 $573,682.00 $971,456.00
FY15 $397,774.00 $573,682.00 $971,456.00
TOTAL: $2,438,870.00 $2,868,410.00 $0.00 $5,307,280.00

$92,912.00




Xap Contract Budget Distribution

Amendment THREE 05/01/13 - 04/30/14 - Revised 03-14-13
Distribution by Service

Amount (per

Service Description Amount (per quarter) |quarter) Amount (per year) | Funding Source
Career Planning and Test Preparation Tools
(A3.a) $28,000.00 $28,350.00 $113,400.00 Federal
High School Planning Tools (A.3.b.) $28,000.00 $28,325.00 |  $113,300.00 Federal
College Planning Tools (A.3.c.) $84,500.00 $84,500.00 | ~ $338,000.00 Lottery
Financial Aid Planning Tools (A.3.d.) $33,000.00 $33,000.00 $132,000.00 Lottery
Life-long Portfolio (A.3.e.) $3,750.00 $3,750.00 $15,000.00 Federal
Adult Student Module (A.3.f) $0.00 $0.00 $0.00 NA
Professional Center (A.3.9.) $0.00

Transcript Services* $26,000.00 $25,000.00 $100,000.00 Lottery
Middle School Module (A.3.h.) $28,000.00 $28,325.00 ]  $113,300.00 Federal
Totals $231,250.00 $231,250.00 $925,000.00

Amendment THREE 05/01/13 - 04/30/14
Distribution by Funding Source
Funding Source Amount (per quarter) Amount (per year)
Lottery Funds $142,500.00 $570,000.00
FederalCollege Access Challenge Grant (CACG) $88,750.00 $355,000.00
Total $231,250.00 $925,000.00
Savings

Service Description FY2013 FY2014 QTR Annually
Career Planning and Test Preparation Tools
(A3.a) $ 33,471.75 $28,350.00 | ¢ 512175 $ 20.487.00
High School Planning Tools (A.3.b.) $ 33,471.75 $28,325.00 | $ 5146.75 $ 20,587.00
College Planning Tools (A.3.c.) $ 84,948.75 $84,500.00 | $ 448.75 $ 1,795.00
Financial Aid Planning Tools (A.3.d.) $ 33,471.75 $33,000.00 | $ 47175 $ 1,887.00




Xap Contract Budget Distribution

Life-long Portfolio (A.3.e.) $ 3,750.00 $3,750.00 | $ - $ -
Adult Student Module (A.3.f) $ - $0.00 | $ - $ -
Professional Center (A.3.9.) $ - $ -
Transcript Services* $ 25,000.00 $25,000.00 | $ - $ -
Middle School Module (A.3.h.) [ $ 28,750.00 $28,325.00 | $ 42500 $ 1,700.00
TOTALS $ 242,864.00 $ 231,250.00 $ 11,614.00 $ 46,456.00
TOTAL Contract
Contract Summary Sheet FY State Federal Interdepartmental Other Amount
FY1ll $622,774.00 $573,682.00 $1,196,456.00
FY12 $622,774.00 $573,682.00 $1,196,456.00
FY13 $397,774.00 $573,682.00 $971,456.00
FYl4 $355,000.00 $570,000.00 $925,000.00
$0.00
TOTAL: $1,998,322.00 $2,291,046.00 $0.00 $4,289,368.00
$1,643,322.00 $1,721,046.00
Contract Summary Sheet - Proposed (With all options to Extend)
FY State Federal Interdepartmental Other TOTAL Contract
Amount
Fy11 $622,774.00 $573,682.00 $1,196,456.00
FY12 $622,774.00 $573,682.00 $1,196,456.00
FY13 $397,774.00 $573,682.00 $971,456.00
FYl4 $355,000.00 $570,000.00 $925,000.00
FY15 $355,000.00 $570,000.00 $925,000.00
TOTAL: $2,353,322.00 $2,861,046.00 $0.00 $5,214,368.00
Contract Summary Sheet - Current (With all options to Extend)
FY State Federal Interdepartmental Other TOTAL Contract
Amount
Fyi11 $622,774.00 $573,682.00 $1,196,456.00
FY12 $622,774.00 $573,682.00 $1,196,456.00
FY13 $397,774.00 $573,682.00 $971,456.00
FYl4 $397,774.00 $573,682.00 $971,456.00
FY15 $397,774.00 $573,682.00 $971,456.00
TOTAL: $2,438,870.00 $2,868,410.00 $0.00 $5,307,280.00




Xap Contract Budget Distribution

$92,912.00
Amendment FOUR 05/01/14 - 04/30/15
Distribution by Service
Amount (per quarter) |Amount (per .
Service Description Fy14 quarter) FY15 Amount (per year) | Funding Source
Career Planning and Test Preparation Tools
(A3.a) $28,350.00 $28,350.00 $113,400.00 Federal
High School Planning Tools (A.3.b.) $28,325.00 $28,325.00 $113,300.00 Federal
College Planning Tools (A.3.c.) $84,500.00 $84,500.00 $338,000.00 Lottery
Financial Aid Planning Tools (A.3.d.) $33,000.00 $33,000.00 $132,000.00 Lottery
Life-long Portfolio (A.3.e.) $3,750.00 $3,750.00 $15,000.00 Federal
Adult Student Module (A.3.f) $0.00 $0.00 $0.00 NA
Professional Center (A.3.9.) $0.00
Transcript Services* $25,000.00 $25,000.00 $100,000.00 Lottery
Middle School Module (A.3.h.) $28,325.00 $28,325.00 $113,300.00 Federal
Totals $231,250.00 $231,250.00 $925,000.00
Federal: $88,750.00  $355,000.00
Interdeprtmental (I $142,500.00  $570,000.00
Amendment FOUR 05/01/14 - 04/30/15 $231,250.00  $925,000.00
Distribution by Funding Source
Funding Source Amount (per quarter) Amount (per year)
Lottery Funds $142,500.00 $570,000.00
GEAR UP $88,750.00 $355,000.00
Total $231,250.00 $925,000.00
Contract Summary Sheet (with all option to Fy State Federal Interdepartmental  |Other TOTAL Contract
extend)\ Amount
FY11 $622,774.00 $573,682.00 $1,196,456.00
FY12 $622,774.00 $573,682.00 $1,196,456.00
FY13 $397,774.00 $573,682.00 $971,456.00
FY14 $355,000.00 $570,000.00 $925,000.00
FY15 $355,000.00 $570,000.00 $925,000.00
TOTAL: $2,353,322.00 $2,861,046.00 $0.00] $5,214,368.00




Xap Contract Budget Distribution

AMENDMENT FIVE 05/01/15 - 10/31/15

Amendment FIVE 05/01/15 - 10/31/15 Distribution by Service

Amount (per quarter)

Total Amend Five

Funding Source

Service Description FY16 FY16
PI i Test P tion Tool
E:Aa;e:r) anning and Test Preparation Tools $28,350.00 $56,700.00 Federal
High School Planning Tools (A.3.b.) $28,325.00 $56,650.00 Federal
College Planning Tools (A.3.c.) $84,500.00 $169,000.00 Lottery (Int)
Financial Aid Planning Tools (A.3.d.) $33,000.00 $66,000.00 Lottery (Int)
Life-long Portfolio (A.3.e.) $3,750.00 $7,500.00 Federal
Adult Student Module (A.3.1) $0.00 $0.00 NA
Professional Center (A.3.9.) $0.00
Transcript Services* $25,000.00 $50,000.00 Lottery (Int)
Middle School Module (A.3.h.) $28,325.00 $56,650.00 Federal
Transfer Account Holder Data $125,000.00 Federal
Transfer of Data Points (Up to an additional 30 -
not to exceed $50K) $50,000.00 Federal
Totals $231,250.00 $637,500.00
Amendment Five Total
Quarterly Pymts through 05/01/15 - 10/31/15 $462,500.00
Account Holder Data Transfer, if applicable $125,000.00
Transfer of up to an additional 30 Data Points, if applicable $50,000.00
Total Maximum Liability Amendment Five $637,500.00
Contract Summary Sheet (with proposed Fy State Federal Interdepartmental  |Other TOTAL Contract
amendment through 10/31/2015) Amount
FY1ll $622,774.00 $573,682.00 $1,196,456.00
FY12 $622,774.00 $573,682.00 $1,196,456.00
FY13 $397,774.00 $573,682.00 $971,456.00
FYl4 $355,000.00 $570,000.00 $925,000.00
FY15 $355,000.00 $570,000.00 $925,000.00
FY16 Quarterly $177,500.00 $285,000.00 $462,500.00
FY16 Account Data $125,000.00 $125,000.00
Transfer
FY16 Additional Data $50,000.00 $50,000.00
Points
FY16 Total $352,500.00 $285,000.00 $0.00 $637,500.00
TOTAL: $2,353,322.00 $2,861,046.00 $0.00] $5,851,868.00
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Rule Exception Request

Route completed request, as one file in PDF format, via e-mail

11-20-13 REQUEST-RULE

attachment sent to: Agsprs.Agsprs@tn.gov

APPROVED

e o)1)

APPROVED

L3S /é L [ ”%f’ Y

CHIEF PROCUREMENT OFFICER

(Required for all Rule Exception Requests)

" GOMPTROLLER OF THE TREASURY

[ONLY for applicable statutorily required approvals c.g.,
recoids, annual report and audst, or monitoring provisions)

Request Tracking #

33201-03310

1. Contract#

FA1031822-04

For the provision of electronic transcript services and

j 2. Goods or Services Caption CollegeforTN.org web-portal initiative.
3. Contractor XAP Corporation
|
— R ————— e == = ==
4. Cont(act Period (with ALL options to extend 63 months
exercised)
§. Contract Maximum Liability (with ALL options
to extend exercised) $5,303,118
) - 0690-03-01-.14(2)(c) Term Contract — General, which
6. Rule(s} (for which the exception is requested) states, “._any multi-year contract shall be awarded
Pl include citati d writt lanati pursuant to these Rules and shall not be for a period
feRasle mctu :’C' a lont a: written expianation | jonger than sixty (60) months unless approved by the
of Rule(s) to be excepted. Chief Procurement Officer as being in the best interaest of
| the State.”
|
‘ The Tennessee Higher Education Commission (THEC) is
7. Explanation of Rule Exception Requested requesting lo extend the term of a multi-year contract for
) a period to excead sixty (60) mpnths
r THEC is proposing to extend the term of its fee-for-
service contract with XAP Corporation beyond the five
allowable (5) year term, as reflected in Rule 0690-03-01-
14(2)(c), for an additional three (3) months for the
purpose of accomplishing the state’s procurement
objectives, as stated below.
THEC's current fiva-year contract with XAP Corporation
is scheduled to end April 30, 2015. In anticipation of the
8. Justification contract's ¢onclusion, THEG is preparing iwo Requesis

for Proposals (RFPs) to replace the existing agreement:
1) for the college access outreach web portal initiative,
www.CollegeforTN.org, and 2) for the high school, high
school equivalent and college transcript exchange
services

In 2005, THEC. the Tennessee Department of Education
(TDOE), and the Tennessee Student Assistance
Corporation (TSAC) sought @ web portal solution that
|wou|d provide a broad avenue of information and

_Tesources about education opportunities beyond high |

10of2



11 20 13 REQUEST RULE

| school in Tennessee. Since its initial development the

portal, operating under the brand and uniform resource
' locator of CollegeforTN.org, has gained widespread
usage across the state of Tennessee. Aligned with the
Drive to 55 initiative to increase postsecondary degree
attainment among Tennesseans to 55 percent by the
year 2025, THEC's web portal outreach program
provides Tennesseans of aill ages with tools and
resources that emphasizes the need for higher
education, outlines available postsecondary options
available in Tennessee, facilitates Tennesseans'
transition to and success in higher education, and
provides an electronic transcript exchange. Since its
inception, over 450,000 individuals have created an
account on CollegeforTN.org, including the 38,701
created during 2013.

While THEC is prepared to place both the web portal and
transcript exchange services out for competitive bid, the
April 30, 2015 contract end date is not compatible with K-
12 education's school calendar. In Tennessee, local
education agencies end the school year in late May. For
the purposes of lottery scholarship verification, many
school districts use the transcript exchange during the
months of May, June, and July to send high school grade
point averages to TSAC In 2013, 11,098 Tennesseans
accessed www.CollegeforTN.org during the month of
May, resulting in aver 200,403 page views. During the
months of May, June, and July, Tennessee educators
uploaded and sent 38,741 transcripts to verify students’
eligibility for the Tennessee Education Lottery
Scholarship (TELS).

Transitioning to a new vendor during the high usage
months of May, June, and July, may prove problematic
for TELS' eligible students and for educators using the
web portal and transcript solutions currently procured by
THEC. THEC, therefore, requests an extension of the
current agreement by three months to minimize any
negative impact on web portal and transcript exchange
users.

The extension of the term will provide for and ensure a
seamless transition to the successful Respondent(s) to
ensure there is no disruption to the Tennessee Education
Lottery Scholarship verification process and the more
than 450,000 individual account users.

I Agency Head Signature and Die-(cﬁracting a_gerEy head or authorized signatory)_

- NG S
L i S T e 2205 0
| RICHARD G. RHODA. EXECUTIVE DIRECTOR

.
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Amendment Request

This request form is not required for amendments to grant contracts. Route a completed request, as one file in PDF format,
via e-mail attachment sent to: Agsprs.Agsprs@tn.gov

APPROVED

CHIEF PROCUREMENT OFFICER DATE
Agency request tracking # 33201-03310
1. Procuring Agency Tennessee Higher Education Commission (THEC)
2. Contractor XAP Corporation
3. Edison contract ID # ID 19758

FA1031822-04

4. Proposed amendment # Five
5. Contract’s Effective Date 05/01/2010
6. Current end date 04/30/2015
7. Proposed end date 10/31/2015
8. Current Maximum Liability or Estimated Liability $5.24 368

9. Proposed Maximum Liability or Estimated Liability $ 637,500 (Not to Exceed)

10. Office for Information Resources Pre-Approval Endorsement

Request |:| Not Applicable |Z Attached
— information technology service (N/A to THDA)

11. eHealth Pre-Approval Endorsement Request

— health-related professional, pharmaceutical, laboratory, or imaging |X| Not Applicable |:| Attached

12. Human Resources Pre-Approval Endorsement Request

— state employee training service |Z| Not Applicable D Attached

13. Explain why the proposed amendment is needed

In 2010, the Tennessee Higher Education Commission (THEC) entered into a non-competitive contract
with XAP Corporation in the amount of $1,196,456 annually for the procurement of CollegeforTN.org, a
college and career exploration web portal and transcript exchange tailored to the needs of Tennessee.
The 2010 contract was a one year agreement and included four options for annual renewals with an
effective end date of April 30, 2015.

In anticipation of the contract’s conclusion, THEC is preparing two Requests for Proposals (RFPs) to
replace the existing agreement: 1) for the college access outreach web portal initiative,
www.CollegeforTN.org, and 2) for the high school, high school equivalent and college transcript

1of2




Agency request tracking # 33201-03310

exchange services.

While THEC is prepared to place both the web portal and transcript exchange services out for
competitive bid, the April 30, 2015 contract end date is not compatible with K-12 education’s school
calendar. In Tennessee, local education agencies end the school year in late May. For the purposes of
lottery scholarship verification, many school districts use the transcript exchange during the months of
May, June, and July to send high school grade point averages to TSAC. In 2014, 68,336 users accessed
www.CollegeforTN.org during the months between May through October, resulting in over 1,670,000
page views. During the months between May and October, Tennessee educators uploaded and sent
41,741transcripts to verify students’ eligibility for the Tennessee Education Lottery Scholarship (TELS).

Transitioning to a new vendor during these high usage months, may prove problematic for TELS’ eligible
students and for educators using the web portal and transcript solutions currently procured by THEC.
THEC, therefore, requests an extension of the current agreement by six months to minimize any
negative impact on web portal and transcript exchange users.

The extension of the term will provide for and ensure a seamless transition to the successful
Respondent(s) to ensure there is no disruption to the Tennessee Education Lottery Scholarship
verification process and the more than 450,000 individual account users.

14. If the amendment involves a change in Scope, describe efforts to identify reasonable, competitive,
procurement alternatives to amending the contract.

Since its initial development the web portal outreach initiative, operating under the brand and uniform
resource locator of CollegeforTN.org, has gained widespread usage across the state of Tennessee.
Aligned with the Drive to 55 initiative to increase postsecondary degree attainment among Tennesseans
to 55 percent by the year 2025, THEC's web portal outreach program provides Tennesseans of all ages
with tools and resources that emphasizes the need for higher education, outlines available
postsecondary options available in Tennessee, provides a comprehensive suite of career, college, and
financial aid planning services, facilitates Tennesseans’ transition to and success in higher education, and
provides an electronic transcript exchange and admissions applications in a web-based environment
using a single log-on and password. Since its inception, over 450,000 individuals have created an account
on CollegeforTN.org, including the 53,460 created during 2014.

In addition to the six month extension of current services, the proposed amendment outlines the data
points and costs for the Contractor to provide to the State an electronic copy of account holder data
(SPPI) contained in the database hosted by Contractor and the transfer of the account holder data to the
new vendor, if applicable. Since the account holder data currently resides in the Contractor’s web portal,
there are no competitive procurement alternatives.

All costs associated with the transfer of data, if applicable, will be funded through federal grant funds.

Signature of agency head or designee and date:

RUSS DEATON, INTERIM EXECUTIVE DIRECTOR
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CONTRACT AMENDMENT

Agency Tracking # Edison ID Contract # Amendment #
33201-03310 19758 FA1031822-04 FIVE
Contractor Legal Entity Name Edison Vendor ID
XAP Corporation 00000067443

Amendment Purpose & Effect(s)

This Contract Amendment is to effectuate to effectuate a six-month extension to its current five-year
contract with XAP Corporation, scheduled to end April 30, 2015, to allow THEC to competitively procure
the electronic transcript services and CollegeforTN initiative currently provided by the Contractor.

Amendment Changes Contract End Date: |X| YES I:' NO End Date: October 31, 2015

TOTAL Contract Amount INCREASE per this Amendment (zero if N/A): $637,500

Funding —

FY State Federal Interdepartmental Other TOTAL Contract Amount
FY11 $ 622,774.00 $ 573,682.00 $1,196,456.00
FY12 $ 622,774.00 $ 573,682.00 $1,196,456.00
FY13 $ 397,774.00 $573,682.00 $ 971,456.00
FY14 $ 355,000.00 $ 570,000.00 $ 925,000.00
FY15 $ 355,000.00 $ 570,000.00 $ 925,000.00
FY16 $ 352,500.00 $ 285,000.00 $ 637,500.00

TOTAL: $ 2,705,822.00 $3,146,046.00 $5,851,868.00

American Recovery and Reinvestment Act (ARRA) Funding:

[Jyes [XIno

Budget Officer Confirmation: There is a balance in the
appropriation from which obligations hereunder are required to
be paid that is not already encumbered to pay other obligations.

O.W. Higley, COO and Interim Associate Executive Director

of Fiscal Affairs
615.532.9846

Speed Chart (optional)

3320105110
3320105130

Account Code (optional)

OCR USE




AMENDMENT FIVE
OF CONTRACT FA1031822-04

This Amendment is made and entered by and between the State of Tennessee, Tennessee Higher
Education Commission (THEC), hereinafter referred to as the “State” and XAP Corporation, hereinafter
referred to as the “Contractor.” For good and valuable consideration, the sufficiency of which is hereby
acknowledged, it is mutually understood and agreed by and between said, undersigned contracting
parties that the subject contract is hereby amended as follows:

1. Contract section B.1. is deleted in its entirety and replaced with the following:

B.1.

This Contract shall be effective for the period commencing on May 1, 2010 (“Effective
Date”) and ending on October 31, 2015. The State shall have no obligation for services
rendered by the Contractor prior to the Effective Date.

2. Contract section C.1. Maximum Liability is deleted in its entirety and replaced with the following:

C.1.

Maximum Liability. In no event shall the maximum liability of the State under this
Contract exceed Five Million Eight Hundred Fifty-One Thousand Eight Hundred Sixty-
Eight Dollars ($5,851,868.00). This Contract does not grant the Contractor any exclusive
rights. The State does not guarantee that it will buy any minimum quantity of goods or
services under this Contract. Subject to the terms and conditions of this Contract, the
Contractor will only be paid for goods or services provided under this Contract after a
purchase order is issued to Contractor by the State or as otherwise specified by this
Contract.

3. Contract section C2. Compensation Firm is deleted in its entirety and replaced with the following
to conform to new template language:

C.2.

Compensation Firm. The payment methodology in Section C.3. of this Contract shall
constitute the entire compensation due the Contractor for all goods or services provided
under this Contract regardless of the difficulty, materials or equipment required. The
payment methodology includes all applicable taxes, fees, overhead, and all other direct
and indirect costs incurred or to be incurred by the Contractor.

4, Contract section C.3. Payment Methodology is deleted in its entirety and replaced with the
following:
C.3. Payment Methodology. The Contractor shall be compensated based on the payment

methodology for goods or services authorized by the State in a total amount as set forth
in Section C.1.

a. The Contractor's compensation shall be contingent upon the satisfactory
provision of goods or services as set forth in Section A.

b. The Contractor shall be compensated based upon the following payment
methodology:

Amount Per
Compensable Unit

$28,350.00 Per
Quarter

$28,325.00 Per
Quarter

Service Description

Career Planning and Test Preparation Tools (A.4.a.)

High School Planning Tools (A.4.b.)




. $84,500.00 Per
College Planning Tools (A.4.c.) Quarter

Financial Aid Planning Tools (A.4.d.) $33,000.00 Per
Quarter

. . $ 3,750.00 Per
Life-long Portfolio (A.4.e.) Quarter

Adult Student Module (A.4.f) $0'°Oclnc'“ded with

ontract

Professional Center (A.4.9.) $25,000.00 Per
Transcript Services * Quarter

Middle School Module (A.4.h.) $28,325.00 Per
Quarter

* Transcript services include technical assistance for school counselors in

uploading transcript data, creation of transcripts using the state transcript
template and the ability for educators to send transcripts to both TSAC
and higher education institutions. Transcripts are priced at $2.50 per
transcript up to 40,000 transcripts. There is no charge for transcripts
beyond 40,000 transcripts.

The Contractor shall not be compensated for travel time to the primary location of
service provision.

Customization Credit. The Contractor will provide the State with an annual
customization credit of $50,000 that may be applied against customizations to
the System as outlined in Section A, but not specifically outlined in Section C.
The credit may be applied to service requested by the State and performed while
the State remains a client under this Contract, but not thereafter.

Service Credit. For each day of service level credit, based on the table as
referenced in Attachment B Service Level Agreement, the State shall receive a
credit equal to one/ninetieth (1/90) of the quarter’s fee.

Contingent Rates. In accordance with section A.8. of this Contract, the State may
request and the Contractor may agree to perform additional work involving the
enhancement or modification of deliverables under the Contract Scope of
Services, provided that this Contract is amended to require such work.

(1) Remuneration for any such additional work shall be based on the
applicable contingent, payment rate(s) detailed below and as approved
by the State.

SERVICE AMOUNT

Additional Work:

Transfer of Account Holder Data $125,000
(A.8.a.), if applicable, Attachment C.

i. The state may apply their available customization credit in the
amount of Fifty Thousand Dollars ($50,000.00), with Twenty-
Five Thousand Dollars ($25,000.00) of the available credit from



2013-2014 carried over to the current 2014-2015 contract

year, pursuant to Section C.3.(d), to the cost of the data
transfer reducing the amount to be paid to the Contractor for

the data points in Attachment C.

Additional Work:

Transfer of up to thirty (30) additional Data Points (A.8.b.), if applicable;
to be compensated based upon the following payment methodology
not to exceed Fifty Thousand Dollars ($50,000).

Category Hourly Rate
CTO $300.00
Senior Programming $240.00
Programming $200.00
Project Management $200.00
DBA & System Administration $225.00
Design $140.00
Client Services $135.00
Quality Assurance $125.00
Technical Support $100.00
Other $ 75.00

Contract section C.4. Travel Compensation is deleted in its entirety and replaced with the
following to conform to new template language:

C.4.

Travel Compensation. The Contractor shall not be compensated or reimbursed for travel

time, travel expenses, meals, or lodging.

Contract section C.5. Invoice Requirements is deleted in its entirety and replaced with the
following to conform to new template language:

C5.

Invoice Requirements. The Contractor shall invoice the State only for goods delivered

and accepted by the State or services satisfactorily provided at the amounts stipulated in
Section C.3., above.

Contractor shall submit invoices, with all necessary supporting documentation, to the

following address:

Tennessee Higher Education Commission
Suite 1900 — Parkway Towers

404 James Robertson Parkway

Nashville, TN 37243

a.

Each invoice shall clearly and accurately detail all of the following required
information (calculations must be extended and totaled correctly).

Invoice/Reference Number (assigned by the Contractor);
Invoice Date;
Invoice Period (period to which all invoiced charges are applicable);




(4) Contract Number (assigned by the State to this Contract);

(5) Account Name: Tennessee Higher Education Commission, THEC
College Access Challenge Director;

(6) Account/Customer Number (uniquely assigned by the Contractor to the
above-referenced Account Name);

@) Contractor Name;

(8) Contractor Federal Employer Identification Number or Social Security
Number (as referenced in this Contract);

(9) Contractor Contact (name, phone, and/or fax for the individual to contact

with billing questions);
(20) Contractor Remittance Address;
(11) Complete Itemization of Charges, which shall detail the following:

i. Service or Milestone Description (including name ftitle as
applicable) of each service invoiced;

. Number of Completed Units, Increments, Hours, or Days as
applicable, of each service invoiced;

iii. Applicable Payment Rate (as stipulated in Section C.3.) of each
service invoiced,;

iv. Amount Due by Service; and
V. Total Amount Due for the invoice period.
b. The Contractor understands and agrees that an invoice to the State under this

Contract shall:

(1) include only charges for service described in Contract Section A and in
accordance with payment terms and conditions set forth in Contract
Section C;

(2) not include any future work but will only be submitted for completed
service; and

3) not include sales tax or shipping charges.

Contract section C.6. Payment of Invoice is deleted in its entirety and replaced with the following
to conform to new template language:

C.6.

Payment of Invoice. A payment by the State shall not prejudice the State's right to object
to or question any payment, invoice, or other matter. A payment by the State shall not be
construed as acceptance of goods delivered, any part of the services provided, or as
approval of any amount invoiced.

Contract section C.7. Invoice Reductions is deleted in its entirety and replaced with the following
to conform to new template language:

C.7.

Invoice Reductions. The Contractor's invoice shall be subject to reduction for amounts
included in any invoice or payment that is determined by the State, on the basis of audits
conducted in accordance with the terms of this Contract, to not constitute proper
compensation for goods delivered or services provided.

Contract section C.8. Deductions is revised by replacing the word “which” with “that” as follows to
conform to new template language:

C.8.

Deductions. The State reserves the right to deduct from amounts, which are or shall
become due and payable to the Contractor under this or any Contract between the
Contractor and the State of Tennessee, any amounts that are or shall become due and
payable to the State of Tennessee by the Contractor.



10.

11.

Contract section D.1. Required Approvals is deleted in its entirety and replaced with the following
to conform to new template language:

D.1. Required Approvals. The State is not bound by this Contract until it is duly approved by
the parties and all appropriate State officials in accordance with applicable Tennessee
laws and regulations. Depending upon the specifics of this contract, this may include
approvals by the Commissioner of Finance and Administration, the Commissioner of
Human Resources, the Comptroller of the Treasury, and the Chief Procurement Officer.
Approvals shall be evidenced by a signature or electronic approval.

Contract section D.2. Modification and Amendment is deleted in its entirety and replaced with the
following section D.2. Communications and Contacts to conform to new template language:

D.2. Communications and Contacts. All instructions, notices, consents, demands, or other
communications required or contemplated by this Contract shall be in writing and shall be
made by certified, first class mail, return receipt requested and postage prepaid, by
overnight courier service with an asset tracking system, or by email or facsimile
transmission with recipient confirmation. All communications, regardless of method of
transmission, shall be addressed to the respective Party at the appropriate mailing
address, facsimile number, or email address as stated below or any other address
provided in writing by a Party.

The State:

Troy Grant, Director of College Access Initiatives
Tennessee Higher Education Commission

Suite 1900, Parkway Towers

404 James Robertson Parkway

Nashville, TN 37243

Email: Troy.Grant@tn.gov

Telephone Number: 615. 532.0423

Fax Number: 615.741.2630

All Refunds or other Monetary Returns:

O.W. Higley, Interim Associate Executive Director, Fiscal Affairs
Tennessee Higher Education Commission

Suite 1900, Parkway Towers, 404 James Robertson Parkway
Nashville, TN 37243

O.W.Higley@tn.gov

Telephone: 615.532.9846

FAX: 615.741.6230

The Contractor:

Peter Knepper, Chief Executive Officer
XAP Corporation

100 Corporate Pointe, Suite 100
Culver City, CA

90230

pknepper@xap.com

Telephone Number: 424.750.3903
FAX Number: 310.842.9898

All instructions, notices, consents, demands, or other communications shall be
considered effective upon receipt or recipient confirmation as may be required.


mailto:Troy.Grant@tn.gov
mailto:bmcdaniel@xap.com
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Contract section D.3. Termination for Convenience is deleted in its entirety and replaced with the
following section D.3. Modification and Amendment to conform to new template language:

D.3. Modification and Amendment. This Contract may be modified only by a written
amendment signed by all parties and approved by all applicable State officials.

Contract section D.4. Termination for Cause is deleted in its entirety and replaced with the
following section D.4. Modification and Amendment to conform to new template language:

D.4. Subject to Funds Availability. The Contract is subject to the appropriation and availability
of State or federal funds. In the event that the funds are not appropriated or are
otherwise unavailable, the State reserves the right to terminate this Contract upon written
notice to the Contractor. The State’s exercise of its right to terminate this Contract shall
not constitute a breach of Contract by the State. Upon receipt of the written notice, the
Contractor shall cease all work associated with the Contract. If the State terminates this
Contract due to lack of funds availability, the Contractor shall be entitled to compensation
for all conforming goods requested and accepted by the State and for all satisfactory and
authorized services completed as of the termination date. Should the State exercise its
right to terminate this Contract due to unavailability of funds, the Contractor shall have no
right to recover from the State any actual, general, special, incidental, consequential, or
any other damages of any description or amount.

Contract section D.5. Subcontracting is deleted in its entirety and replaced with the following
section D.5. Termination for Convenience to conform to new template language:

D.5. Termination for Convenience. The State may terminate this Contract for convenience
without cause and for any reason. The State shall give the Contractor at least ninety (90)
days written notice before the termination date. The Contractor shall be entitled to
compensation for all conforming goods delivered and accepted by the State or for
satisfactory, authorized services completed as of the termination date. in no event shall
the State be liable to the Contractor for compensation for any goods neither requested
nor accepted by the State or for any services neither requested by the State nor
satisfactorily performed by the Contractor. In no event shall the State’s exercise of its
right to terminate this Contract for convenience relieve the Contractor of any liability to
the State for any damages or claims arising under this Contract.

Contract section D.6. Conflicts of Interest is deleted in its entirety and replaced with the following
section D.6. Termination for Cause to conform to new template language:

D.6. Termination for Cause. If the Contractor fails to properly perform its obligations under
this Contract in a timely or proper manner, or if the Contractor materially violates any
terms of this Contract (“Breach Condition”),the State shall have the right to immediately
terminate the Contract and withhold payments in excess of compensation for completed
services or provided goods. Notwithstanding the above, the Contractor shall not be
relieved of liability to the State for damages sustained by virtue of any breach Condition
and the State may seek other remedies allowed at law or in equity for breach of this
Contract.

Contract section D.7. Nondiscrimination is deleted in its entirety and replaced with the following
section D.7. Assignment and Subcontracting to conform to new template language:

D.7.  Assignment and Subcontracting. The Contractor shall not assign this Contract or enter
into a subcontract for any of the goods or services provided under this Contract without
the prior written approval of the State. Notwithstanding any use of the approved
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18.

19.

subcontractors, the Contractor shall be the prime contractor and responsible for
compliance with all terms and conditions of this Contract. The State reserves the right to
request additional information or impose additional terms and conditions before
approving an assignment of this Contract in whole or in part or the use of subcontractors
in fulfilling the Contractor’s obligations under this Contract.

Contract section D.8. Prohibition of lllegal Immigrants is deleted in its entirety and replaced with
the following section D.8. Conflicts of Interest to conform to new template language:

D.8.

Conflicts of Interest. The Contractor warrants that no part of the Contractor's
compensation shall be paid directly or indirectly to an employee or official of the State of
Tennessee as wages, compensation, or gifts in exchange for acting as an officer, agent,
employee, subcontractor, or consultant to the Contractor in connection with any work
contemplated or performed under this Contract.

The Contractor acknowledges, understands, and agrees that this Contract shall be null
and void if the Contractor is, or within the past six (6) months has been, an employee of
the State of Tennessee or if the Contractor is an entity in which a controlling interest is
held by an individual who is, or within the past six (6) months has been, an employee of
the State of Tennessee.

Contract section D.9. Records is deleted in its entirety and replaced with the following section
D.9. Nondiscrimination to conform to new template language:

D.9.

Nondiscrimination. The Contractor hereby agrees, warrants, and assures that no person
shall be excluded from participation in, be denied benefits of, or be otherwise subjected
to discrimination in the performance of this Contract or in the employment practices of the
Contractor on the grounds of handicap or disability, age, race, creed, color, religion, sex,
national origin, or any other classification protected by Federal or state law. The
Contractor shall, upon request, show proof of nondiscrimination and shall post in
conspicuous places, available to all employees and applicants, notices of
nondiscrimination.

Contract section D.10. Prevailing Wage Rates is deleted in its entirety and replaced with the
following section D.10. Prohibition of lllegal Immigrants to conform to new template language:

D.10.

Prohibition of lllegal Immigrants. The requirements of Tenn. Code Ann. § 12-3-309
addressing the use of illegal immigrants in the performance of any Contract to supply
goods or services to the state of Tennessee, shall be a material provision of this
Contract, a breach of which shall be grounds for monetary and other penalties, up to and
including termination of this Contract.

a. The Contractor agrees that the Contractor shall not knowingly utilize the services
of an illegal immigrant in the performance of this Contract and shall not knowingly
utilize the services of any subcontractor who will utilize the services of an illegal
immigrant in the performance of this Contract. The Contractor shall reaffirm this
attestation, in writing, by submitting to the State a completed and signed copy of
the document at Attachment A, semi-annually during the Term. If the Contractor
is a party to more than one contract with the State, the Contractor may submit
one attestation that applies to all contracts with the State. All Contractor
attestations shall be maintained by the Contractor and made available to state
officials upon request.

b. Prior to the use of any subcontractor in the performance of this Contract,
and semi-annually thereafter, during the Term, the Contractor shall obtain and
retain a current, written attestation that the subcontractor shall not knowingly
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utilize the services of an illegal immigrant to perform work under this Contract
and shall not knowingly utilize the services of any subcontractor who will utilize
the services of an illegal immigrant to perform work under this Contract.
Attestations obtained from subcontractors shall be maintained by the Contractor
and made available to state officials upon request.

C. The Contractor shall maintain records for all personnel used in the performance
of this Contract. Contractor’s records shall be subject to review and random
inspection at any reasonable time upon reasonable notice by the State.

d. The Contractor understands and agrees that failure to comply with this section
will be subject to the sanctions of Tenn. Code Ann. § 12-3-309 for acts or
omissions occurring after its effective date.

e. For purposes of this Contract, "illegal immigrant” shall be defined as any person
who is not: (i) a United States citizen; (ii) a Lawful Permanent Resident; (iii) a
person whose physical presence in the United States is authorized; (iv) allowed
by the federal Department of Homeland Security and who, under federal
immigration laws or regulations, is authorized to be employed in the U.S.; or (v) is
otherwise authorized to provide services under the Contract.

Contract section D.11. Monitoring is deleted in its entirety and replaced with the following section
D.11. Records to conform to new template language:

D.11. Records. The Contractor shall maintain documentation for all charges under this
Contract. The books, records, and documents of the Contractor, for work performed or
money received under this Contract, shall be maintained for a period of five (5) full years
from the date of the final payment and shall be subject to audit at any reasonable time
and upon reasonable notice by the State, the Comptroller of the Treasury, or their duly
appointed representatives. The financial statements shall be prepared in accordance with
generally accepted accounting principles.

Contract section D.12. Progress Reports is deleted in its entirety and replaced with the following
section D.12. Monitoring to conform to new template language:

D.12. Monitoring. The Contractor’'s activities conducted and records maintained pursuant to
this Contract shall be subject to monitoring and evaluation by the State, the Comptroller
of the Treasury, or their duly appointed representatives.

Contract section D.13. Strict Performance is deleted in its entirety and replaced with the following
section D.13. Progress Reports to conform to new template language:

D.13. Progress Reports. The Contractor shall submit brief, periodic, progress reports to the
State as requested.

Contract section D.14. Independent Contractor is deleted in its entirety and replaced with the
following section D.14. Strict Performance to conform to new template language:

D.14. Strict Performance. Failure by any party to this Contract to require, in any one or more
cases, the strict performance of any of the terms, covenants, conditions, or provisions of
this Contract shall not be construed as a waiver or relinquishment of any term, covenant,
condition, or provision. No term or condition of this Contract shall be held to be waived,
modified, or deleted except by a written amendment signed by the parties.

Contract section D.15. State Liability is deleted in its entirety and replaced with the following
section D.15. Independent Contractor to conform to new template language:



25.

26.

27.

28.

D.15.

Independent Contractor. The parties shall not act as employees, partners, joint
venturers, or associates of one another. The parties are independent contracting entities.
nothing in this Contract shall be construed to create an employer/employee relationship
or to allow either Party to exercise control or direction over the manner or method by
which the other transacts its business affairs or provides its usual services. The
employees or agents of one party are not employees or agents of the other Party.

Contract section D.16. Force Majeure is deleted in its entirety and replaced with the following
section D.16. Patient Protection and Affordable Care Act to conform to new template language:

D.16

Patient Protection and Affordable Care Act. The Contractor agrees that it will be
responsible for compliance with the Patient Protection and Affordable Care Act
(“PPACA”) with respect to itself and its employees, including any obligation to report
health insurance coverage, provide health insurance coverage, or pay any financial
assessment, tax, or penalty for not providing health insurance. The Contractor shall
indemnify the State and hold it harmless for any costs to the State arising from
Contractor’s failure to fulfill its PPACA responsibilities for itself or its employees.

Contract section D.17. State and Federal Compliance is deleted in its entirety and replaced with
the following section D.17. Limitation of State’s Liability to conform to new template language:

D.17.

Limitation of State’s Liability. The State shall have no liability except as specifically
provided in this Contract. In no event will the State be liable to the Contractor or any
other party for any lost revenues, lost profits, loss of business, decrease in the value of
any securities or cash position, time, money, goodwill, or any indirect, special, incidental,
punitive, exemplary or consequential damages of any nature, whether based on
warranty, contract, statute, regulation, tort (including but not limited to negligence), or any
other legal theory that may arise under this Contract or otherwise. The State’s total
liability under this Contract (including any exhibits, schedules, amendments or other
attachments to the Contract) or otherwise shall under no circumstances exceed the
Maximum Liability. This limitation of liability is cumulative and not per incident.

Contract section D.18. Governing Law is deleted in its entirety and replaced with the following
section D.18. Limitation of Contractor’s Liability to conform to new template language:

D.18.

Limitation of Contractor’s Liability. In accordance with Tenn. Code Ann. § 12-3-701, the
Contractor’s liability for all claims arising under this Contract shall be limited to an amount
equal to two (2) times the Maximum Liability amount detailed in Section C.1. and as may
be amended, PROVIDED THAT in no event shall this Section limit the liability of the
Contractor for intentional torts, criminal acts, fraudulent conduct, or omissions that result
in personal injuries or death.

Contract section D.19. Completeness is deleted in its entirety and replaced with the following
section D.19. Hold Harmless to conform to new template language:

D.19.

Hold Harmless. The Contractor agrees to indemnify and hold harmless the State of
Tennessee as well as its officers, agents, and employees from and against any and all
claims, liabilities, losses, and causes of action which may arise, accrue, or result to any
person, firm, corporation, or other entity which may be injured or damaged as a result of
acts, omissions, or negligence on the part of the Contractor, its employees, or any person
acting for or on its or their behalf relating to this Contract. The Contractor further agrees
it shall be liable for the reasonable cost of attorneys for the State to enforce the terms of
this Contract.

In the event of any suit or claim, the Parties shall give each other immediate notice and



provide all necessary assistance to respond. The failure of the State to give notice shall
only relieve the Contractor of its obligations under this Section to the extent that the
Contractor can demonstrate actual prejudice arising from the failure to give notice. This
Section shall not grant the Contractor, through its attorneys, the right to represent the
State in any legal matter, as the right to represent the State is governed by Tenn. Code
Ann. § 8-6-106.

29. Contract section D.20. Severability is deleted in its entirety and replaced with the following section
D.20. HIPAA Compliance to conform to new template language:

D.20.

HIPAA Compliance. The State and Contractor shall comply with obligations under the

Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), Health Information
Technology for Economic and Clinical Health (“HITECH”) Act and any other relevant laws
and regulations regarding privacy (collectively the “Privacy Rules”). The obligations set
forth in this Section shall survive the termination of this Contract.

a. Contractor warrants to the State that it is familiar with the requirements of the
Privacy Rules, and will comply with all applicable requirements in the course of
this Contract.

b. Contractor warrants that it will cooperate with the State, including cooperation
and coordination with State privacy officials and other compliance officers
required by the Privacy Rules, in the course of performance of the Contract so
that both parties will be in compliance with the Privacy Rules.

C. The State and the Contractor will sign documents, including but not limited to
business associate agreements, as required by the Privacy Rules and that are
reasonably necessary to keep the State and Contractor in compliance with the
Privacy Rules. This provision shall not apply if information received or delivered
by the parties under this Contract is NOT “protected health information” as
defined by the Privacy Rules, or if the Privacy Rules permit the parties to receive
or deliver the information without entering into a business associate agreement
or signing another document.

d. The Contractor will indemnify the State and hold it harmless for any violation by
the Contractor or its subcontractors of the Privacy Rules. This includes the costs
of responding to a breach of protected health information, the costs of
responding to a government enforcement action related to the breach, and any
fines, penalties, or damages paid by the State because of the violation.

30. Contract section D.21. Headings is deleted in its entirety and replaced with the following section
D.21. Tennessee Consolidated Retirement System to conform to new template language:

D.21.

Tennessee Consolidated Retirement System. Subject to statutory exceptions contained
in Tenn. Code Ann. 88 8-36-801, et seq., the law governing the Tennessee Consolidated
Retirement System (“TCRS”), provides that if a retired member of TCRS, or of any
superseded system administered by TCRS, or of any local retirement fund established
under Tenn. Code Ann. 88 8-35-101, et seq., accepts State employment, the member's
retirement allowance is suspended during the period of the employment. Accordingly
and notwithstanding any provision of this Contract to the contrary, the Contractor agrees
that if it is later determined that the true nature of the working relationship between the
Contractor and the State under this Contract is that of “employee/employer” and not that
of an independent contractor, the Contractor, if a retired member of TCRS, may be
required to repay to TCRS the amount of retirement benefits the Contractor received from
TCRS during the Term.
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Contract section E.1. Conflicting Terms and Conditions is deleted in its entirety and replaced with
the following to conform to new template language:

E.1l. Conflicting Terms and Conditions. Should any of these special terms and conditions
conflict with any other terms and conditions of this Contract, these special terms and
conditions shall control.

Contract section E.2. Communications and Contacts is deleted in its entirety and replaced with
the following section E.2. Confidentiality of Records to conform to new template language:

E.2. Confidentiality of Records. Strict standards of confidentiality of records and information
shall be maintained in accordance with applicable state and federal law. All material and
information, regardless of form, medium or method of communication, provided to the
Contractor by the State or acquired by the Contractor on behalf of the State shall be
regarded as confidential information in accordance with the provisions of applicable state
and federal law, state and federal rules and regulations, departmental policy, and ethical
standards. Such confidential information shall not be disclosed, and all necessary steps
shall be taken by the Contractor to safeguard the confidentiality of such material or
information in conformance with applicable state and federal law, state and federal rules
and regulations, departmental policy, and ethical standards.

The Contractor’s obligations under this section do not apply to information in the public
domain; entering the public domain but not from a breach by the Contractor of this
Contract; previously possessed by the Contractor without written obligations to the State
to protect it; acquired by the Contractor without written restrictions against disclosure
from a third party which, to the Contractor's knowledge, is free to disclose the
information; independently developed by the Contractor without the use of the State’s
information; or, disclosed by the State to others without restrictions against disclosure.
Nothing in this paragraph shall permit Contractor to disclose any information that is
confidential under federal or state law or regulations, regardless of whether it has been
disclosed or made available to the Contractor due to intentional or negligent actions or
inactions of agents of the State.

It is expressly understood and agreed the obligations set forth in this section shall survive
the termination of this Contract.

Contract section E.3. Subject to Funds Availability is deleted in its entirety and replaced with the
following section E.3. Printing Authorization to conform to new template language:

E.3. Printing Authorization. The Contractor agrees that no publication coming within the
jurisdiction of Tenn. Code Ann. 8§ 12-7-101, et. seq., shall be printed unless a printing
authorization number has been obtained and affixed as required by Tennessee Code
Annotated, Section 12-7-103 (d).

Contract section E.4. Confidentiality of Records is deleted in its entirety and replaced with the
following section E.4. Ownership of Software and Work Products to conform to new template
language:

E.4. Ownership of Software and Work Products.

a. Definitions.
(2) “Contractor-Owned Software,” which shall mean commercially available

software the rights to which are owned by Contractor, including but not
limited to the System and the user interface Web Portal and any

11



(@)

(3)

(4)

(5)

commercial “off-the-shelf” software which is not developed using State’s
money or resources.

“Custom-Developed Application Software,” which shall mean customized
application software developed by Contractor solely for State.

“‘Rights Transfer Application Software,” which shall mean any pre-
existing application software owned by Contractor or a third party,
provided to State and to which Contractor will grant and assign, or will
facilitate the granting and assignment of, all rights, including the source
code, to State.

“Third-Party Software,” which shall mean software not owned by the
State or the Contractor.

“Work Product,” which shall mean all deliverables exclusive of hardware,
such as software, software source code, documentation, planning, etc.,
that are created, designed, developed, or documented by the Contractor
for the State during the course of the project using State’s money or
resources, including Custom-Developed Application Software. The
parties acknowledge and agree that the System and the user interface
Web Portal are not and shall not be deemed Work Product, Custom-
Developed Application Software, or Rights Transfer Application Software
under this Agreement.

Rights and Title to the Software

1)

(@)

All right, title and interest in and to the Contractor-Owned Software shall
at all times remain with Contractor, subject to any license granted herein.
Notwithstanding anything to the contrary in this Contract, the State
acknowledges and agrees that the Web Portal has been customized by
the Contractor to comply with the State’s requirements, but that the
Contractor shall maintain all right, title, and interest in and to the Web
Portal, which the State may use only during the term of this Contract.
During the term of this Contract and after the expiration of this Contract
or termination of this Contract for any reason, the information, ideas,
concepts, content, know-how, technology, source code, object code,
data processing tools, original artwork, graphic design, Contractor
trademarks, parser, and specialized software tools constituting and
pertaining to the System and user interface Web Portal, including all
copyright, trademark, trade secret, patent, and other intellectual property
rights therein and all applications and registrations therefore, shall
remain the sole and exclusive property of the Contractor. The State
acknowledges and agrees that it shall not, directly or indirectly, reverse
engineer, decompile, disassemble, or otherwise attempt to discover the
source code of the System or user interface Web Portal, or perform any
other action to determine how the System or user interface Web Portal
works, either during the term of this Contract or thereafter. The
foregoing shall not apply to the State’s trademarks, artwork, graphic
designs, or information that it provides to the Contractor for use in the
user interface Web Portal, and the State shall maintain all rights, titles,
and interest in and to such trademarks, artwork, graphic designs, and
information.

All right, title and interest in and to the Work Product, and to

modifications thereof made by State, including without limitation all
copyrights, patents, trade secrets and other intellectual property and

12
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36.

37.

38.

other proprietary rights embodied by and arising out of the Work Product,
shall belong to State. To the extent such rights do not automatically
belong to State, Contractor hereby assigns, transfers, and conveys all
right, titte and interest in and to the Work Product, including without
limitation the copyrights, patents, trade secrets, and other intellectual
property rights arising out of or embodied by the Work Product.
Contractor shall execute any other documents that State or its counsel
deem necessary or desirable to document this transfer and/or allow
State to register its claims and rights to such intellectual property rights
or enforce them against third parties, and Contractor shall cooperate fully
in the foregoing endeavors.

3) All right, title and interest in and to the Third-Party Software shall at all
times remain with the third party, subject to any license granted thereby.

C. Nothing in this Contract shall prohibit the Contractor's use for its own purposes of
the general knowledge, skills, experience, ideas, concepts, know-how, and
techniques obtained and used during the course of providing the services
requested under this Contract.

d. Nothing in the Contract shall prohibit the Contractor from developing for itself, or
for others, materials which are similar to and/or competitive with those that are
produced under this Contract.

Contract section E.5. Printing Authorization is deleted in its entirety and replaced with the
following section E.5. Prohibited Advertising to new template language:

E.5. Prohibited Advertising. The Contractor shall not refer to this Contract or the Contractor’s
relationship with the State hereunder in commercial advertising in such a manner as to
state or imply that the Contractor or the Contractor's services are endorsed. It is
expressly understood and agreed that the obligations set forth in this section shall survive
the termination of this Contract in perpetuity.

Contract section E.6. Prohibited Adverting is deleted in its entirety and replaced with the following
section E.6. Environmental Tobacco Smoke to conform to new template language:

E.6. Environmental Tobacco Smoke. Pursuant to the provisions of the federal “Pro-Children
Act of 1994” and the Tennessee “Children’s Act for Clean Indoor Air of 1995,” the
Contractor shall prohibit smoking of tobacco products within any indoor premises in which
services are provided pursuant to this Contract to individuals under the age of eighteen
(18) years. The Contractor shall post “no smoking” signs in appropriate, permanent sites
within such premises. This prohibition shall be applicable during all hours, not just the
hours in which children are present. Violators of the prohibition may be subject to civil
penalties and fines. This prohibition shall apply to and be made part of any subcontract
related to this Contract.

Contract section E.7. Environmental Tobacco Smoke is deleted in its entirety and replaced with
the following section E.7. License to Use Web Portal to conform to new template formatting:

E.7. License to Use Web Portal. Solely during the term of this Contract, XAP grants to State a
non-exclusive, non-transferable, non-sublicensable license to use the Web Portal, and to
allow Web Portal users to use the Web Portal.

Contract section E.8. Tennessee Consolidated Retirement System is deleted in its entirety and
replaced with the following section State Student Personal Privacy Information (SPPIl)s to
conform to new template language:

13



E.8.

State Student Personal Privacy Information (SPPI). In the course of the Contractor’s
hosting of the System outlined in section A.2., and the provision of services to the State,
the Contractor receives, maintains and makes available through the Web Portal to the
State student personal privacy information (SPPI) pursuant to the Web Portal privacy
statement(s) and informed consent provisions of the Contractor-provided System. The
State has right of approval for any and all privacy statements and informed consent
provisions and agrees to observe those conditions in any use or dissemination of the
SPPI during the term of the Contract and thereafter for as long as the State possesses or
influences the use or dissemination of the SPPI. The State also acknowledges that Web
Portal users may, for their benefit, use the data input into the Web Portal on the
Contractor’s website and other Contractor-provided web portals that permit the use of
such user data. The State acknowledges that the System utilizes a common database,
which enables users who have established an account on the System through any web
portal (including without limitation the Web Portal under this Contract) to utilize the data
entered with respect to that account to populate applications and use other offerings on
the System offered by the Contractor. As a result, users will be able to access and
complete applications and utilize other offerings on compatible web portals operated as
part of the System, including web portals that are being paid for by entities that compete
with the State.

The State and the Contractor will comply with all obligations applicable to them under all
applicable data protection legislation and other laws and regulations in relation to all SPPI
that is processed by them in the course of performing their obligations under this
Contract, including without limitation, by: (i) Complying with all data protection legislation
applicable to cross border data flows of SPPI and required security measures for SPPI;
(ii) using all SPPI only with the express consent of the user and only for the purpose for
which the user provides express consent; (iii) encrypting SPPI in transmission; (iv)
password protecting SPPI when it resides on a server; and (v) ensuring that all personnel
having access to SPPI have been instructed regarding the confidentiality and use
requirements with respect to such SPPI.

Contractor shall, and shall cause its employees, agents and representatives to: (i) keep
Pll confidential and may use and disclose PIlI only as necessary to carry out those
specific aspects of the purpose for which the PIl was disclosed to Contractor and in
accordance with this Contract, GLBA and Privacy Laws; and (ii) implement and maintain
appropriate technical and organizational measures regarding information security to: (A)
ensure the security and confidentiality of PII; (B) protect against any threats or hazards to
the security or integrity of PII; and (C) prevent unauthorized access to or use of PII.
Contractor shall immediately notify State: (1) of any disclosure or use of any PIl by
Contractor or any of its employees, agents and representatives in breach of this Contract;
and (2) of any disclosure of any PIl to Contractor or its employees, agents and
representatives where the purpose of such disclosure is not known to Contractor or its
employees, agents and representatives. The State reserves the right to review
Contractor's policies and procedures used to maintain the security and confidentiality of
Pl and Contractor shall, and cause its employees, agents and representatives to, comply
with all reasonable requests or directions from the State to enable the State to verify
and/or procure that Contractor is in full compliance with its obligations under this Contract
in relation to PIl. Upon termination or expiration of the Contract or at the State’s direction
at any time in its sole discretion, whichever is earlier, Contractor shall immediately return
to the State any and all PIl which it has received under this Contract and shall destroy all
records of such PII.

The Contractor shall report to the State any instances of unauthorized access to or
potential disclosure of PIl in the custody or control of Contractor (“Unauthorized
Disclosure”) that come to the Contractor’s attention. Any such report shall be made by
the Contractor within twenty-four (24) hours after the Unauthorized Disclosure has come
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40.

41,

42.

43.

to the attention of the Contractor. Contractor shall take all necessary measures to halt
any further Unauthorized Disclosures. The Contractor, at the sole discretion of the State,
shall provide no cost credit monitoring services for individuals whose Pll was affected by
the Unauthorized Disclosure. The Contractor shall bear the cost of notification to all
individuals affected by the Unauthorized Disclosure, including individual letters and public
notice. The remedies set forth in this Section are not exclusive and are in addition to any
claims or remedies available to this State under this Contract or otherwise available at
law.

Contract Section E.9. Ownership of Work Products, renumbered as Section E.4., is deleted in its

entirety.

Contract Section E.10. License to Use Web Portal, renumbered as Section E.7., is deleted in its

entirety.

Contract Section E.11. State Student Personal Privacy Information (SPPI), renumbered as Section
E.8., is deleted in its entirety.

Contract Section E.12. Tennessee Department of Revenue Registration, renumbered as Section
D.22., is deleted in its entirety.

The following is added as Contract section A.8. Additional Work:

A.8.

Additional Work. The State may request, at its discretion, additional work involving the
enhancement or modification of a deliverable under the Contract Scope, provided that
this Contract is amended, pursuant to section D.3. Modification and Amendment.
Remuneration for any such additional work shall be based on the applicable “contingent,”
payment rate(s) detailed in Section C.3 of this Contract.

a. Transfer of Account Holder Data. Upon termination of this Contract the State may
request the Contractor to provide to the State an electronic copy of account
holder data (SPPI) contained in the database hosted by Contractor for the Web
Portal (referred to herein as, “Account Holder Data”), operating under the brand
and uniform resource locator of CollegeforTN.org, for the transition to a new
Contractor, if applicable. Attached hereto as Attachment C is a listing of the data
points to be provided. An electronic copy of the Account Holder Data shall be
transferred to the State in accordance with the terms and conditions of this
Section A.8.

b. Transfer of Additional Data Points. In addition to the data points included in
Attachment C, the State may request up to thirty (30) additional data points
provided that those data points are available within the Account Holder Data and
provided that any new Contractor selected by the State is able to incorporate the
additional data points into their system. Upon request by the State for additional
data points, the Contractor shall prepare a Proposal, which shall be considered
Additional Work, as defined in section C. 3, and shall be calculated on a time and
materials basis, at the hourly rates set forth therein. Only upon the written
acceptance of the Proposal by the State shall Contractor transfer an electronic
copy of the additional data points to the State in accordance with the terms and
conditions of this Section A.8.

C. Transfer of Account Data Format. The State requires the transfer of the Account
Holder Data to be encrypted via the secure FTP to the new Contractor, if
applicable, in a format agreeable to both parties, and to comply with the Federal
Family Educational Rights and Privacy Act. Contractor will use its best efforts to
transfer the electronic copy of the Account Holder Data in a timely and
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44,

45,

46.

47.

professional manner; provided, however, that Contractor will not be responsible
for timely performance if delay is caused by the State or its contractors, other
government institutions, or any other third party.

When the Account Holder Data is ready for download by the State via the secure
FTP site, Contractor will provide a link to the secure FTP site with the Account
Holder Data to the State contact as noted in Section D.3. via State secure email.
In a separate secure email, the Contractor will provide the account password.
The State will download the Account Holder Data from the secure FTP site.
Once the State has downloaded the Account Holder Data or within one (1) week
after Contractor makes the Account Holder Data available to the State via the
secure FTP site, whichever is earlier, Contractor will remove the Account Holder
Data from the secure FTP site.

The following is added as Contract section A.9. Correction of Deficiencies:

A.9. Correction of Deficiencies. Any corrections of deficiencies relating to the Contract Scope
of Services requirements or deliverables and any investigation necessary to determine
the source of such deficiencies shall be completed by the Contractor at no cost to the
State.

Contract Section C.9. Prerequisite Documentation is added as follows to conform to new template
language:

c.9. Prerequisite _Documentation. The Contractor shall not invoice the State under this
Contract until the State has received the following, properly completed documentation.

a. The Contractor shall complete, sign, and present to the State an "Authorization
Agreement for Automatic Deposit Form" provided by the State. By doing so, the
Contractor acknowledges and agrees that, once this form is received by the
State, all payments to the Contractor, under this or any other contract the
Contractor has with the State of Tennessee, shall be made by automated
clearing house.

b. The Contractor shall complete, sign, and present to the State a "Substitute W-9
Form” provided by the State. The taxpayer identification number in the
Substitute W-9 Form must be the same as the Contractor's Federal Employer
Identification Number or Tennessee Edison Registration ID.

Contract Section D.22. Tennessee Department of Revenue Registration is added as follows to
conform to new template language:

D.22 Tennessee Department of Revenue Registration. The Contractor shall comply with all
applicable registration requirements contained in Tenn. Code Ann. 88 67-6-601 — 608.
Compliance with applicable registration requirements is a material requirement of this
Contract.

Contract Section D.23. Debarment and Suspension is added as follows to conform to new
template language:

D.23. Debarment and Suspension. The Contractor certifies, to the best of its knowledge and
belief, that it, its current and future principals, its current and future subcontractors and
their principals:
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a. are not presently debarred, suspended, proposed for debarment, declared
ineligible, or voluntarily excluded from covered transactions by any federal or
state department or agency;

b. have not within a three (3) year period preceding this Contract been convicted of,
or had a civil judgment rendered against them from commission of fraud, or a
criminal offense in connection with obtaining, attempting to obtain, or performing
a public (federal, state, or local) transaction or grant under a public transaction;
violation of federal or state antitrust statutes or commission of embezzlement,
theft, forgery, bribery, falsification, or destruction of records, making false
statements, or receiving stolen property;

C. are not presently indicted or otherwise criminally or civilly charged by a
government entity (federal, state, or local) with commission of any of the offenses
detailed in section b. of this certification; and

d. have not within a three (3) year period preceding this Contract had one or more
public transactions (federal, state, or local) terminated for cause or default.

The Contractor shall provide immediate written notice to the State if at any time it learns
that there was an earlier failure to disclose information or that due to changed
circumstances, its principals or the principals of its subcontractors are excluded or
disqualified.

48. Contract Section D.24. Force Majeure is added as follows to conform to new template language:
D.24. Force Majeure. “Force Majeure Event” means fire, flood, earthquake, elements of nature

or acts of God, wars, riots, civil disorders, rebellions or revolutions, acts of terrorism or
any other similar cause beyond the reasonable control of the Party except to the extent
that the non-performing Party is at fault in failing to prevent or causing the default or
delay, and provided that the default or delay cannot reasonably be circumvented by the
non-performing Party through the use of alternate sources, workaround plans or other
means. A strike, lockout or labor dispute shall not excuse either Party from its obligations
under this Contract. Except as set forth in this Section, any failure or delay by a Party in
the performance of its obligations under this Contract arising from a Force Majeure Event
is not a default under this Contract or grounds for termination. The non-performing Party
will be excused from performing those obligations directly affected by the Force Majeure
Event, and only for as long as the Force Majeure Event continues, provided that the Party
continues to use diligent, good faith efforts to resume performance without delay. The
occurrence of a Force Majeure Event affecting Contractor’s representatives, suppliers,
subcontractors, customers or business apart from this Contract is not a Force Majeure
Event under this Contract. Contractor will promptly notify the State of any delay caused
by a Force Majeure Event (to be confirmed in a written notice to the State within one (1)
day of the inception of the delay) that a Force Majeure Event has occurred, and will
describe in reasonable detail the nature of the Force Majeure Event. If any Force
Majeure Event results in a delay in Contractor’s performance longer than forty-eight (48)
hours, the State may, upon notice to Contractor: (a) cease payment of the fees until
Contractor resumes performance of the affected obligations; or (b) immediately terminate
this Contract or any purchase order, in whole or in part, without further payment except
for fees then due and payable. Contractor will not increase its charges under this
Contract or charge the State any fees other than those provided for in this Contract as
the result of a Force Majeure Event.

49, Contract Section D.25. State and Federal Compliance is added as follows to conform to new
template language:
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50.

51.

52.

53.

54,

D.25. State and Federal Compliance. The Contractor shall comply with all applicable State and
Federal laws and regulations in the performance of this Contract.

Contract Section D.26. Governing Law is added as follows to conform to new template language:

26. Governing Law. This Contract shall be governed by and construed in accordance with
the laws of the State of Tennessee. The Tennessee Claims Commission or the state or
federal courts in Tennessee shall be the venue for all claims, disputes, or disagreements
arising under this Contract. The Contractor acknowledges and agrees that any rights,
claims, or remedies against the State of Tennessee or its employees arising under this
Contract shall be subject to and limited to those rights and remedies available under
Tenn. Code Ann. 88 9-8-101 - 407.

Contract Section D.27. Entire Agreement is added as follows to conform to new template
language:

D.27. Entire Agreement. This Contract is complete and contains the entire understanding
between the parties relating to its subject matter, including all the terms and conditions of
the parties’ agreement. This Contract supersedes any and all prior understandings,
representations, negotiations, and agreements between the parties, whether written or
oral.

Contract Section D.29. Severability is added as follows to conform to new template language:

D.28. Severability. If any terms and conditions of this Contract are held to be invalid or
unenforceable as a matter of law, the other terms and conditions of this Contract shall not
be affected and shall remain in full force and effect. the terms and conditions of this
Contract are severable.

Contract Section D.29. Headings is added as follows to conform to new template language:

D.29. Headings. Section headings of this Contract are for reference purposes only and shall
not be construed as part of this Contract.

Contract Section D.30. Incorporation of Additional Documents is added as follows to conform to
new template language:

D.30. Incorporation of Additional Documents. Each of the following documents is included as a
part of this Contract by reference. In the event of a discrepancy or ambiguity regarding
the Contractor's duties, responsibilities, and performance under this Contract, these
items shall govern in order of precedence below:

a. any amendment to this Contract, with the latter in time controlling over any earlier
amendments;
b. this Contract with any attachments or exhibits (excluding the items listed at

subsections c. through f., below);

C. any clarifications of or addenda to the Contractor's proposal seeking this
Contract;
d. the State solicitation, as may be amended, requesting responses in competition

for this Contract;

e. any technical specifications provided to proposers during the procurement
process to award this Contract; and,

18



f. the Contractor’s response seeking this Contract.
55 Contract Attachment Attachment C attached hereto is added as a new attachment.

Amendment Effective Date. The revisions set forth herein shall be effective May 1, 2015. All other terms
and conditions of this Contract not expressly amended herein shall remain in full force and effect.

IN WITNESS WHEREOF,

XAP CORPORATION:

PETER KNEPPER, CHIEF EXECUTIVE OFFICER DATE

TENNESSEE HIGHER EDUCATION COMMISSION:

RUSS DEATON, INTERIM EXECUTIVE DIRECTOR DATE
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ATTACHMENT C

Student Data WITH Item Name

Information Category and Sub-
Category

Business Item / Label (Data Element)

1 THE BASICS

This is Me

User Name

Last Visited Date

Created Date

System Id

systemldFromExtendedUserInfo

System Name

First name

Middle name:

Last name

Suffix:

Nickname:

E-mail address

Gender

Date of birth

SSN

Student number

Student number State

SchoolStudentld

My Account is connected to - Primary
resourceld

My Account is connected to - Primary
resourceName

crmlid

Districtld

DistrictName

sponsorld

Sponsor Name

resourceTypeld

resourceTypeName

RoleId

Who you are

hierarchyid

Data Sharing Flag




systemKey

ceeb

accountld

Planner id

isPortfolioReviewed

IsMerged

IsAutoLoaded

parentCode

Year of graduation

Permanent Address - Country

Permanent Address - Street

Permanent Address - Street2

Permanent Address - City

Permanent Address - State/Province/Region

Permanent Address - Postal/ZIP code

Permanent Address - County

Permanent Address - International Code

Permanent Address - International State

Phone Number

Permanent Address - Home Phone

Permanent Address - Daytime telephone

Permanent Address - Evening telephone

Mailing address - Country

Mailing address - Street

Mailing address - Street2

Mailing address - City

Mailing address - State/Province/Region

Mailing address - Postal/ZIP code

Mailing address - County

Mailing address - International Code

Mailing Address - International State

Mailing address - Home Phone

Graduated

Data Refresh date

Enrollment Status

Demographics

Raceld

Race

Ethnicityld

Ethnicity

Heritage/Nationality

Religious affiliation




Marital status

U.S. citizen or permanent resident

ParentalAttainmentinformation

Disability/Handicap Status

My Account is connected to - Secondary

Military Service Ids

Military Service Description

Parents/Guardians Settings

Parents - First name

Parents - Last name

Parents - Relationship to you

Parents - E-mail address

Parents - Address

Parents - City

Parents - State

Parents - Zip code

Parents - Home Phone

Parents - Country

Parents - Int'l postal code

Parents - Father living

Parents - Mother living

Parents - Is either parent a U.S. military veteran

Parents - Was either parent disabled in military action

Parents - Was either parent killed in military action

Parents - Did your parents graduate from college

Parents - Annual Income

High School

High School Name

High School CEEB Code

High School City

High School State

High School Country

High School GPA

PLAN OF STUDY

Id

User_id

planid

planName

planCreatedDate

planLastUpdatedDate

isPrimaryPlan

recomendedPlanid

recomendedPlanName




recommendedSetid

recommendedSetName

isApprovedPlan

planSubmittedDate

subjectCategortyld

subjectName

grade_6_course_recommended

grade_6_course_comp_enrl_pind

grade_7_course_recommended

grade_7_course_comp_enrl_pind

grade_8 course_recommended

grade_8 course_comp_enrl_pind

grade_9 course_recommended

grade_9 course_comp_enrl_pind

grade_10_course_recommended

grade_10_course_comp_enrl_pind

grade_11 course_recommended

grade_11 course_comp_enrl_pind

grade_12 course_recommended

grade_12 course_comp_enrl_pind

checkUp_completed_credit

checkUp_enrolled_credit

checkUp_planned_credit

checkUp_Total_credit

checkUp_Total_credit_For_isCountedForTotalFlag

checkUp_required_credit

isTotalRow
Saved Careers, saved career
cluster and pathways
Saved Careers SavedCareers

SavedClusters

SavedPathways
Relationships Between Saved user_id
Career Clusters, Saved Career
Pathways, and Saved Careers
hierarchyid
careerld

careerName




pathwayld

clusterld

dateAdded

PathwayName

ClustersName

PathwaySavedDate

ClustersSavedDate

Saved Colleges and
Postsecondary Schools

Postsecondary Planning Factors
Saved Colleges and
Postsecondary Schools

PostSecondatyCollegesAndSchools

user_id

institutionName

city

state

institutionAddedDate

lastRefreshDate

Work Interest Areas (From the
Interest Profiler)

Id

userld

sessionld

dateStarted

datelastUpdated

dateCompleted

interestAreald

workinteresetAreaName

score

Suggested Career Clusters
(From the Career Cluster
Survey)

workInterestAreaDescription

From Last Career Cluster
Survey

SuggestedCareerClustersl

From Second Last Career
Cluster Survey

SuggestedCareerClusterslCompletedDate

SuggestedCareerClusters2

SuggestedCareerClusters2CompletedDate




SuggestedCareerClusters3

From Third Last Career Cluster
Survey

SuggestedCareerClusters3CompletedDate

From Last Career Cluster
Survey

user_id

dateCompleted

clusterld

clusterName

lastRefreshDate

From Second Last Career
Cluster Survey

user_id

dateCompleted

clusterld

clusterName

lastRefreshDate

From Third Last Career Cluster
Survey

user_id

dateCompleted

clusterld

clusterName

lastRefreshDate

Work Values (From the Work
Values Sorter)

Id

userld

sessionld

dateStarted

datelastUpdated

dateCompleted

workValueld

workVaulueSorterName

score

workValuelnterestAreasDescription

Transferable Skills (From the
Transferrable Skills Checklist)

From Last Session

TransferableSkills1Sessionld

TransferableSkills1

TransferableSkillsiCompletedDate

From Second Last Session

TransferableSkills2Sessionld




TransferableSkills2

TransferableSkills2CompletedDate

From Third Last Session TransferableSkills3Sessionld

TransferableSkills3

TransferableSkills3CompletedDate

Last 3 sessions Id

user_id

sessionld

dateCompleted

RowRank

TransferableSkills

Basic Skills (From the Basic
Skills Survey)

From Last Session BasicSkills1Sessionld

BasicSkills1

BasicSkills1CompletedDate

From Second Last Session BasicSkills2Sessionld

BasicSkills2

BasicSkills2CompletedDate

From Third Last Session BasicSkills3Sessionld

BasicSkills3

BasicSkills3CompletedDate

Last 3 sessions user_id

dateCompleted

RowRank

sessionld

basicSkills

Work Interest Areas (From The | Id
Career Key)

userld

sessionld

dateStarted

datelastUpdated

dateCompleted

interestAreald

worklInteresetAreaName

Score

workValuelnterestAreaDescription




11 Your path after high school Id
(College Planning >
Postsecondary Plans > After
High School Transition Plan)
Userld

TransitionPlanld

My path after high school Id

My path after high school

The Details

How this Plan Supports my career goals

Support or Assistance required

My next transition...

No Label for date updated

No Label for date updated




Professional Data WITH Item Name

Information Category and Sub-
Category

Business Item / Label (Data Element)

1 Demographics

Profile

User Id

Title

User Name

First Name

Last Name

Email

Contact

Daytime Phone

Daytime Phone Ext

Evening Phone

Evening Phone Ext

Fax

Fax Ext

Address

Address Street 1

Address Street 2

City

Zip

State

Country

Int Code

Profile

Last Logon Date

Role

2 The Basics

Profile

sponsorld

sponsor_name

Date Created

3 Professional Permission

Resource

Userld

UserName

Resourceld

ResourceName

AccountPermissionld

AccountPermissionName




AccountPermissionGroupld

AccountPermissionGroupName

Account Type ID

Account Type Name

Control Center Permission

Resource

User ID

User Name

Account Type ID

Account Type Name

Resource Type Id

Resource Type Name

Resource ID




Student Data WITHOUT Item Name

Information Category and Sub-

Business Item / Label (Data Element)

Category
1 Components of My Financial Aid

Plan

TBD TBD
2 Estimated Family Contribution

(EFC)

TBD TBD
3 Experiences and Activities - TBD

Activities TBD

Awards, Distinctions, Honors TBD

Community Service And Service | TBD

Learning

Experiences TBD

Leadership Experiences TBD

Networking TBD

Physical Health Activities TBD

Projects TBD
4 FAFSA (Free Application for

Federal Student Aid)

TBD TBD
5 Financial Aid Plan for My

Colleges

TBD TBD
6 High School Transition Plan

TBD TBD
7 How you see yourself TBD

Annual Reflection TBD

Personal/Social Goals TBD

Self Knowledge TBD

Self-Advocacy Strategies TBD




8 Intent to Register TBD
9 Looking Ahead TBD
A Picture of Me in the Future TBD
Goals Into Action TBD
Intermediate-term Goals (2 - 5 TBD
years)
Long-term Goals (5-10 years) TBD
Short-term Goals TBD
Ultimate Goals TBD
10 Postsecondary Planning Factors | TBD
Saved Colleges and TBD
Postsecondary Schools
Saved Colleges and TBD
Postsecondary Schools
Saved Colleges and TBD
Postsecondary Schools
11 Saved Programs and Majors
TBD TBD
12 Saved Scholarships
TBD TBD
13 College Planning TBD
Test Scores ACT
AP Exams
Explore
GED
GMAT
GRE
LSAT
MCAT
Plan
PSAT
SAT
SAT Subject Tests
TOEFL
WorkKeys
14 Your Planning Milestone
TBD TBD




Professional Data WITHOUT Item Name

Information Category and Sub-Category

Business Item / Label
(Data Element)

1 ProfessionalMainDataDump

ProCenter
ControlCenter

TBD

2 ProfessionalProcenterPermissionsData Dump

Procenter Permissions

TBD

3 ProfessionalControlCenterPermissions DataDump

Control Center Permissions

TBD

4 ProfessionalAccountTypeForProCenter
ANDControlCenteDataDump

Account Type

TBD

5 GeneralAccountPermissionsWithSum DataDump

Permissions with Sum

TBD




FA CONTRACT INFORMATION SUPPLEMENT

FOR ALL FA-TYPE CONTRACTS — COMPLETE EITHER SECTION A OR SECTION B

Contract RFS # | 33201-03310

Contractor: XAP CORPORATION

SECTION A—
CONTRACTOR IS AN INDIVIDUAL

SECTION B—
CONTRACTOR IS A COMPANY
(e.g., sole proprietorship, partnership, or
corporation)

Is or has the contractor been a state employee?

[ ] NO (no additional information required)

Does an individual, who is or has been a state
employee, own controlling interest in (or
own) the contractor company?

X NO (no additional information required)

[] YES

Was such employment within the past six
months?

[l NO

[] YES (an approved rule exception permitting a
contract within six months of
employment is also required)

[] YES

Was such employment within the past six
months?

] NO

[l YES (an approved rule exception permitting a
contract within six months of
employment is also required)

Does the contractor receive Tennessee
Consolidated Retirement System (TCRS)
retirement benefits?

] NO

[l VYES (the procuring agency general counsel
MUST sign an analysis of this
procurement using the TCRS analysis
guidelines)

Does the individual who owns controlling
interest in the contractor company
receive Tennessee Consolidated
Retirement System (TCRS) retirement
benefits?

] NO

[l YES (the procuring agency general counsel
MUST sign an analysis of this
procurement using the TCRS analysis
guidelines)

CONTRACTOR SIGNATURE

CONTRACTOR

DATE




GENERAL ASSEMBLY OF THE STATE OF TENNESSEE
FISCAL REVIEW COMMITTEE

320 Sixth Avenue, North — 8th Floor
NASHVILLE, TENNESSEE 37243-0057
615-741-2564

Sen. Bill Ketron, Chairman Rep. Mark White, Vice-Chairman
Senators Representatives
Douglas Henry Reginald Tate Jeremy Faison Joe Pitts
Brian Kelsey Ken Yager Brenda Gilmore Mark Pody
Steve Southerland Mathew Hill David Shepard
Randy McNally, ex officio Pat Marsh Tim Wirgau
Lt. Governor Ron Ramsey, ex officio Charles Sargent, ex officio

Speaker Beth Harwell, ex officio

MEMORANDUM

TO: Mike Perry, Chief Procurement Officer
Department of General Services

‘%L_
FROM: Senator Bill Ketron, Chairman “

Representative Mark White, Vice-Chairman
DATE: March 17, 2014

SUBJECT: Contract Comments
(Fiscal Review Committee Meeting 3/17/2014)

RFS# 332.01-03310 (Edison # 19758)

Department: Tennessee Higher Education Commission (THEC)
Vendor: XAP Corporation

Summary: The vendor is responsible for the provision of electronic
transcript services and a college access web portal for the
CollegeforTN Initiative. The proposed amendment extends current
contract an additional year; increases maximum liability by $925,000;
and adds the Tennessee Department of Revenue Registration language.
Current maximum liability: $4,289,368

Proposed maximum liability: $5,214,368

After review, the Fiscal Review Committee voted to recommend approval of
the contract amendment.

cc: Dr. Richard Rhoda, Executive Director, THEC



RICHARD G. RHODA BILL HASLAM

Executive Director Governor
STATE OF TENNESSEE
TENNESSEE HIGHER EDUCATION COMMISSION
PARKWAY TOWERS, SUITE 1900
NASHVILLE, TENNESSEE 37243-0830
(615) 741-3605

FAX: (615) 741-5555

www.state.tn.us/thec/
MEMORANDUM
TO: Leni Chick, Contract and Audit Coordinator, Fiscal Review Committee
FROM: Marcie Mills, Contracts Administration Manager for

Scott Sloan, Associate Executive Director, Legal and Regulatory Affairs
DATE: February 28, 2014

RE: Non-Competitive Contract Amendment Summary
FA1031822-03 XAP Corporation Amendment Four

The Tennessee Higher Education Commission (THEC) proposes to submit a non-competitive contract
amendment request to effectuate the term extension as currently provided for in the XAP contract for
the provision of electronic transcript services and CollegeforTN initiative;

Pursuant to Tennessee Code Annotated § 12-4-109, Procurement of Service, the following information is
presented for the Fiscal Review Committee.

Background and Objectives

In 2010, THEC submitted a five-year Contract with XAP Corporation for the provision of electronic
transcript services and a college access web portal operating under the name CollegeforTN.org. Due to
concerns expressed by the Comptroller’s office regarding funding allocations, THEC was asked to
prepare a one-year contract with options for subsequent one-year extensions as outlined in section B.2.
of the contract agreement. As the current contract term expires on April 30, 2013, THEC is submitting
an Amendment request to extend the contract through April 30, 2014.

Aligned with THEC’s mission to promote student success and support the State's completion agenda for
postsecondary education, the CollegeforTN.org web portal procured from XAP Corporation is designed
to be a comprehensive resource for all Tennesseans supporting increased access to higher education.
CollegeforTN.org provides users access to a comprehensive suite of career, college, and financial aid
planning services and a means of accessing electronic student transcripts and admissions applications in
a web-based environment using a single log-on and password.



Fiscal Review Committee
Ms. Leni Chick

February 28, 2014

Page 2

Actual Expenditures Anticipated in the Proposed Contract Amendment

The Contract term extension is May 1, 2014 through April 30, 2015. Anticipated expenditures include:

Service Description 5/1/12 -4/30/14 Amount (per compensable increment)
Career Planning and Test Preparation Tools (A.4.a.) $28,350.00 Per Quarter

High School Planning Tools (A.4.b.) $28,325.00 Per Quarter
College Planning Tools (A.4.c.) $84,500.00 Per Quarter
Financial Aid Planning Tools (A.4.d.) $33,000.00 Per Quarter
Life-long Portfolio (A.4.e.) $ 3,750.00 Per Quarter

Adult Student Module (A.4.1) $0.00 Included with Contract

Professional Center (A.4.9.)

Transcript Services * $25,000.00 Per Quarter

Middle School Module (A.4.h.) $28,325.00 Per Quarter
Career Planning and Test Preparation Tools (A.4.a.) $28,350.00 Per Quarter
TOTAL $925,000

In 2010, the Tennessee Higher Education Commission (THEC) entered into a contract with XAP
Corporation in the amount of $1,196,456 for the procurement of CollegeforTN.org, a college and career
exploration web portal and transcript exchange tailored to the needs of Tennessee. The 2010 contract
was a one year agreement and included four options for annual renewals.

In May 2012, THEC amended the existing contract for the purpose of extending the agreement to April
30, 2013. In exploring the possibility of extending its agreement with XAP Corporation to April 30, 2014,
THEC entered negotiations to reduce the annual contract liability for the CollegeforTN.org web portal.
As the CollegeforTN.org initiative matures, THEC brought content and stakeholder relationship services
once managed by XAP Corporation, as part of Tennessee's contract, in-house. XAP Corporation,
therefore, has agreed to reduce Tennessee’s annual contract liability by $46,456.

Further negotiations with XAP for Amendment Three, extending the contract through April 30, 014,
reflected 2013 rates, with no increase to the rates for the new year of the contract.

Justification for Non-Competitive Amendment

THEC conducted a review of vendors offering online college access resources and were unable to find
another company with the ability to meet all business, functional and technical requirements. It is
important to highlight that XAP Corporation is the only company THEC found offering career guidance
(K- 12 and adult), customizable school planning, transcript exchange, a professional center, and higher
education admissions application resources all in one integrated system access via a single log-on. Upon
identifying Tennessee's goals and needs, as described above, and XAP's unique programmatic benefits,
staff members secured references from peer states and were advised that XAP is the preferred vendor



Fiscal Review Committee
Ms. Leni Chick

February 28, 2014

Page 3

of states working to make large gains in high school graduation, college enrollment, and degree
production.

Additionally, with the exception of one other company, all companies required the school or
organization to purchase a license and required passcodes to enter the site. CollegeforTN is openly
available and customizable for the general public.

Lastly, THEC has promoted college access and success using CollegeforTN.org as the call to action in
every aspect of this public outreach campaign. All campaign outreach materials direct students and
their parents to visit CollegeforTN.org with the tagline "Higher Education. Put Your Mind To It." The
campaign has seen much success winning several awards on the regional and national level. Lastly, state
personnel, in partnership with XAP, have extensively trained school administrators, school counselors,
teachers, higher education personnel, and college access professionals across Tennessee in using the
resources of CollegeforTN.org. A change if vendor would result in the need for re-training each of
these professionals that would result in a substantial loss of personnel time, state resources and grant
funds.

Of note, over the last year the site had 173,244 site visits and 3,235,625 page views.
Efforts to Identify Reasonable, Competitive, Procurement Alternatives

As previously stated, THEC conducted a study of on-line, college access resources including Career
Cruising, Connect EDU, Kuder, Inc., My10YearPlan, and Naviance, Inc. Of the six vendors identified, only
XAP Corporation meets all business, functional and technical requirements outlined by the state. XAP
Corporation is the only vendor found offering career guidance (K-12 and adult), customizable school
planning, college access information articles (high school success, college planning, and financial aid),
transcript exchange, professional center, and higher education admission application resources in one
integrated system.
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. Edison RFS
Ny ison Co?tr;‘;‘ft 19758 Number: (if|  33201-03310
umber: (if applicable) applicable)
*Original Contract *Current End .
Begin Date: May 1, 2010 Date: April 30, 2014
Current Request Amendment Number: FOUR
(if applicable)
Proposed Amendment Effegtive Date: May 1, 2014
(if applicable)

*Department Submitting:

Higher Education

*Division:

Tennessee Higher Education
Commission (THEC)

*PDate Submitted:

February 28, 2014

*Submitted Within Sixty (60) days:

YES

If not, explain:

Not Applicable

*Contract Vendor Name:

XAP Corporation

*Current Maximum Liability:

$4,289,368

*Current Contract Allocation by Fiscal Year:

(as Shown on Most Current Fully Executed Contract Summary Sheet)

FY2011 FY2012 FY2013 FY2014 |FY FY
$ 1,196,456 $1,196,456 $ 971,456 $ 925,000 |$ $
*Current Total Expenditures by Fiscal Year of Contract:
(attach backup documentation from STARS or FDAS report)
FY2011 FY2012 FY2013 Fy2014 |FY FY
$ 1,196,456 $1,196,456 $971,456 $693.750 $ $
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IF Contract Allocation has been greater
than Contract Expenditures, please give
the reasons and explain where surplus
funds were spent:

The last quarterly payment for $231,250
for FY14 is not due until April 1, 2014.
Once the fourth quarter is paid, the
contract will no surplus funds.

IF surplus funds have been carried
forward, please give the reasons and

provide the authority for the carry NA
forward provision:
IF Contract Expenditures exceeded
Contract Allocation, please give the
: 1 NA
reasons and explain how funding was
acquired to pay the overage:
*Contract
Funding ) )
Source/ Amount State: Federal: $2,3553,322
through 04/30/15:
) $2,861,046 )
Interdepartmental: (Lottery) Other:
If “other” please define:

Dates of All Previous Amendments or
Revisions: (if applicable)

Brief Description of Actions in Previous
Amendments or Revisions: (if applicable)

05/01/2011 Amendment One

Contract amendment to effectuate the term
extension as provided for in the original
contract.

05/02/2012 Amendment Two

Contract Amendment to effectuate the term
extension as provided for in the original
contract and a negotiated reduction in rates.

05/02/2013 Amendment Three

Contract Amendment to effectuate the term
extension as provided for in the original
contract and a negotiated reduction in rates.

Method of Original Award: (if applicable)

Non-competitive Contract

*What were the projected costs of the service
for the entire term of the contract prior to
contract award?

NA
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For all new non-competitive contracts and any contract amendment that changes
Sections A or C.3. of the original or previously amended contract document, provide
estimates based on information provided the Department by the vendor for
determination of contract maximum liability. Add rows as necessary to provide all
information requested.

If it 1s determined that the question is not applicable to your contract document

attach detailed explanation as to why that determination was made.

Planned expenditures by fiscal year by deliverable. Add rows as necessary to indicate all
estimated contract expenditures.

These figures are per quarter:

Deliverable FY:2011 | FY:2012 | FY:2013 | FY:2014 | FY:2015
description:
Career Planning
and Test $ 81,250.00 | $ 81,250.00 | $ 33,471.75| $28,350.00*  $28,350.00 *
Preparation Tools ' ' ' ' ' ' ' ' ' '
Module
High School
Planning Tools $ 33,471.75 $ 33,471.75 $ 33,471.75 | $28,325.00 * $28,325.00 *
Module
College Planning
Tools Module $84,948.75 $ 84,948.75 $ 84,948.75 | $84,500.00 + $84,500.00 +
Financial Aid
Planning Tools $ 33,471.75 $ 33,471.75 $ 33,471.75 | $33,000.00 +| $33,000.00 +
Module
Life-Long Portfolio
and Professional $ 33,471.75 $ 33,471.75 $ 3,750.00 $3,750.00 * $3,750.00 *
Center Module
$ 0.00 $ 0.00 $ 0.00 $ 0.00 $ 0.00
Q‘l‘é’fjiwdem (included with | (Included with | (Included with (Included (Included
Contract) Contract) Contract) | with Contract)| with Contract)
Professional Center
Module
Transcript
Services ** See Above See Above $ 25,000.00 | $25,000.00 + $25,000.00 +
mgjﬂfescm‘)' $ 32,500.00 | $ 32,500.00 | $ 28,750.00 | $28,325.00 +| $28,325.00 +
Total $299,114.00 $299,114.00 | $242,864.00 $231,250.00 | $231,250.00

Funding Source

* Federal College Access Challenge Grant/ GEAR UP TN
+ Lottery for Education Fund

** Transcript services include technical assistance for school counselors in uploading transcript data,
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creation of transcripts using the state transcript template and the ability for educators to send transcripts
to both TSAC and higher education institutions. Transcripts are priced at $2.50 per transcript up to
40,000 transcripts. There is no charge for transcripts beyond 40,000 transcripts.

Proposed savings to be realized per fiscal year by entering into this contract. If
amendment to an existing contract, please indicate the proposed savings to be realized by
the amendment. Add rows as necessary to define all potential savings per deliverable.

Please note that THEC reflected an annual savings of $225,000 for Amendment Two FY13 and an
annual savings of $46,456 for Amendment Three FY14, with no increase to the annual cost for
Amendment Four FY15, which is an annual savings of $46,456 from the original negotiated cost

for FY15.
Deliverable Savings Per .
o FY: 2013 FY: 2014 g Savings Per Annual
description: QTR

Career Planning
and Test . N
Preparation Tools $ 33,471.75 $28,000.00 $ 5,121.75 $ 20,487.00
Module
High School
Planning Tools $ 33,471.75 $28,000.00 * $ 5,146.75* $ 20,587.00
Module
College Planning
Tools Module $ 84,948.75 $84,500.00 + $ 448.75+ $ 1,795.00
Financial Aid
Planning Tools $ 33,471.75 $33,000.00 + $ 47175+ $ 1,887.00
Module
Life-Long Portfolio
and Professional $ 3,750.00 $3,750.00 * $ 0.00 * $ 0.00 *
Center Module
Adult Student $ 0.00 (Included, $ 0.00 (Included NA NA
Module with Contract) with Contract)
Professional Center
Module

Transcript $ 0.00 +
Services * $ 25,000.00 $26,000.00 + $ 0.00 *
Middle School
Module $ 28,750.00 $28,000.00 + $ 425.00 * $ 1,700.00 *
Total $242,864.00 $231,250.00 $11,614.00 ** $ 46,456.00 **

Funding Source

* Federal College Access Challenge Grant/ GEAR UP TN
+ Lottery for Education Fund

In 2010, the Tennessee Higher Education Commission (THEC) entered into a contract with XAP
Corporation in the amount of $1,196,456 for the procurement of CollegeforTN.org, a college and
career exploration web portal and transcript exchange tailored to the needs of Tennessee. The 2010
contract was a one year agreement and included four options for annual renewals.

In May 2011, THEC amended the existing contract for the purpose of extending the agreement to
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April 30, 2012. In exploring the possibility of extending its agreement with XAP Corporation to April
30, 2013, THEC entered negotiations to reduce the annual contract liability for the CollegeforTN.org
web portal. As the CollegeforTN.org initiative matures, THEC brought content and stakeholder
relationship services once managed by XAP Corporation, as part of Tennessee's contract, in-
house. XAP Corporation, therefore, has agreed to reduce Tennessee’s annual contract liability
by $46,456.

Comparison of cost per fiscal year of obtaining this service through the proposed contract
or amendment vs. other options. List other options available (including other vendors),
cost of other options, and source of information for comparison of other options (e.g.
catalog, Web site). Add rows as necessary to indicate price differentials between contract
deliverables.

Proposed
Vendor
Cost: (hame
of vendor)

FY: FY: FY: FY: FY:

THEC conducted a study of on-line, college access resources including Career Cruising, Connect
EDU, Kuder, Inc., Myl0YearPlan, and Naviance, Inc. Of the six vendors identified, only XAP
Corporation met all business, functional and technical requirements outlined by the state. XAP
Corporation was the only vendor found offering career guidance (K -12 and adult), customizable
school planning, college access information articles (high school success, college planning, and
financial aid), transcript exchange, professional center, and higher education admission
application resources in one integrated system. Additionally, with the exception of one other
company, all companies required the school or organization to purchase a license and required
passcodes to enter the site. CollegeforTN is openly available and customizable for the
general public.

Of the vendors reviewed, ConnectEDU did offer some services similar to the four competencies
required by Tennessee. ConnectEDU offered college profile and application information,
transcript exchange capabilities, and career exploration and high school planning tools, but did
not offer these features in an open web portal format that ensures college access information is
accessible to the general public. ConnectEDU’s platform focuses exclusively on a portfolio
structure where users store information regarding their career and college planning. However,
ConnectEDU’s portal structure did not provide space for users to learn how financial aid works
or what steps are required in the college admissions process, in fact there is no instructional
properties provided by ConnectEDU. XAP’s product is designed as a web portal where the
general public can learn more about how to access higher education while benefiting from the
tools and resources that help users make decisions regarding their postsecondary plans, providing
both college access information such as high school success content, college planning articles,
financial aid planning guides, and state-customized content, and and an online portfolio
comprised of interactive tools such as career assessments, SAT/ACT test prep, college
applications, and four year course plans.

During the initial contract process, THEC compiled a cost comparison of states currently using
XAP Corporation’s Transitions product. Using public secondary student enroliment as a metric
for comparison, the cost analysis indicated that Tennessee’s negotiated contract rate resulted in
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an annual per student cost that is in line with other states. Only Georgia, Illinois, and lowa have
an annual per student cost lower than Tennessee’s negotiated rate. However, unlike Georgia,
Illinois, and Iows, Tennessee’s contract with XAP Corporation provides career exploration
resources to all elementary students. This significant feature difference accounts for the slightly
higher annual cost per student.




ID 19758 FA 1031822-03 XAP Corporation Amendment Four Reconciliation

Contract Contract
Contract . Quarterly Contract
PO No. | PO Date PO Amount Remaining . Balance
Balance Payments Deliverable Rates .
Amt Reconciliation
S 4,289,368
846 11/08/10 S 81,250 $ 4,208,118 | $ 231,250 S 81,250.00
847 11/08/10 S 81,250 $ 4,126,868 | S 231,250 S 33,471.75
914 12/16/10 S 435,728 S 3,691,140 | S 231,250 | S 598,228 S 84,948.75
1007 02/07/11 S 81,250 $ 3,609,890 | S 231,250 S 33,471.75
1008 02/08/11 $ 217,864 S 3,392,026 | S 231,250 | $ 299,114 S 33,471.75
1241 05/26/11 S 143,421 $ 3,248,606 | S 231,250 S 32,500.00 S 4,289,368
1242 05/26/11 S 70,208 S 3,178,398 | S 231,250 S 299,114.00 |QTR | $  (1,196,456)
1243 05/26/11 $ 85,486 S 3,092,912 $ 231,250 | S 299,114 |*2 S 598,228.00 S 3,092,912
$ 1,196,456 FY11 $ 1,196,456 |*3 S 897,342.00
*4 $ 1,196,456.00 YR
1408 08/11/11 $ 85,486 S 3,007,426 | S 231,250
1409 08/11/11 $ 70,208 S 2,937,219 | S 231,250
1414 08/12/11 S 143,421 $ 2,793,798 | S 231,250 | S 299,114
1663 12/08/11 S 143,421 $ 2,650,378 | S 231,250
1664 12/08/11 $ 85,486 S 2,564,892 | S 231,250
1665 12/08/11 $ 70,208 $ 2,494,684 | S 231,250 | S 299,114
1799 02/16/12 S 143,421 S 2,351,264 | S 231,250
1800 02/16/12 $ 70,208 $ 2,281,056 | S 231,250
1801 02/16/12 $ 85,486 S 2,195,570 | $ 231,250 | $ 299,114 S 4,289,368
2038 06/08/12 $ 143,421 S 2,052,150 | S 231,250 S (1,196,456)
2039 06/08/12 $ 85,486 S 1,966,664 | S 231,250 S (1,196,456)
2040 06/08/12 $ 70,208 S 1,896,456 $ 231,250 | S 299,114 S 1,896,456
$ 1,196,456 FY12 $ 1,196,456
2179 08/27/12 $ 242,864 S 1,653,592 | $ 231,250 | $ 242,864
2366 12/05/12 S 143,421 S 1,510,172 | $ 231,250
2367 12/05/12 S 65,972 S 1,444,200 | $ 231,250 S 33,471.75
2368 12/05/12 S 33,472 S 1,410,728 | $ 231,250 | $ 242,864 S 33,471.75
2600 02/27/13| $ 286,841 | S 1,123,887 | S 231,250 S 84,948.75
2628 03/05/13| $ 143,421 | $ 980,467 | S 231,250 S 33,471.75
2656 03/11/13| S (286,841)| S 1,267,308 | S 231,250 S 3,750.00
2684 03/17/13| $ (143,421)| S 1,410,729 | S 231,250 S 25,000.00 S 4,289,368
2710 04/08/13 $ 242,864 S 1,167,865 | $ 231,250 | S 242,864 S 28,750.00 S (1,196,456)
2803 04/30/13 $ 65,972 S 1,101,893 | § 231,250 S 242,864.00 |Qtr | S  (1,196,456)
2804 04/30/13 $ 33,472 $ 1,068,421 | $ 231,250 *2 S 485,728.00 S (971,456)
2805 04/30/13 $ 143,421 $ 925,001 S 231,250 | $ 242,864 |*3 S 728,592.00 S 925,001
S 971,456 FY13 $ 971,456 |* 4 $ 971,456.00 |YR
3057 08/20/13 $ 143,500 $ 781,501 | S 231,250 S 28,350.00
3058 08/20/13 $ 59,750 $ 721,751 | S 231,250 S 28,325.00
3059 08/20/13 $ 28,000 $ 693,751 | S 231,250 | S 231,250 S 84,500.00
3347 12/09/13 S 28,000 S 665,751 | S 231,250 S 33,000.00 S 4,289,368
3348 12/09/13 S 59,750 $ 606,001 | S 231,250 S 3,750.00 S (1,196,456)
3349 12/09/13 S 143,500 S 462,501 | S 231,250 | S 231,250 S 25,000.00 S (1,196,456)
3512 02/11/14 $ 143,500 $ 319,001 | S 231,250 S 28,325.00 S (971,456)
3513 02/11/14 $ 28,000 $ 291,001 | S 231,250 S 231,250.00 |Qtr | $ (693,750)
3514 02/11/14 $ 59,750 S 231,251 S 231,250 | S 231,250 |*2 S 462,500.00 S 231,251
$ 693,750 S 693,750 |*3 S 693,750.00
*4 S 925,000.00 YR




Amendment Request

Route a completed request, as one file in PDF format, via e-mail attachment sent to: Agsprs.Agsprs@tn.gov

APPROVED

CHIEF PROCUREMENT OFFICER DATE

Request Tracking # 33201-03310
1. Procuring Agency Tennessee Higher Education Commission (THEC)
2. Contractor XAP Corporation
3. Contract # FA1031822-03
4. Proposed Amendment # FOUR
5. Edison ID # 197581
6. Contract Begin Date May 01, 2010
7. Current Contract End Date ;

— with ALL options to extend exercised April 30, 2015
8. Proposed Contract End Date .

— with ALL options to extend exercised April 30, 2015
9. Current Maximum Contract Cost

— with ALL options to extend exercised $ 5,214,368.00
10. Proposed Maximum Contract Cost

— with ALL options to extend exercised $ 5,214,368.00
11. Office for Information Resources Endorsement .

— information technology service (N/A to THDA) D Not Applicable |Z| Attached
12. eHealth Initiative Support .

— health-related professional, pharmaceutical, laboratory, or imaging |X| Not Applicable |:| Attached
13. Human Resources Support .

— state employee training service |X| Not Applicable |:| Attached
14. Explanation of Need for the Proposed Amendment

In 2010, THEC submitted a five-year Contract with XAP Corporation for the provision of electronic
transcript services and a college access web portal operating under the name CollegeforTN.org. Due to
concerns expressed by the Comptroller’s office regarding the funding distribution, THEC was asked to
prepare a one-year contract with options for subsequent one-year extensions as outlined in section B.2.
of the contract agreement. As the current contract term expires on April 30, 2014, THEC is submitting an

Amendment request to extend the contract through April 30, 2015.

Aligned with THEC’s mission to promote student success and support the State's completion agenda for
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postsecondary education, the CollegeforTN.org web portal procured from XAP Corporation is designed to be a
comprehensive resource for all Tennesseans supporting increased access to higher education.
CollegeforTN.org provides users access to a comprehensive suite of career, college, and financial aid
planning services and a means of accessing electronic student transcripts and admissions applications in
a web-based environment using a single log-on and password.

15.

Name & Address of the Contractor’s Principal Owner(s)
— NOT required for a TN state education institution

XAP Corporation
3534 Hayden Ave.
Culver City, CA 90232

16.

Evidence Contractor’s Experience & Length Of Experience Providing the Service

XAP is the industry leader in developing and providing students and adults with the online tools to
explore careers and explore, plan and apply to colleges and universities. The company pioneered the
development of the electronic college application, the electronic transcript, and Internet-based student
management systems enabling students to apply to college online. With the acquisition of Bridges
Transitions in 2006, XAP acquired the leading provider of online career exploration and personal
assessment tools for students and adults.

XAP clients include university and college systems, state agencies, and regional education organizations
(e.g., College Foundation of North Carolina, www.cfnc.org; lowa College Student Aid Commission,
www.ihaveaplaniowa.gov; , the California State University System, www.csumentor.edu; Georgia Student
Finance Commission, www.gacollege411.org; Southern Regional Education Board, www.electronic
campus.org). For these organizations and many others, XAP has designed, developed and implemented
technology solutions focused on improving postsecondary-attending rates, increasing awareness of
postsecondary opportunities, and facilitating online admissions applications and electronic student record
exchange.

Today, XAP processes more than 4 million electronic college applications and 1.5 million electronic
transcripts annually making it the largest provider of these services in North America. XAP's products are
used by more than 900 colleges and universities and more than 8,000 middle and high schools in the
United States and Canada and several other countries around the world.

Highlights of XAP Corporation’s experience include:

« 25+ years of vendor experience providing career planning resources across an international
landscape to students and adults;

« 12+ years of vendor experience delivering Internet-based college planning resources across a
national landscape; and

« Experience in providing integrated college access systems in Colorado, Georgia, North Carolina,
Rhode Island, and 25 other states, and the Southern Regional Education Board.

17.

Efforts to Identify Reasonable, Competitive, Procurement Alternatives

THEC conducted a study of vendors providing online college access resources, including Career
Cruising; ConnectEDU; Kuder, Inc.; Myl0YearPlan; and Naviance, Inc. Of the six vendors identified, only
XAP Corporation meets all business, functional, and technical requirements outlined by Tennessee. XAP
Corporation is the only vendor found offering career guidance (K-12 and adult), customizable school
planning, college access information articles (high school success, college planning, and financial aid),
transcript exchange, professional center, and higher education admission application resources in one
integrated system.

Additionally, with the exception of one other company, all researched vendors require individual schools
or organizations to purchase a product license and require passcodes to access product resources.
XAP’s product, on the other hand, is openly available and customizable for the general public.
Additionally, XAP holds extensive knowledge of Tennessee State Board of Education policies as well as
the curriculum standards required by Tennessee law for school counselors. This broad-base of
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knowledge proves invaluable and fosters the portal's success.

18. Justification - specifically explain why non-competitive negotiation is in the best interest of the state

As stated previously, THEC conducted a review of vendors offering online college access resources and
were unable to find another company with the ability to meet all business, functional and technical
requirements. It is important to highlight that XAP Corporation is the only company THEC found offering
career guidance (K- 12 and adult), customizable school planning, transcript exchange, a professional
center, and higher education admissions application resources all in one integrated system access via a
single log-on. Upon identifying Tennessee's goals and needs, as described above, and XAP's unique
programmatic benefits, staff members secured references from peer states and were advised that XAP is
the preferred vendor of states working to make large gains in high school graduation, college enroliment,
and degree production.

Agency Head Signature and Date — MUST be signed by the ACTUAL agency head as detailed on the current
Signature Certification. Signature by an authorized signatory is acceptable only in documented exigent circumstances

RICHARD G. RHODA, EXECUTIVE DIRECTOR TENNESSEE HIGHER EDUCATION COMMISSION - DATE




CONTRACT AMENDMENT

Agency Tracking # Edison ID Contract # Amendment #
33201-03310 19758 FA1031822-03 FOUR
Contractor Legal Entity Name Edison Vendor ID
XAP Corporation 00000067443

Amendment Purpose & Effect(s)

This Contract Amendment is to effectuate the term extension provided for in the Contract for the provision
of electronic transcript services and student access web portal CollegeforTN initiative.

Amendment Changes Contract End Date: YES D NO End Date: April 30, 2015

TOTAL Contract Amount INCREASE per this Amendment (zero if N/A): $925,000

Funding —

FY State Federal Interdepartmental | Other TOTAL Contract Amount
FY11 $ 622,774.00 $ 573,682.00 $1,196,456.00
FY12 $ 622,774.00 $ 573,682.00 $1,196,456.00
FY13 $ 397,774.00 $ 573,682.00 $ 971,456.00
FY14 $ 355,000.00 $ 570,000.00 $ 925,000.00
Fy15 $ 355,000.00 $ 570,000.00 $ 925,000.00

TOTAL: $2,353,322 $2,861,046.00 $5,214,368.00

American Recovery and Reinvestment Act (ARRA) Funding: I:I YES E NO

Budget Officer Confirmation: There is a balance in the OCR USE
appropriation from which obligations hereunder are required to
be paid that is not already encumbe o pay other obligations.

Russ Deaton, Associate Executive Director of Fiscal Affairs
615.532.3860

Speed Chart (optional) Account Code (optional)

3320105110
3320105130




AMENDMENT FOUR
OF CONTRACT FA1031822-03

This Amendment is made and entered by and between the State of Tennessee, Tennessee Higher
Education Commission (THEC), hereinafter referred to as the “State” and XAP Corporation, hereinafter
referred to as the “Contractor.” For good and valuable consideration, the sufficiency of which is hereby
acknowledged, it is mutually understood and agreed by and between said, undersigned contracting
parties that the subject contract is hereby amended as follows:

1. Contract section B.1. is deleted in its entirety and replaced with the following:

B.1.  This Contract shall be effective for the period commencing on May 1, 2010 and ending on
April 30, 2015. The State shall have no obligation for services rendered by the Contractor
which are not performed within the specified period.

2 Contract section C.1. Maximum Liability is deleted in its entirety and replaced with the following:

C1. Maximum Liability. In no event shall the maximum liability of the State under this
Contract exceed Five Million Two Hundred Fourteen Thousand Three Hundred Sixty-
Eight Dollars ($5,214,368.00). The payment rates in Section C.3 shall constitute the
entire compensation due the Contractor for the Service and all of the Contractor's
obligations hereunder regardless of the difficulty, materials or equipment required. The
payment rates include, but are not limited to, all applicable taxes, fees, overheads, and all
other direct and indirect costs incurred or to be incurred by the Contractor.

The Contractor is not entitled to be paid the maximum liability for any period under the
Contract or any extensions of the Contract for work not requested by the State. The
maximum liability represents available funds for payment to the Contractor and does not
guarantee payment of any such funds to the Contractor under this Contract unless the
State requests work and the Contractor performs said work. In which case, the
Contractor shall be paid in accordance with the payment rates detailed in Section C.3.
The State is under no obligation to request work from the Contractor in any specific dollar
amounts or to request any work at all from the Contractor during any period of this
Contract.

3. The following is added as Contract section E.12. Tennessee Department of Revenue
Registration.

E.12. Tennessee Department of Revenue Registration. The Contractor shall be registered with
the Department of Revenue for the collection of Tennessee sales and use tax. This
registration requirement is a material requirement of this Contract.

Required Approvals. The State is not bound by this Amendment until it is signed by the contract parties
and approved by appropriate officials in accordance with applicable Tennessee laws and regulations
(depending upon the specifics of this contract, said officials may include, but are not limited to, the
Commissioner of Finance and Administration, the Commissioner of Human Resources, and the
Comptroller of the Treasury).

Amendment Effective Date. The revisions set forth herein shall be effective May 1, 2014. All other terms
and conditions of this Contract not expressly amended herein shall remain in full force and effect.

IN WITNESS WHEREOF,

XAP CORPORATION:




:3K£4 (chﬁx

PETER KNEPPER, CHIEF EXECU OFFICER

TENNESSEE HIGHER EDUCATION COMMISSION:

/7 i

DATE

S. 3/ Y

/RICHARD G. RHODA, EXECUTIVE DIRECTOR

DATE




GENERAL ASSEMBLY OF THE STATE OF TENNESSEE
FISCAL REVIEW COMMITTEE

320 Sixth Avenue, North — 8th Floor
NASHVILLE, TENNESSEE 37243-0057
615-741-2564

Sen. Bill Ketron, Chairman Rep. Mark White, Vice-Chairman
Senators Representatives
Douglas Henry Reginald Tate Charles Curtiss Pat Marsh
Brian Kelsey Ken Yager Jeremy Faison Mark Pody
Steve Southerland Brenda Gilmore David Shepard
Randy McNally, ex officio Matthew Hill Tim Wirgau
Lt. Governor Ron Ramsey, ex officio Charles Sargent, ex officio

Speaker Beth Harwell, ex officio

MEMORANDUM

TO: Jessica Robertson, Chief Procurement Officer
Department of General Services

FROM: Senator Bill Ketron, Chairman %0 \b
Representative Mark White, Vice-Chairman\\

DATE: April 22, 2013

SUBJECT: Contract Comments
(Fiscal Review Committee Meeting 4/22/13)

RFS# 332.01-03310 (Edison # 19758)

Department: Tennessee Higher Education Commission (THEC)
Vendor: XAP Corporation

Summary: The vendor is responsible for electronic transcript services
and the CollegeforTN initiative. The proposed amendment specifies
the vendor’s service obligations including a Service Level Agreement
and a provision for credit to be applied when service issues and
service unavailability occur; extends current contract an additional
year through April 30, 2014; increases maximum liability by $925,000;
and provides for a 10 percent reduction in payment rates.

Current maximum liability: $3,364,368

Proposed maximum liability: $4,289,368

After review, the Fiscal Review Committee voted to recommend approval of
the contract amendment.

cc: Dr. Richard Rhoda, Executive Director



BILL HASLAM

Governor

RICHARD G. RHODA

Exeewtive Director

STATE OF TENNESSEE
TENNESSEE HIGHER EDUCATION COMMISSION
PARKWAY TOWERS, SUITE 1900
NASHVILLE, TENNESSEE 37243-0830
(615} 741-3605
FAX: (615) 741-5555
www.state.tn.us/thec/

MEMORANDUM

TO: Leni Chick, Contract and Audit Coordinator, Fiscal Review Committee

FROM: Marcie Mills, Contracts Administration Manager for
Scott Sloan, Associate Executive Director, Legal and Regulatory Affairs

DATE: March 13, 2013

RE: Non-Competitive Contract Amendment Summary
FA1031822 XAP Corporation Amendment Three

The Tennessee Higher Education Commission (THEC) proposes to submit a non-competitive contract
amendment request to effectuate the term extension as currentily provided for in the XAP contract for
the provision of electronic transcript services and CollegeforTN initiative; reflect a ten percent reduction
in rates; strengthen THEC's rights to Student Personal Privacy Information (SPPi); and memorialize the
Contractor’s service obligations including a Service Level Agreement, and a provision for a credit to he
applied when service issues and service unavailability occur,

Pursuant to Tennessee Code Annotated § 12-4-109, Procurement of Service, the following information is
presented for the Fiscal Review Committee.

Background and Objectives

in 2010, THEC submitted a five-year Contract with XAP Corporation for the provision of electronic
transcript services and a college access web portal operating under the name CollegeforTN.org. Due to
concerns expressed by the Comptroller’s office regarding funding, THEC was asked to prepare a one-
year contract with options for subsequent one-year extensions as outlined in section B.2, of the contract
agreement. As the current contract term expires on April 30, 2013, THEC is submitting an Amendment
request to extend the contract through April 30, 2014.

Aligned with THEC's mission to promote student success and support the State's completion agenda for
postsecondary education, the CollegeforTN.org web portal procured from XAP Corporation is designed
to be a comprehensive resource for all Tennesseans supporting increased access to higher education.
CollegeforTN.org provides users access to a comprehensive suite of career, college, and financial aid
planning services and a means of accessing electronic student transcripts and admissions applications in
a web-based environment using a single log-on and password.
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Actual Expenditures Anticipated in the Proposed Contract Amendment

The Contract term extension is May 1, 2012through April 30, 2013. Anticipated expenditures include:

Service Description 5/1/12 —4/30/13 Amount {per compensable increment}

Career Planning and Test Preparation Tools Module $28,350.00 *
High School Planning Tools Module $28,325.00*
College Planning Tools Module $84,500.00 +
Financial Aid Planning Tools Module $33,000,00 +
Life-Leng Portfolio and Professional Center Module $3,750.00 *
Adult Student Module $ 0.00 (Included with Contract)
Professiongl Centel*r Mi}dule $25.000.00 +

Transcript Services

Middle School Module $28,325.00 +
Total $231,250.00

Funding Source
* Federal College Access Challenge Grant / GEAR UP TN
+ Lottery for Education Fund

In 2010, the Tennessee Higher Education Commission {THEC) entered into a contract with XAP
Corporation in the amount of 51,196,456 for the procurement of CollegeforTN.org, a college and career
exploration web portal and transcript exchange tailored to the needs of Tennessee. The 2010 contract
was a one year agreement and included four options for annual renewals.

In May 2012, THEC amended the existing contract for the purpose of extending the agreement to April
30, 2013, In exploring the possibility of extending its agreement with XAP Corporation to April 30, 2014,
THEC entered negotiations to reduce the annual contract liability for the CollegeforTN.crg web portal.
As the CollegeforTN.org initiative matures, THEC brought content and stakeholder relationship services
once managed by XAP Corporation, as part of Tennessee's contract, in-house. XAP Corporation,
therefore, has agreed to reduce Tennessee’s annual contract liability by $46,456.

Justification for Non-Competitive Amendment

THEC conducted a review of vendors offering online college access resources and were unable to find
another company with the ability to meet all business, functional and technical requirements. It is
important to highlight that XAP Corporation is the only company THEC found offering career guidance
{K- 12 and adult), customizable school planning, transcript exchange, a professional center, and higher
education admissions application resources all in one integrated system access via a single log-on. Upon
identifying Tennessee's goals and needs, as described above, and XAP's unique programmatic benefits,
staff members secured references from peer states and were advised that XAP is the preferred vendor
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of states working to make large gains in high school graduation, college enrollment, and degree
production.

Additionally, with the exception of one other company, all companies required the school or
organization to purchase a license and required passcodes to enter the site. CollegeforTN is openly
available and customizable for the general public.

Lastly, THEC has promoted college access and success using CollegeforTN.org as the call to action in
every aspect of this public outreach campaign. All campaign outreach materials direct students and
their parents to visit CollegeforTN.org with the tagline "Higher Education. Put Your Mind To It.” The
campaign has seen much success winning several awards on the regional and national level. Lastly, state
personnel, in partnership with XAP, have extensively trained school administrators, school counselors,
teachers, higher education personnel, and college access professionals across Tennessee in  using the
resources of CollegeforTN.org. A change if vendor would result in the need for re-training each of
these professionals that would result in a substantial loss of personnel time, state resources and grant

funds.
Of note, over the last year the site had 173,244 site visits and 3,235,625 page views.
Efforts to Identify Reasonable, Competitive, Procurement Alternatives

As previously stated, THEC conducted a study of on-line, college access resources including Career
Cruising, Connect EDU, Kuder, Inc., My10YearPlan, and Naviance, Inc. Of the six vendors identified, only
XAP Corporation meets ail business, functional and technical requirements outlined by the state. XAP
Corporation is the only vendor found offering career guidance {K-12 and adult), customizable school
planning, college access information articles {high school success, college planning, and financial aid),
transcript exchange, professional center, and higher education admission application resources in one
integrated system.



Supplemental Documentation Required for

Fiscal Review Committee

Scott Sloan, Associate
and Regulatory Alti, | *Conact | OI5TH175Thor
*Contact Name: | & Ly ATIAIS, o
01 Phone:
Marcie Mills, Contracts
Administration Manager, 615.532.3500
T " PP =
Original Contract FA1031822-00 Original RFS 33201-03310
Number: Number:
_— o Edison RFS
Num%(eill“scz‘r; Co;trla:lc; 19758 Number: (if 33201-03310
AN : (if applicable applicable)
- *0Ovriginal Contract *Current Knd .
' , May 1, 2010 ' April
Begin Date: ay 1,20 Date: pril 30,2013
Current Request Amendmenﬁ Number: THREE
{if applicable)
Proposed Amendment Effefztive Date: May 1, 2013
{if applicable)

*Department Submitting:

Higher Education

*Division:

Tennessee Higher Education
Commission (THEC)

*PDate Submitted:

March 14, 2013

No (51 Days)

*Submitted Within Sixty (60) days:

.If not, explain:

Although this is a perfunctory annual
amendment due to a term restriction
placed on the original contract by the
Comptroller, THEC has been in
negotiations with the Contractor to
lower the current rates, achieving a
10% reduction for a savings of $46,500
for FY 14, strengthening THEC’s
position regarding rights to Student
Personal Privacy Information (SPPI),
and adding language to the Contract
regarding the Contractor’s service
obligations, including the addition of a
Service Level Agreement that includes
provisions for credit to be applied due
to service issues and service
unavailability.

“*Contract Vendor Name:

XAP Corporation

*Current Maximum L.iabﬂity:

$3,364,368.00

*Current Contract Allocation by Fiscal Year:

(as Shown on Most Current Fully Executed Contract Summarv Sheei)

1
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FY:2011 FY:2012 FY: 2013 Y Y

$ 1,196,456 $1,196,456 $ 971,456 $ $

*Current Total Expenditures by Fiscal Year of Contract:
{altach backup documentation from STARS or FDAS report)

FY:2011 FY: 2012 FY: 2013 'Y Y

$ 897,342 $1,196,456 $ 485728 3 $
. FY2011: The contract was not approved
IF Contract Allocation has been greater | until the beginning of the second quarter
than Contract Expenditures, please give | of the first year. Funds were not spent
the reasons and explain where surplus | and will revert back to the grant fund.
funds were spent: o FY2013: Pending 4th Quarter Pymt,
L ' upon payment there will be no surplus.

IF surplus funds have been carried
forward, please give the reasons and NA
provide the authority for the carry
forward provision:

IF Contract Expenditures exceeded
Contract ‘Allocation, please give the
reasons and explain how funding was NA
acquired to pay the overage:

#*Contract. e _ :
Soume&ﬁ;ﬁ State: . Federal:|  $1,998,322.00
through 04/30/14: : '
Interdepartmental: $2,291,046.00 SR
R : : _- Other:
(Lottery)
If “other” please define:
Dates of All Previous Amendments or | Brief Description of Actions in Previous
-Revisions: (if applicable) | Amendments or Revisions: (if applicable)
Contract amendment to effectuate the term
05/01/2011 Amendment One extension as provided for in the original
contract.
Contract Amendment to effectuate the term
05/02/2012 Amendment Two extension as provided for in the original
contract and a negotiated reduction in rates.

Method of Original Award: (f appchable)' Non-competitive Contract

“W hat were the projected costs of the service
for Lhe enmre term of the contract prior to | NA
e ' _contract award?:
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Fiscal Review Committee

For all new non-competitive contracts and any contract amendment that changes
Sections A or C.3. of the original or previously amended contract document,
provide estimates based on information provided the Department by the vendor for
determination of contract maximuwmn liability. Add rows as necessary to provide all
information requested.

If it 1s determined that the question is not applicable to your contract document
attach detailed explanation as to why that determination was made.

Planned expendltures by fi fiscal year by deliverable, Add rows as necessary to mdlcate all '

estimated contract expenditures.

These figures are per quarter:

Deliver el : S
cliverable . FY: 2011 | = FY:2012 FY: 2013 FY:2014 -
description: : . :
Career Planning and
Test Preparation Tools $ 81,250.00 $ 81,250.00 $ 33,471.75 $28,350.00*
Module
High School Planning .
Tools Module $ 33,471.75 $ 33,471.75 $ 33,471.75 $28,325.00
College Planning Tools $ 84,048.75 $ 84,948.75 $ 84,048.75 $84,500.00 +
Module
Financial Aid Planning
Tools Module $ 33.471.75 $ 3347175 $ 33,471.75 $33,000.00 +
Life-l.ong Portfolio and
Professional Center $ 33,471.75 $ 3347175 $ 3,750.00 $3,750.00 *

Module

Adukt Student Modute

$ 0.00 (Included
with Contract)

$ 0.00 (Included
with Contract)

$ 0.00 (Included
with Contract)

$ 0.00 {Included
with Contract)

Professional Center
Module

Transcript Services ** See Above See Above $ 25,000.00 $25,000.00 +
Middle School Module $ 32,500,00 $ 3250000 $ 28,750.00 $28,325.00 +
Total $299,114.00 $299,114.00 $242,864.00

$231,250.00

Funding Source E

* Federal College Access Chal lenge Glanl / GEAR UP T N
+ Lottery for Educatlon Fund -~ : -

** Transcrlpt services mclude technical assistance for school counselors in uploading transcript data,
creation of transcnpts using the state transcrlpt template and the ability for educators to send transcripts
1o both TSAC and hlgher education institutions, Transcripts are priced at $2.50 per, transcrlpt up to
:40 000 transcnpts There i is no charge for: transcrlpts beyond 40,000 transcrnpts ' .
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Fiscal Review Committee

Proposed savings to be realized per fiscal year by entering into this contract. If
amendment to an existing contract, please indicate the proposed savings to be realized by
the amendment. Add rows as necessary to define all potential savings per deliverable.

(* Please note that THEC reflected an annual savings of $225,000 for Amendment Two FY13)
Savings to be Realized for Amendment Three FY2014

D 1‘ _— - - . P : . by S -
clives eblc BY: 2013 FY: 2014 Savings Pet Savings Pey
description: QTR Annual
Career Planning and
Test Preparation Tools $ 33,471.75 $28,000.00 $ 5121.75* $ 20,487.00
Module
High Schoo! Planning . *
Tools Module $ 33,471.75 $28,000.00 $ 5,1486.75 $ 20,587.00
College Planning Tools $ 8404875 |  $84.500.00+ | $ 44875+ | $  1,795.00
Module
Financial Aid Planning
Tools Moedule $ 33.471.75 $33,000.00 + $ 47175+ $ 1.887.00
Life-Long Portfolio and
Professional Center $ 3,750.00 $3,750.00 ¢ $ 0.00* $ 0.00*
Module
$ 0.00 (Included] $ 0.00 {Included

Adult Student Module with Contract]  with Contract) NA NA
Professional Center
Module

Transcript Services * $ 25,000.00 $26,000.00 + $ 0.00* $ 0.00 +
Middle School Module $ 28,750.00 $28,000.00 + $ 425.00 $ 1,700.00 *
Total $242.,864.00 $231,250.00 $11,614.00 ** $ 46,456.00 =

Funding Source ! i
* Federal College Access Chaltcngc Grant / GI:AR UP T N
-+ Lottel 'y for Educatlon Fund

o * Savings FY2013: In 2010 the Tennessee Hrgher Educatlen Commrssron (THEC) entered into a
... contract with XAP Corporation in the amount of $1,196,456 for the procurement of CollegeforTN.org,
-.a college and career exploration web- portal and . transcript exchange ‘tailored fo the needs of
.- Tennessee. The 2010 contract was & one year agreement and included four optlons for annual

' -renewals : o

~:n May 2012, THEC amended the exrstlng contract for the purpose of extending the agreement fo
. April 30, 2013. In exploring the possibility-of extend:n_g its agreement with XAP Corporation to April
-30, 2014, THEC entered negotiations to reduce the annual contract #iability for the CollegeforTN.org
web portal As ‘the ‘CollegeforTN.org ‘initiative “matures, THEC brought: content and stakeholder

. relationship services once managed by XAP Corporation, as part of. Tennessee's contract, in-house,

XAP Corporatron therefore has agreed to reduce Tennessee s annual contract iiabrlrty by $46 456,
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Fiscal Review Committee

Comparison of cost per fiscal year of obtaining this service through the proposed contract
or amendment vs. other options. List other options available (including other vendors),
cost of other options, and source of information for comparison of other options (e.g.
catalog, Web site). Add rows as necessary to indicate price differentials between confract
deliverables.

Proposed
Vendor Cost:
(name of
vendor)

THEC conducted a study of on-line, college access resources including Carcer Cruising,
Connect EDU, Kuder, Inc., Myl10YearPlan, and Naviance, Inc. Of the six vendors identified,
only XAP Corporation met all business, functional and technical requirements outlined by the
state. XAP Corporation was the only vendor found offering career guidance (K -12 and adult),
customizable school planning, college access information articles (high school success, college
planning, and f{inancial aid), transcript exchange, professional center, and higher education
admission application resources in one integrated system. Additionally, with the exception of
one other company, all companies required the school or organization to purchase a license and
required passcodes to enter the site. CollegeforTN is openly available and customizable for the
general public.

Of the vendors reviewed, ConnectEDU did offer some services similar to the four competencies
required by Tennessee. ConnectEDU offered college profile and application information,
transcript exchange capabilities, and career exploration and high school planning tools, but did
not offer these features in an open web portal format that ensures college access information is
accessible to the general public. ConnectEDU’s platform focuses exclusively on a portfolio
structure where users store information regarding their career and college planning. However,
ConnectEDU’s portal structure did not provide space for users to learn how financial aid works
or what steps are required in the college admissions process, in fact there is no instructional
properties provided by ConnectEDU. XAP’s product is designed as a web portal where the
general public can learn more about how to access higher education while benefiting from the
tools and resources that help users make decisions regarding their postsecondary plans,
providing both college access information such as high school success content, college planning
articles, financial aid planning guides, and state-customized content, and and an online portfolio
comprised of interactive tools such as career assessments, SAT/ACT test prep, college
applications, and four year course plans.

During the initial contract process, THEC compiled a cost comparison of states currently using
XAP Corporation’s Transitions product. Using public secondary student enrollment as a mefric
for comparison, the cost analysis indicated that Tennessee’s negotiated contract rate resulted in
an annual per student cost that is in line with other states. Only Georgia, Iilinois, and Jowa have
an annual per student cost lower than Tennessee’s negotiated rate. However, unlike Georgia,
Hilinois, and Jows, Tennessee’s contract with XAP Corporation provides career exploration
resources {o all elementary students. This significant feature difference accounts for the slightly
higher annual cost per student.




33201-03310 ID 19758 XAP Corporation
EDISON Payments Against a Contract

Contract Unit PO No. PO Date | Quantity PO Amount Balance

$3,364,368.00
19758 33201 846 11/8/2010 1 $81,250.00 $3,283,118.00
19758 33201 847 11/8/2010 1 $81,250.00 $3,201,868.00
19758 33201 914 12/16/2010 1 $435,728.00 $2,766,140.00
19758 33201 1007 2/7/2011 1 $81,250.00 $2,684,890.00
19758 33201 1008 2/8/2011 1 $217,864.00 $2,467,026.00
19758 33201 1241 5/26/2011 0.9999 $143,420.50 $2,323,605.50
19758 33201 1242 5/26/2011 0.9999 $70,207.63 $2,253,397.87
19758 33201 1243 5/26/2011 0.9999 $85,485.87 $2,167,912.00
19758 33201 1408 8/11/2011 1 $85,485.87 $2,082,426.13
19758 33201 1409 8/11/2011 1 $70,207.63 $2,012,218.50
19758 33201 1414 8/12/2011 1 $143,420.50 $1,868,798.00
19758 33201 1663 12/8/2011 1 $143,420.50 $1,725,377.50
19758 33201 1664 12/8/2011 1 $85,485.87 $1,639,891.63
19758 33201 1665 12/8/2011 1 $70,207.63 $1,569,684.00
19758 33201 1799 2/16/2012 1 $143,420.50 $1,426,263.50
19758 33201 1800 2/16/2012 1 $70,207.63 $1,356,055.87
19758 33201 1801 2/16/2012 1 $85,485.87 $1,270,570.00
19758 33201 2038 6/8/2012 1 $143,420.50 $1,127,149.50
19758 33201 2039 6/8/2012 1 $85,485.87 $1,041,663.63
19758 33201 2040 6/8/2012 1 $70,207.63 $971,456.00
19758 33201 2179 8/27/2012 0.9999 $242,864.00 $728,592.00
19758 33201 2366 12/5/2012 1 $143,420.50 $585,171.50
19758 33201 2367 12/5/2012 1 $65,971.75 $519,199.75
19758 33201 2368 12/5/2012 1 $33,471.75 $485,728.00
19758 33201 2600 2/27/2013 2 $286,841.00 $198,887.00
19758 33201 2628 3/5/2013 1 $143,420.50 $55,466.50




XAP Corporation ID 19758
Payments by Funding Distribution

Fiscal Year Date Voucher ID Invoice Program Sum Amount
2011 11/12/2010 00001249 XAP July 10079 CACG3 81,250.00
2011 12/1/2010 00001250 XAP Aug 10197 CACG3 81,250.00
2011 12/21/2010 00001357 10132 LOTTERY 217,864.00
2011 12/21/2010 00001361 10361 LOTTERY 217,864.00
2011 3/3/2011 00001507 10418 CACG3 81,250.00
2011 3/3/2011 00001498 10417 LOTTERY 217,864.00
2011 6/9/2011 00001821 11062 GEARUPFY11 70,207.63
2011 6/9/2011 00001820 11061 CACG3 85,485.87
2011 6/9/2011 00001822 11063 LOTTERY 143,420.50

1,196,456.00
Fiscal Year| Date || VoucheriD |  Invoice |  Program | Sum Amount |
2012 9/1/2011 00002039 11253 GEARUPFY11 70,207.63
2012 9/1/2011 00002040 11252 CACG3 85,485.87
2012 9/1/2011 00002041 11254 LOTTERY 143,420.50
2012 12/15/2011 00002385 11356 CACG4 70,207.63
2012 12/15/2011 00002386 11355 CACG4 85,485.87
2012 12/15/2011 00002387 11357 LOTTERY 143,420.50
2012 3/1/2012 00002595 12017 LOTTERY 85,485.87
2012 3/1/2012 00002593 12019 LOTTERY 143,420.50
47817.50-CACG4
2012 3/6/2012 00002594 12018 22390.13 Indirect 70,207.63
2012 6/21/2012 00003004 12049 CACG4 70,207.63
2012 6/21/2012 00003003 12048 CACG4 85,485.87
2012 6/21/2012 00003002 12050 LOTTERY 143,420.50
__ 1,196,456.00
Fiscal Year| Date | VoucherID | Invoice || Program | Sum Amount |
2013 9/7/2012 00003245 12320 CACG4 33471.75
2013 9/7/2012 00003244 12318 CACG4 65,971.75
2013 9/7/2012 00003243 12319 LOTTERY 143,420.50
2013 12/17/2012 00003510 12356 CACG4 33471.75
2013 12/17/2012 00003509 12354 CACG4 65,971.75
2013 12/17/2012 00003508 12355 LOTTERY 143,420.50
485,728.00
GEARUPFY11 140,415.26
CACG3 414,721.74
CACG4 558,091.50
LOTTERY 1,743,021.37
Indirect 22,390.13

2,878,640.00




Non-Competitive Amendment Request

NOT required for a contract with a federal, Tennessee, or Tennessee local government entity or a grant.
Route a completed request, as one file in PDF format, via e~mail attachment sent to: Agsprs.Agsars@state tn.us

APPROVED

COMMISSIONER OF FINANCE 8 ADMINISTRATION

Request Tracking # 33201-03310

1. Procuring Agency Tennessee Higher Education Commission (THEC}
2. Contractor XAP Corporation

3. Contract # FA1031822-01

4. Proposed Amendment # THREE

5. EdisoniD # 197581
6. Contract Begin Date May 01, 2010
7. Current Contract End Date April 30, 2015

- with ALL options lo extend exercised

8. Proposed Contract End Date :
— wifft ALL options to extend exercised April 30, 2015

9. Current Maximum Contract Cost
~ with ALL options to exfend exercised $ 5,307,280.00

10. Proposed Maximum Contract Cost
— with ALL options to extend exercised $5,214,368.00

11. Office for Information Resources Endorsement .
— information technology service (NFA to THDA) D Not Applicable & Attached

12. eHealth Initiative Support .
- health-related professional, pharmaceutical, laborafory, or imaging lz Not Applicable D Attached

13. Human Resources Support 4 .
~ state employee training service Not Applicable D Attached

14. Explanation of Need for the Proposed Amendment

In 2010, THEC submitted a five-year Contract with XAP Corporation for the provision of electronic
transcript services and a college access web portal operating under the name CollegeforTN.org. Due to
concerns expressed by the Comptroller's office regarding funding, THEC was asked to prepare a one-
year contract with options for subsequent one-year extensions as outlined in section B.2, of the contract
agreement. As the current contract term expires on April 30, 2013, THEC is submifting an Amendment
request to extend the contract through Aprit 30, 2014.
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Request Tracking # 33201-03310

Aligned with THEC's mission to promote student success and support the State's completion agenda for
posisecondary education, the CollegeforTN.org web portal procured from XAP Corporation is designed to be a
comprehensive resource for all Tennesseans supporting increased access to higher education.
CollegeforTN.org provides users access to a comprehensive suite of career, college, and financial aid
planning services and a means of accessing electronic student franscripts and admissions applications in
a web-based environment using a single log-on and password.

Additionally, while perfunctory in nature, THEC took this opportunity to begin negotiations {o reduce the
annual contract liabifity for the CollegeforTN.org web portal. As the CollegeforTN. org initiative matures,
THEC brought content and stakeholder relationship services once managed by Xap Corporation, as part
of Tennessee's coniract, in-house. XAP Corporaticn, therefore, has agreed to reduce Tennessee's
annual contract liability by $46,456.

15,

Name & Address of the Contractor's Principal Owner{s)
- NOT required for a TN state education institution

XAP Corporation
3534 Hayden Ave.
Culver City, CA 90232

16.

Evidence Contractor’'s Experience & Length Of Experience Providing the Service

XAP is the industry leader in developing and providing students and adults with the online tools to
explore careers and explore, plan and apply to colleges and universities. The company pioneered the
development of the electronic college application, the electronic transcript, and Internet-based student
management syslems enabling students to apply to coliege online. With the acquisition of Bridges
Transitions in 2006, XAP acquired the leading provider of online career exploration and personal
assessment tools for students and adults,

XAP clients include university and college systems, state agencies, and regional education organizations
{e.g., College Foundation of North Carclina, www.cfnc.org; lowa College Student Aid Commission,
www.ihaveaplaniowa gay; , the California State University System, www. csumentor.edu; Georgia Student
Finance Commission, www.gacollege411.org, Southern Regional Education Beard, www.electronic
campus.org). For these organizations and many others, XAP has designed, developed and implemented
technology solutions focused eon improving postsecondary-attending rales, increasing awareness of
postsecondary opportunities, and facilitating online admissicns applications and electronic student record
exchange.

Today, XAP processes more than 4 million electronic college applications and 1.5 million electronic
transcripts annually making it the largest provider of these services in North America. XAP's products are
used by more than 200 colleges and universities and more than 8,000 middle and high schools in the
United States and Canada and several other countries around the world.

Highlights of XA Corporation’s experience include:

+ 25+ years of vendor experience providing career planning resources across an international
landscape to students and aduits;

+ 12+ years of vendor experience delivering Internet-based college planning resources across a
national landscape; and

+ Experience in providing integrated college access systems in Colorado, Georgia, North Caroclina,
Rhode Island, and 25 other states, and the Southern Regional Education Board.

17.

Efforts to ldentify Reasonable, Competitive, Procurement Alternatives

THEC conducted a study of vendors providing online college access resources, including Career
Cruising; ConnectEDU; Kuder, inc.; My10YearPlan; and Naviance, Inc. Of the six vendors identified, only
XAP Corporaticn meets all business, functional, and technical requirements outlined by Tennessee. XAP
Corporation is the only vendor found offering career guidance (K-12 and adult), customizable school
planning, college access information articles (high school success, college planning, and financial aid),
franscript exchange, professional center, and higher education admission application resources in one
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integrated system.

Additionally, with the exception of one other company, alf researched vendors require individual schools
or organizations to purchase a product license and require passcodes to access product resources.
XAP’s product, on the other hand, is openly available and customizable for the general public.
Additionally, XAP holds extensive knowledge of Tennessee State Board of Education policies as well as
the curriculum standards required by Tennessee law for school counselors. This broad-base of
knowledge proves invaluable and fosters the portal's success.

18. Justification - specifically explain why non-competitive negotiation is in the besl interest of the state

As stated previously, THEC conducted a review of vendors offering online college access resources and
were unable to find another company with the ability to meet all business, functional and technical
requirements. It is imporiant to highlight that XAP Corporation is the only company THEC found offering
career guidance (K- 12 and adult), customizable school planning, transcript exchange, a professional
center, and higher education admissions application resources all in one integrated system access via a
single log-on. Upon identifying Tennessee's goals and needs, as described above, and XAP's unigue
programmatic benefits, staff members secured references from peer states and were advised that XAP is
the preferred vendor of states working to make large gains in high school graduation, college enrollment,
and degree production.

Agency Head Signature and Date - MUST be signed by the ACTUAL agency head as detailed on the current
Signature Certification. Signature by an authorized signafory is acceptable only in documented exigent circumstances

RICHARD G. RHODA, EXECUTIVE DIRECTOR TENNESSEE HIGHER EDUCATION COMMISSION - DATE
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CONTRACT AMENDMENT

Agency Tracking #

Edison ID Contract # Amendment #
33201-03310 19758 FA1031822-01 THREE
Contractor Legal Entity Name Edison Vendor ID
XAP Corporation 00000067443

Amendment Purpose & Effect(s)

This Contract Amendment is to effectuate the term extension provided for in the Contract for the provision
of electronic transcript services and student access web portal CollegeforTN initiative.

Amendment Changes Contract End Date:

X yes [ ]no

End Date:

April 30, 2014

TOTAL Contract Amount INCRESE per this Amendment (zero if N/A):

$925,000 (This reflects a $46,456
decrease from last year’s annual value)

Funding —

FY State Federal Interdepartmental Other TOTAL Contract Amount
FY11 $ 622,774.00 $ 573,682.00 $1,196,456.00
FY12 $ 622,774.00 $ 573,682.00 $1,196,456.00
FY13 $ 397,774.00 $ 573,682.00 $ 971,456.00
FY14 $ 355,000.00 $ 570,000.00 $ 925,000.00

TOTAL: $1,998,322.00 $2,291,046.00 $4,289,368.00

American Recovery and Reinvestment Act (ARRA) Funding:

[ Jyes [XIno

Budget Officer Confirmation: There is a balance in the
appropriation from which obligations hereunder are required
to be paid that is not already encumbered to pay other

obligations.

Russ Deaton, Associate Executive Director of Fiscal Affairs

615.532.3860

Speed Chart (optional)

332010517
332010511

Account Code (optional)

OCR USE




AMENDMENT THREE
OF CONTRACT FA1031822-02

This Amendment is made and entered by and between the State of Tennessee, Tennessee Higher
Education Commission (THEC), hereinafter referred to as the “State” and XAP Corporation, hereinafter
referred to as the “Contractor.” It is mutually understood and agreed by and between said, undersigned
contracting parties that the subject contract is hereby amended as follows:

1. Contract section A.2. Product is deleted in its entirety and replaced with the following:

A3. Product: Tennessee procured a solution from XAP Corporation to provide a broad
avenue of access to Tennessee education opportunities beyond high school. The
resulting website www.CollegeforTN.org (“Web Portal” or “System”) is customized
especially for use in Tennessee and allows the user, which includes students in grades K
— 12, to plan their future careers, begin to understand the need for higher education,
know which courses to take in middle and high school to be academically prepared for
college, prepare for tests, including ACT, SAT, and GRE, and learn how to apply for
financial aid. Additionally, postsecondary students, parents, guidance counselors, and
college access professionals will have access to a comprehensive suite of career,
college, and financial aid planning services in a web-based environment using a single
log-on and password.

2. Contract section A.3. Web Portal is deleted in its entirety and replaced with the following:

A4 Web Portal. The Contractor shall provide the following specific and unique features of the
Web Portal:

a. Career planning and test preparations tools which will provide a comprehensive
career exploration and standardized test preparation experience for all
Tennessee citizens. Career assessments will include an Interest Profile, Career
Cluster Survey, Basic Skills Survey, Transferable Skill checklist, Career Key and
Work Values Sorter. Career exploration resources will also include career search
and matching functionality organized around the career clusters as determined
by the U.S. Department of Labor and will be tailored to reflect Tennessee's
Department of Education career cluster customizations. Elementary School
students will have access to age appropriate career exploration tools in the
module Paws in Jobland. The career exploration resources found on the Web
Portal will change in content and form dependent on the age of the user ensuring
that all users have a career exploration experience customized to their needs
and age level. The Web Portal will also provide standardized test preparation
tools for the ACT, SAT and GRE.

b. High School planning tools which include a planning timeline and a personalized
plan of study, outlining what students and parents should be doing throughout a
student’s high school career to effectively plan for college. The personalized plan
of study will allow students to make high school course plans. The plans of study
will be populated with all courses listed as approved by the Tennessee
Department of Education and will be organized in accordance with Tennessee
course and graduation standards. Local districts and schools will have the ability
to customize course offerings, course sequences, and options for the
personalized plan of study of students that attend their particular school or
district.

c. College planning tools which offer resources allowing students to explore
postsecondary education options. Web Portal users will be able to browse higher
education institutions, view program and major profiles and access college



preparation content. The State will have the capability to customize and add
college planning content as it sees fit. The Web Portal will provide online
applications for admissions to all Tennessee higher education institutions
including Tennessee Technology Centers and institutions eligible to participate in
the Tennessee Education Lottery Scholarship program. Additionally, the Web
Portal will provide electronic transcript services for high school, high school
equivalent and college transcripts.

Financial Aid planning tools which include a set of comprehensive financial aid
resources including financial aid calculators, an Expect Family Contribution
(EFC) calculator, user-personalized financial planning tool and scholarship
search tools. The State will have the ability to customize and supplement the
financial aid and financial literacy information provided. The portal will also
provide the ability of users to transfer information found in user profiles directly to
the Free Application for Federal Student Aid (FAFSA) form.

Life-long Portfolio that provides users with a personal web-based portfolio that
will house all career, high school, college, and financial aid planning activity
outcomes. Users will be able to manage items such as careers, postsecondary
institutions, and academic programs of interest. The portfolio provides resources
including email, calendar, and the capability of communicating with school
personnel.

Adult Student Module which provides career planning, college planning, financial
aid planning, life-long portfolio and professional center tools tailored to the adult
student. Workforce development and career centers will have access to the
Professional Center to better aid in facilitating resources to adults. The adult
portions of the website will be customizable in appearance and content to better
reflect the needs of Tennessee.

Professional Center which gives designated school, university, and workforce
center personnel access to the accounts of all individuals associated with their
respective programs. Professional center users will have the ability to segment
individuals in a variety of ways (i.e. grade level, last name, career interests, etc)
to maximize use. Professional center users will be able to track Web Portal
user's progress in completing site activities including assessment, college
applications, and high school plans. Messages and event notices can be sent to
individual portal user accounts. School personnel can upload and send
transcripts through the Professional Center. User-friendly reports are available in
the Professional Center to track, engage and keep portal users accountable.
Sample reports include a list of students who are interested in majoring in
Biology, which users have applied to college, or a list of students who have not
yet completed a personalized plan of study. The Professional Center provides
tools to more efficiently manage portal user's career, high school, college and
financial aid planning. Additionally, school district and state level educators will
have the capability of obtaining aggregate and disaggregate data regarding
student usage and outcomes.

Middle School Module which provides career planning, college planning, financial
aid planning, life-long portfolio and professional center tools tailored to the middie
school student. All Tennessee middle schools will have access to the
Professional Center to better aid in facilitating resources to middle school
students. The student portions of the website will be customizable in appearance
and content to better reflect the needs of Tennessee.




3 Contract section A.4. Functional Requirement is deleted in its entirety and replaced with the

following:

A5

Functional Requirements: The Contractor shall provide the following functional
requirements:

Customizable user access permission levels to accommodate multiple user roles.
Customizable user interface that integrates and/or supports social networking.

A single integrated portal with no or limited links to subsystems or websites
without the expressed approval of the State.

Single sign-on capabilities in a secure online environment requiring the use of a
secured user id and password.

Ability to identify, track and record student career interests.

Tennessee-specific K-12 roadmaps that lead and measure a student's progress
through the system's functionality and activities in a logical order culminating with
the student arriving at their chosen college or career destination.

A lifelong electronic portfolio to support students’ future education and
employment goals.

Integrated ACT/SAT/GRE test preparation and recording capabilities.

Electronic admissions application capabilities to Tennessee higher education
institutions including Tennessee Technology Centers and institutions eligible to
participate in the Tennessee Education Lottery Scholarship program.

Electronic academic transcripts delivery to include high school to high school,
high school to Tennessee agencies, high school to college, and college to
college.

Student and adult learner resume development capabilities.

Capabilities to provide or support the delivery of financial aid information on
federal and Tennessee grants, scholarships, work study and student loans
including the capabilities to provide and/or integrate electronic applications
associated with each program.

Capabilities to upload, store, retrieve and update academic and career related
documents.

The ability to link to external websites and/or return pre-determined student
support services and/or program information to the student.

On demand training related to the tools, features, and functionality for regional
and Tennessee level users and administrators.

4, Contract section A.5. Technical Requirements is deleted in its entirety and replaced with the

following:




AB.

Technical Requirements: The Contractor shall provide the following technical
requirements:

a.

A low cost, interoperable, and commercial off-the-shelf solution that avoids new
development, and leverages new or existing technologies.

Compliance with the Children’s Online Privacy Protection Act (COPPA).

Compatibility and integration with the Occupational Employment Statistics
Program (OES).

Electronically supported administration of assessments and accountability as
outlined by the No Child Left Behind (NCLB) Act.

Interoperability (easy import, export or integration) with Tennessee student
information systems (local education agency, higher education and state level),
GEAR UP programs, and other College and Career applications.

The ability to add and change content, links, and pages to best suit the needs of
Tennessee.

The ability to incorporate Tennessee based information including employment
outlook data to address Tennessee specific needs (i.e. the creation of a College
Access Network page or a page dedicated to Tennessee-specific financial aid
options).

Both standard and ad-hoc reporting on the state, district, and school level with
capabilities of offering aggregated or disaggregated data on system usage,
student portfolios, career interests individually or by groups, academic progress,
pre-determined lesson plans, academic assessments, test and/or exit exam
scores.

Timely system updates reflecting policy changes at both the federal and state
levels, provided that State provides prompt notice of such policy changes to
Contractor.

Both on-site and fully hosted software options.

24 x 7 support capabilities, except for scheduled maintenance as per section
A.5.m.

The Web Portal will be available 99.5 percent of the time in any given calendar
quarter, excluding interruptions resulting from scheduled maintenance, customer
equipment or LAN failure, and customer caused disruptions including without
limitation, the State's failure to timely respond to information requests by the
Contractor; interconnections to or from the internet; or force majeure events, i.e.,
events that are beyond the Contractor's control, including without limitation, any
interruptions caused by third parties outside of the Contractors control.

Scheduled maintenance should occur during the period between 10 p.m. and 1
a.m. Pacific Standard Time (12 a.m. and 3 a.m. Central Standard Time) and
other low usage times when feasible. In addition, the Contractor may perform
scheduled maintenance at any time by providing notice to the State notice at
least three (3) business days in advance of the interruption. Any scheduled
maintenance set forth in such a notice, must be acknowledged and approved by
the State in writing; provided, however, that if State does not provide such




approval or rejection prior to the start of such scheduled maintenance, the State
will be deemed to have approved the scheduled maintenance. This notice and
approval requirement does not apply to the regularly-scheduled maintenance
window set forth above. Any scheduled maintenance that occurs outside the
regularly-scheduled maintenance window or without notification and approval for
other scheduled maintenance will be considered unscheduled maintenance and
count as system unavailability.

n. In the case of unscheduled maintenance or service interruption as outlined in
section A.5.., the Contractor agrees to immediately notify the State of the nature
of the interruption. The Contractor will ascribe to the service level requirements
as outlined in Attachment B Service Level Agreement.

0. The Contractor shall renew the domain name CollegeforTN.org as required.
Contract section A.6. Domain Name is deleted in its entirety and replaced with the following:

AT7. Domain Name. At such time as this contract expires and is not renewed, or it is
terminated pursuant to the terms of this contract, the Contractor agrees to transfer all
rights to the domain name “CollegeforTN.org," to the State. The Contractor shall not be
responsible for any costs associated with the transfer and future renewals if the State
chooses to take ownership of the domain name.

Contract section B.1. Contract Term is deleted in its entirety and replaced with the following:

B.1.  This Contract shall be effective for the period commencing on May 1, 2010 and ending on
April 30, 2014. The State shall have no obligation for services rendered by the
Contractor which are not performed within the specified period.

Contract section C.1. Maximum Liability is deleted in its entirety and replaced with the following:

G Maximum_Liability. In no event shall the maximum liability of the State under this
Contract exceed Four Million Two Hundred Eighty-Nine Thousand Three Hundred Sixty-
Eight Dollars ($4,289,368.00). The payment rates in Section C.3 shall constitute the
entire compensation due the Contractor for the Service and all of the Contractor's
obligations hereunder regardless of the difficulty, materials or equipment required. The
payment rates include, but are not limited to, all applicable taxes, fees, overheads, and all
other direct and indirect costs incurred or to be incurred by the Contractor.

The Contractor is not entitled to be paid the maximum liability for any period under the
Contract or any extensions of the Contract for work not requested by the State. The
maximum liability represents available funds for payment to the Contractor and does not
guarantee payment of any such funds to the Contractor under this Contract unless the
State requests work and the Contractor performs said work. In which case, the
Contractor shall be paid in accordance with the payment rates detailed in Section C.3.
The State is under no obligation to request work from the Contractor in any specific dollar

amounts or to request any work at all from the Contractor during any period of this
Contract.

Contract section C.3. Payment Methodology is deleted in its entirety and replaced with the
following:

C.3 Payment Methodology. The Contractor shall be compensated based on the payment
rates herein for units of service authorized by the State in a total amount not to exceed
the Contract Maximum Liability established in Section C.1.




a. The Contractor's compensation shall be contingent upon the sa!tisfactory
completion of units, milestones, or increments of service defined in Section A.

b. The Contractor shall be compensated for said units, milestones, or increments of

service based upon the following payment rates:

Service Description

Amount Per
Compensable Unit

Career Planning and Test Preparation Tools (A.4.a.)

$28,350.00 Per Quarter

High School Planning Tools (A.4.b.)

$28,325.00 Per Quarter

College Planning Tools (A.4.c.)

$84,500.00 Per Quarter

Financial Aid Planning Tools (A.4.d.)

$33,000.00 Per Quarter

Life-long Portfolio (A.4.e.)

$ 3,750.00 Per Quarter

Adult Student Module (A.4.)

$  0.00 Included with
Contract

Professional Center (A.4.9.)
Transcript Services *

$25,000.00 Per Quarter

Middle School Module (A.4.h.)

$28,325.00 Per Quarter

* Transcript services include technical assistance for school counselors in uploading
transcript data, creation of transcripts using the state transcript template and the ability
for educators to send transcripts to both TSAC and higher education institutions.
Transcripts are priced at $2.50 per transcript up to 40,000 transcripts. There is no

charge for transcripts beyond 40,000 transcripts.

C. The Contractor shall not be compensated for travel time to the primary location of

service provision.

d. Customization Credit. The Contractor will provide the State with an annual
customization credit of Fifty Thousand Dollars ($50,000) that may be applied
against customizations to the System as outlined in Section A, but not specifically

outlined in Section C.

e. Service Credit. For each day of service level credit, based on the table as
referenced in Attachment B Service Level Agreement, the State shall receive a

credit equal to one/ninetieth (1/90) of the quarter's fee.

Contract section E.2. Communications and Contacts is deleted in its entirety and replaced with
the following:

E2.

Communications and Contacts. All instructions, notices, consents, demands, or other
communications required or contemplated by this Contract shall be in writing and shall be
made by certified, first class mail, return receipt requested and postage prepaid, by
overnight courier service with an asset tracking system, or by EMAIL or facsimile
transmission with recipient confirmation. Any such communications, regardless of
method of transmission, shall be addressed to the respective party at the appropriate
mailing address, facsimile number, or EMAIL address as set forth below or to that of such
other party or address, as may be hereafter specified by written notice.




The State:

Troy Grant, Director of College Access Initiatives
Tennessee Higher Education Commission

Suite 1900, Parkway Towers
404 James Robertson Parkway
Nashville, TN 37243

Email: Troy.Grant@tn.gov

Telephone Number: 615. 532.0423
Fax Number; 615.741.2630

All Refunds or other Monetary Returns:

Russ Deaton, Associate Executive Director, Fiscal Affairs
Tennessee Higher Education Commission

Suite 1900, Parkway Towers, 404 James Robertson Parkway
Nashville, TN 37243

Russ.Deaton@tn.gov

Telephone: 615. 615-532-3860
FAX: 615.741.6230

The Contractor:

Peter Knepper, Chief Executive Officer
XAP Corporation

100 Corporate Pointe, Suite 100
Culver City, CA 90230
pknepper@xap.com

Telephone Number: 424.750.3903
FAX Number: 310.842.9898

All instructions, notices, consents, demands, or other communications shall be
considered effectively given upon receipt or recipient confirmation as may be required.

10. Contract section E.9. Ownership of Software and Work Products is deleted in its entirety and
replaced with the following:

E.9. Ownership of Software and Work Products.

a. Definitions.

(M

(2)

3)

‘Contractor-Owned Software,” which shall mean commercially available
software the rights to which are owned by Contractor, including but not
limited to the System and the user interfface Web Portal and any
commercial “off-the-shelf” software which is not developed using State's
money or resources.

“Custom-Developed Application Software,” which shall mean customized
application software developed by Contractor solely for State.

“Rights Transfer Application Software,” which shall mean any pre-
existing application software owned by Contractor or a third party,
provided to State and to which Contractor will grant and assign, or will

facilitate the granting and assignment of, all rights, including the source
code, to State.




(4)

(5)

“Third-Party Software," which shall mean software not owned by the
State or the Contractor.

“Work Product,” which shall mean all deliverables exclusive of hardware,
such as software, software source code, documentation, planning, etc.,
that are created, designed, developed, or documented by the Contractor
for the State during the course of the project using State's money or
resources, including Custom-Developed Application Software. The
parties acknowledge and agree that the System and the user interface
Web Portal are not and shall not be deemed Work Product, Custom-
Developed Application Software, or Rights Transfer Application Software
under this Agreement.

Rights and Title to the Software.

(1)

(2)

All right, title and interest in and to the Contractor-Owned Software shall
at all times remain with Contractor, subject to any license granted herein.
Notwithstanding anything to the contrary in this Contract, the State
acknowledges and agrees that the Web Portal has been customized by
the Contractor to comply with the State's requirements, but that the
Contractor shall maintain all right, title, and interest in and to the Web
Portal, which the State may use only during the term of this Contract.
During the term of this Contract, after the expiration of this Contract, or
termination of this Contract for any reason, the technology, source code,
object code, data processing tools, original artwork, graphic design,
Contractor trademarks, parser, and specialized software tools
constituting and pertaining to the System and user interface Web Portal,
including all copyright, trademark, trade secret, patent, and other
intellectual property rights therein and all applications and registrations
therefore, shall remain the sole and exclusive property of the Contractor.

The State acknowledges and agrees that it shall not, directly or indirectly,
reverse engineer, decompile, disassemble, or otherwise attempt to
discover the source code of the System or user interface Web Portal, or
perform any other action to determine how the System or user interface
Web Portal works, either during the term of this Contract or thereafter.

The foregoing shall not apply to the State's trademarks, artwork, graphic
designs, or information that the State provides to the Contractor for use
in the user interface Web Portal, and the State shall maintain all rights,
titles, and interest in and to such trademarks, artwork, graphic designs,
and information.

All right, title and interest in and to the Work Product, and to
modifications thereof made by State, including without limitation all
copyrights, patents, trade secrets and other intellectual property and
other proprietary rights embodied by and arising out of the Work Product,
shall belong to State. To the extent such rights do not automatically
belong to State, Contractor hereby assigns, transfers, and conveys all
right, title and interest in and to the Work Product, including without
limitation the copyrights, patents, trade secrets, and other intellectual
property rights arising out of or embodied by the Work Product.
Contractor shall execute any other documents that State or its counsel
deem necessary or desirable to document this transfer and/or allow
State to register its claims and rights to such intellectual property rights




or enforce them against third parties, and Contractor shall cooperate fully
in the foregoing endeavors.

(3) All right, title and interest in and to the Third-Party Software shall at all
time remain with the third party, subject to any license granted thereby.

c Nothing in this Contract shall prohibit the Contractor's use for its own purposes of
the general knowledge, skills, experience, ideas, concepts, know-how, and
techniques obtained and used during the course of providing the services
requested under this Contract.

d. Nothing in the Contract shall prohibit the Contractor from developing for itself, or
for others, materials which are similar to and/or competitive with those that are
produced under this Contract.

11. The following is added as Contract section E.11. State Student Personal Privacy Information
(SPPI).

E.10. State Student Personal Privacy Information (SPPI). In the course of the Contractor’s
hosting of the System outlined in section A.2., and the provision of services to the State,
the Contractor receives, maintains and makes available through the Web Portal to the
State student personal privacy information (SPPI) pursuant to the Web Portal privacy
statement(s) and informed consent provisions of the Contractor-provided System. The
State has right of approval for any and all privacy statements and informed consent
provisions and agrees to observe those conditions in any use or dissemination of the
SPPI during the term of the Contract and thereafter for as long as the State possesses or
influences the use or dissemination of the SPPI. The State also acknowledges that Web
Portal users may, for their benefit, use the data input into the Web Portal on the
Contractor's website and other Contractor-provided web portals that permit the use of
such user data. The State acknowledges that the System utilizes a common database,
which enables users who have established an account on the System through any web
portal (including without limitation the Web Portal under this Contract) to utilize the data
entered with respect to that account to populate applications and use other offerings on
the System offered by the Contractor. As a result, users will be able to access and
complete applications and utilize other offerings on compatible web portals operated as
part of the System, including web portals that are being paid for by entities that compete
with the State.

The State and the Contractor will comply with all obligations applicable to them under all
applicable data protection legislation and other laws and regulations in relation to all SPPI
that is processed by them in the course of performing their obligations under this
Contract, including without limitation, by: (i) Complying with all data protection legislation
applicable to cross border data flows of SPPI and required security measures for SPPI;
(i) using all SPPI only with the express consent of the user and only for the purpose for
which the user provides express consent; (iii) encrypting SPPI in transmission; (iv)
password protecting SPPI when it resides on a server; and (v) ensuring that all personnel
having access to SPPI have been instructed regarding the confidentiality and use
requirements with respect to such SPPI.

Required Approvals. The State is not bound by this Amendment until it is signed by the contract parties
and approved by appropriate officials in accordance with applicable Tennessee laws and regulations
(depending upon the specifics of this contract, said officials may include, but are not limited to, the

Commissioner of Finance and Administration, the Commissioner of Human Resources, and the
Comptroller of the Treasury).




Amendment Effective Date. The revisions set forth herein shall be effective May 1, 2013. All other terms
and conditions of this Contract not expressly amended herein shall remain in full force and effect.

IN WITNESS WHEREOF,

XAP CORPORATION: 33( / /
T, TP \> AAY — o [He\3

PETER KNEPPER, CHIEF EXECUTIVE OFFICER DATE

TENNESSEE HIGHER EDUCATION COMMISSION:

0l G fbodtr //mj 5/«1/

RICHARD G. RHODA, EXECUTIVE DI?ECTOR "DATE
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SERVICE LEVEL AGREEMENT

Table of Contents
1.1 Service Levels, Notification and Remediation

ATTACHMENT B

1.2 Service Level Measurement
1.3 Definitions
1.4 Service Level Credits Table
1.1. Service Levels, Notification and Remediation
B s Minimum S
~ Description Details/Notification Acceptable |  Remedy
Unscheduled Unscheduled Maintenance System availability | Service Level

Downtime is the time when all
System Users are unable to
transmit or access information
from the System (an inactive
communications connection),
and includes unavailability
associated with any maintenance
activity other than that
associated with Scheduled
Downtime/Maintenance.

Maintenance/Downtime

XAP will provide immediate
notification of Unscheduled
Maintenance/Downtime to
System Users, when possible,
and escalation to the State after
30 minutes of interruption

of 99.5% of the
time per Contract
quarter (see below
for interruptions
that are excluded
from downtime
percentage)

Credits: XAP will
credit the State in
the amounts set
forthin § 1.4.
Exhibit 1 to this
Attachment, for
levels of network
downtime per
month up to but
not exceeding
100% of one
month's recurring
charges for any
given month.
Credit issued per
quarter.




1.2. Service Level Measurement

XAP will designate the method of measurement for each of the key metrics defined in this document.
XAP is responsible for providing this information with a regular report. The measurement must be dqne
on a weekly basis and reported monthly with monthly, quarterly and yearly statistical totals. When service
falls below the thresholds identified in this document, XAP will work to identify the root cause and resolve
service problems in a timely manner. If the service levels for a particular metric fall below the threshold
for more than three (3) consecutive months (or in the event of any unplanned outage), XAP must provide
a report to the State within five (5) business days after the third month (or after an outage occurs)
outlining the issues, the plan for resolution and progress on resolution until the service levels have been

ATTACHMENT B

restored. This analysis should include suggestions for improvements to prevent future issues.

" Description

Details/Notification

Minimum Acceptable Service Level

Scheduled Maintenance

Scheduled Maintenance is time
when a System User is unable to
transmit or access information
from the system (an inactive
communications connection), but
which is pre-scheduled and does
not count toward unscheduled
downtime.

The period between 10 p.m. and
1 a.m. Pacific Standard Time (12
a.m. and 3 a.m. Central
Standard Time) and other low
usage times when feasible, is
always considered regularly
Scheduled Maintenance.

XAP may perform Scheduled
Maintenance at any other time by
providing notice at least three (3)
business days in advance of the
interruption.

Any scheduled maintenance that
occurs outside the regularly-
scheduled maintenance window
and without notification will be
considered unscheduled
maintenance and count as
system unavailability.

The System will be available 99.5%
of the time in any given Contract
quarter, excluding interruptions
resulting from Scheduled
Maintenance, State equipment or
LAN failure, State caused
disruptions including without
limitation failure to timely respond to
information requests from XAP,
interconnections to or from the
Internet or force majeure events,
i.e., events that are beyond XAP's
control, including without limitation,
any interruptions caused by third
parties outside of XAP's control.
Scheduled maintenance should
occur during low usage times when
feasible.

Concurrent System
Users

The system will be able to
support up to 10,000 Concurrent
System Users per hour

As measured by the 99.5%
availability




ATTACHMENT B

 Description

Details/Notification

Minimum Acceptable Service Level

Transaction response
time

XAP must provide notification to
System Users if the system is
experiencing response time
issues. If the issues continue for
more than one (1) day XAP must
provide an explanation and
remediation steps to the State.

95% of all transactions should
complete within two (2) seconds and
no single transaction should exceed
five (5) seconds. As used here, the
term “transaction” excludes
reporting, use of administrative
tools, retrieval of data and similar
resource intensive transactions

each of which may take longer than
five (5) seconds.




1.3 Definitions

ATTACHMENT B

e e

Concurrent System User

A System User accessing the System at the same time
as one or more other System Users.

Equipment

Shall mean all computing, networking,
telecommunications and other equipment (hardware and
firmware) procured, provided, operated, supported, or
used by XAP or the State in connection with the
Services, including (a) midrange, server and distributed
computing equipment and associated attachments,
features, accessories, peripheral devices and cabling,
(b) personal computers, laptop computers, workstations
and personal data devices and associated attachments,
features, accessories, printers, multi-functional printers,
peripheral or network devices and cabling, and (c) voice,
data, video and wireless telecommunications and
network and monitoring equipment and associated
attachments, features, accessories, cell phones,
peripheral devices and cabling.

Service Levels

Shall mean the levels and standards for the
performance of the Services.

Service Level Failure

Customer is unable to access the services based upon
the agreed service levels.

Transaction Response
Time

The time it takes for a server to service a request — such
as a web page.




1.4 Service Level Credits Table

ATTACHMENT B

Uptime In Hours Number of Days of

Credit
From To
100.0% 99.5% > 30 mins and up to 4 0.00

hours

99.5% 99.0% 4.01 — 8.0 hours 1.00
99.0% 98.5% 8.01 to 12.0 hours 2.00
98.5% 98.0% 12.01 — 16 hours 3.00
98.0% 97.5% 16.01 to 20.0 hours 4.00
97.5% 97.0% 20.01 to 24.0 hours 5.00
97.0% < 97.0% 24.01 hours and above 6.00

For each day of service level credit, based on the table above, the State shall receive a credit equal

to 1/90th of the quarter's fee.




GENERAL ASSEMBLY OF THE STATE OF TENNESSEE
FISCAL REVIEW COMMITTEE

320 Sixth Avenue, North — 8th Floor
NASHVILLE, TENNESSEE 37243-0057
615-741-2564

Sen. Bill Ketron, Chairman Rep. Curtis Johnson, Vice-Chairman
Senators Representatives
Douglas Henry Reginald Tate Tommie Brown David Shepard
Brian Kelsey Ken Yager Jim Coley Tony Shipley
Eric Stewart Charles Curtiss Curry Todd
Randy McNally, ex officio Johnny Shaw Mark White
Lt. Governor Ron Ramsey, ex officio Charles Sargent, ex officio

Speaker Beth Harwell, ex officio

MEMORANDUM

TO:; The Honorable Mark Emkes, Commaissioner
Department of Finance and Administration %

Representative Curtis Johnson, Vice-Chairman Q(/b(

FROM: Senator Bill Ketron, Chairman
DATE: March 29, 2012
SUBJECT: Contract Comments

(Fiscal Review Committee Meeting 3/26/12)

RFS# 332.01-03310 (Edison # 19758)

Department: Tennessee Higher Education Commission (THEC)
Vendor: XAP Corporation

Summary: The vendor is responsible for electronic transcript services
and support for the College4dTN program. The proposed amendment
extends the current contract an additional year through April 30, 2013;
increases maximum liability by $971,456; and reduces annual payment
rate for the extension year.

Current maximum liability: $2,392,912

Proposed maximum liability: $3,364,368

After review, the Fiscal Review Committee voted to recommend approval of the
contract amendment.

cc: Dr. Richard Rhoda, Executive Director, THEC
Ms. Jessica Robertson, Chief Procurement Officer



RICHARD G. RHODA BILL HASLAM

Lxecutive Diveclor 2 Gavernor
STATE OF TENNESSEE
TENNESSEE HIGHER EDUCATION COMMISSION
PARKWAY TOWERS, SUITE 1900
NASHVILLE, TENNESSEE 37243-0830
(615) 741-3605

FAX: (615) 741-5555

www.state.tn.us/thec/
MEMORANDUM
TO: Leni Chick, Contract and Audit Coordinator, Fiscal Review Committee
FROM: Will Burns, Associate Executive Director, Legal and Regulatory

Affairs

DATE: February 13, 2011
RE: Non-Competitive Contract Amendment Summary

XAP Corporation FA1031822 — Fiscal Analysis

The Tennessee Higher Education Commission (THEC) proposes to submit a non-competitive contract
amendment request to effectuate the term extension as currently provided for in the contract for the
provision of electronic transcript services and ColiegeforTN initiative with XAP Corporation.

Pursuant to Tennessee Code Annotated § 12-4-109, Procurement of Service, the following information is
presented for the Fiscal Review Committee.

Background and Objectives

Tennessee lags regional and national averages in the educational attainment level. According to the
National Center for Higher Education Management Systems, only six states have a working age
population with a lower proportion of college graduates than Tennessee. Currently, only 29.9 percent of
Tennessee's adults aged 25-64 hold an Associate’s degree or higher, compared to an average of 34.3
percent for Southern Regional Education Board states and 37.2 percent for the nation.

Tennessee currently produces approximately 35,000 college graduates per year. Holding conditions
constant, current production indicates that annual degree production will be about 38,000 in 2015. To
meet the national average, Tennessee needs to produce a cumulative additional 269,000 degrees
{Associates and Bachelors) by 2025. To achieve this goal, Tennessee higher education must produce
44,000 postsecondary degrees per year by 2015 and eventually 59,000 degrees per year by 2025. In the
other words, Tennessee needs to increase the number of individuals obtaining degrees by 3.5 percent
every year from now until 2025, according to MeeetingtheChallengfromTN.gov/moa/what goal.

In 2005, the Tennessee Department of Education (TDOE), Tennessee Student Assistance Corporation
{TSAC), and Tennessee Higher Education commission (THEC) sought a solution that would provide a
broad avenue of access to Tennessee educational opportunities beyond high school.

Tennessee procured a sotution from XAP Corporation to provide a broad avenue of access to Tennessee
education opportunities beyond high school. The resulting website www.CollegeforTN.org is designed
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Page 2

especially for use in Tennessee and allows the user, which includes students in grades K- 12, to plan
their future careers, begin to understand the need for higher education, know which courses to
take in middle and high school to be academically prepared for college, prepare for tests, including
ACT, SAT, and GRE, and learn how to apply for financial aid. Additionally, postsecondary students,
parents, guidance counselors, and college access professionals will have access to a comprehensive suite
of career, college, and financial aid planning servicesin a web-based environment using a single log-on
and password.

Actual Expenditures Anticipated in the Proposed Contract Amendment

The Contract term extension is May 1, 2012through April 30, 2013. Anticipated expenditures include:

Service Description 5/1/12 ~4/30/13 Amount (per compensable increment)
Career Planning and Test Preparation Tools Module $ 33,471.75 per quarter
High School Planning Tools Module $ 33,471.75 per quarter
College Pianning Tools Module S 84,948.75 per quarter
Financial Aid Planning Tools Module $ 33,471.75 per quarter
Life-Long Portfolio Module S 3,750.00 per quarter
Adult Module $ 0.00 {Incl with Contract)
Professional Center Module
Transcript Services S 25,000.00 per quarter
Educator Access to Student Portfolios S 0.00 {incl with Contract)
Middle School Module $ 28,750.00 per quarter
Total $ 971,456.00

in 2010, the Tennessee Higher Education Commission (THEC) entered into the contract with XAP
Corporation in the amount of $1,196,456 for the procurement of CollegeforTN.org, a college and career
exploration web portal and transcript exchange tailored to the needs of Tennessee. At the
recommendation of the Comptroller’s Office, the contract was a one year agreement with four options
for annual renewals. In May 2011, THEC amended the 2010 contract for the purpose of extending the
agreement to April 30, 2012. In exploring the possibility of extending its agreement with XAP
Corporation to April 30, 2013, THEC entered negotiations with XAP to reduce the annual contract
Hability for the CollegeforTN.org web portal. Negotiations for a reduction in contract liability were
prompted by a loss of $280,830.52 in funding due to the closing of Tennessee’s federal GEAR UP grant
and a reduction in services provided by XAP Corporation. During the 2010 and 2011 contract years, XAP
Corporation provided initial development services that are no longer needed going forward. XAP agreed
to reduce Tennessee’s annual contract liability by $225,000.

Justification for Non-Competitive Amendment

The State found no other entities who offer the comprehensive array of career, high school, coliege and
financial aid planning services needed by THEC, TSAC and the Tennessee school systems. No other
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vendor offers the total package of needed solutions including: transcript, higher education admission
application, career exploration, high school planning, college planning, and financial aid planning
resources needed by Tennessee integrated into one common system. XAP also holds extensive
knowledge of State Board Rules and Regulations as well as the content/ and curriculum standards
required by Tennessee law for school counselors, such institutional knowledge is invaluable to the
partnership and fosters the portal's success.

THEC conducted a study of on-line, college access resources including Career Cruising, Connect EDU,
Kuder, Inc., My1l0YearPlan, and Naviance, Inc. Of the six vendors identified, only XAP Corporation meets
all business, functional and technical requirements outlined by the state. XAP Corporation is the only
vendor found offering career guidance (K-12 and adult), customizable school planning, college access
information articles {high school success, college planning, and financial aid), transcript exchange,
professional center, and higher education admission application resources in one integrated system.
Additionally, with the exception of one other company, all companies required the school or
organization to purchase a license and required passcodes to enter the site. CollegeforTN is openly
available and customizable for the general public.

The Tennessee Higher Education has promoted college access and success using CollegeforTN.org as the
call to action in every aspect of this public cutreach campaign. All campaign outreach materials direct
students and their parents to visit CollegeforTN.org with the tagline "Higher Education. Put Your Mind
To It." The campaign has seen much success winning several awards on the regional and national level.
Lastly, state personnel, in partnership with XAP, have extensively trained school administrators, school
counselors, teachers, higher education personnel, and college access professionals across Tennessee in
using the resources of CollegeforTN.org. A change if vendor would result in the need for re-training
each of these professionals that would result in a substantial loss of personnel time, state resources and
grant funds.

XAP Corporation provided exemplary services for the State of Tennessee for the last several years. The
company maintains historical data, experience and background knowledge that all other vendors lack.
In the past year, the site has had over 935,000 site visits, 7,567,000 page views, 55,000 student account
created, and 46,000 transcripts 209,000 applications were sent to THEC and/or higher education
institutions. Since its inception in 2005, over 322,000 student accounts have been created with 282,642
transcripts and 209,000 applications sent to THEC and/or higher education institutions, A new vendor
will result in the loss of the portfolio information for each of those accounts and would result in the loss
of all records of admission applications submitted, assessments taken, careers explored, high school
planning completed for over 255,000 Tennesseans. Furthermore, several local schoo! districts have or
are in the process of incorporating CollegeforTN.org into their classroom curriculum.
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Fiscal Review Committee

Will Burns, Associate *Contact
*Contact Name: | Executive Director, Legal Phone: 615.741.7571
and Regulatory Affairs )
*Qriginal Contract FA1031822-01 *QOriginal RFS 33201-03310
Numbexr: Number: )
: Edison RFS
Num%gxl"s?;flcfogzzzajg 19758 Number: (if -01
' applicable)
I
Ollglngég(;’zngzat‘; May 1, 2010 *Curremb}i?g April 30, 2012
Current Request Amendment Number: TWO
(tf applicable)
Proposed Amendment Effegtive Date: May 1, 2011
(if applicable)
*Department Submitting: Higher Education
“Divigion: Tennessee-Hi.gher Education
' Commission (THEC)

*Date Submitted; February 13, 2012

*Submitted Within Sixty (60) days: 76 Days Prior to Effective Date
If not, explain: NA
*Contract Vendor Name: XAP Corporation
*Current Maximum Liability: $2,392,912.00

*Current Contract Allocation by Fiscal Year:
(as Shown on Most Current Fully Executed Coniract Summary Sheet)

FY:2011 FY:2012 FY: FY: FY FY

$ 1,196,456 $1,196,456 $ $ $ $

*Current Total Expenditures by Fiscal Year of Contract:
(attach backup documentation from STARS or FDAS report)

FY:2011 FY: FY: FY: FY FY

$ 897,342 $1,196,456 3 3 $ $

IF Contract Allocation has been greater
than Contract Expenditures, please give
the reasons and explain where surplus
funds were spent:

The contract was not approved until the
beginning of the second quarter of the
first year.

IF surplus funds have been carried
forward, please give the reasons and NA
provide the authority for the carry
forward provision:

IF Contract Expenditures exceeded
Contract Allocation, please give the
reasons and explain how funding was NA
acquired to pay the overage:
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Fiscal Review Committee

*Contract
Funding State: Federal: $622,744.00
Source/Amount:
Interdepartmental: $573.682 (Lottery) Other:
If “other” please define:

Dates of All Previous Amendments or
Revisions: (if applicable)

Brief Description of Actions in Previous
Amendments or Revisions: (f applicable)

05/01/2011 Amendment One

Contract amendment to effectuate the term
extension as provided for in the original
contract.

Method of Original Award: (f applicable) | Non-competitive Contract

*What were the projected costs of the service

for the entire term of the contract prior to | NA

contract award?
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For all new non-competitive contracts and any contract amendment that changes
Sections A or C.3. of the original or previously amended contract document, provide
estimates based on information provided the Department by the vendor for
determination of contract maximum liability. Add rows as necessary to provide all
information requested.

If it is determined that the question is not applicable to your contract document
attach detailed explanation as to why that determination was made.

Planned expenditures by fiscal year by deliverable. Add rows as necessary to indicate all
estimated contract expenditures.

Deliverable description: FY: 2011 FY:2012 FY:2013
Career Planning and Test
Preparation Tools Module $ 81,250.00 pergtr | $ 81.250.00 perqtr | $ 33,471.75 per gtr *
High School Planning Tools
Module $ 3347175 perqtr | $ 33,471.75perqtr | $ 33.471.75 per gtr *
College Planning Tools
Module $8494875perqlr | $ 8494875 pergtr | $ 84,948.75 per gir +
Financial Aid Planning Tools
Module $ 3347175 perqtr | $ 33471.75 perqtr | $ 33,471.75 per gtr +

Life-Long Portfolio and
Professional Center Module $ 33,471.75perqtr | $ 33,471.75 perqtr | See Below

Life-Long Portfolioc Module See Above See Above $ 3,750.00 perqgtr*
Professional Cenfer Module
Transcript Services See Above See Above $ 25,600.00 +
$ 0.00 (Included $ 0.00 (Included $ 0.00 (Included with
Adult Medule with Contract) with Contract) Contract)
Middle School Module $ 32,500.00 perqtr | $ 32,500.00 perqtr | $ 28,750.00 perqtr*
Total $299,114.00 per gtr | $299,114.00 per qtr | $242,864.00 per gtr

Funding 2013
* College Access Challenge Grant
+ Lottery for Education Fund

Proposed savings to be realized per fiscal year by entering into this contract. If amendment
to an existing contract, please indicate the proposed savings to be realized by the
amendment. Add rows as necessary to define all potential savings per deliverable.

Deliverable FY: 2011 FY: 2012 FY: 2013 Savings *
description:
Career Planning and
Test Preparation Tools $81,250.00 (Q) $81,250.00 (Q) | $33,471.75(Q) {$47,778.25) (Q)
Module
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Life-Long Portfolio and
Professional Center $33,471.75(Q) | $33,471.75(Q) | $28,750.00 (Q) ($4,721.75(Q)
Moduie

Middle School Module $32,500.00 (Q) | $32,500.00(Q) | $28,750.00 (Q) ($ 3,750.00} (Q)

* Savings FY2013: In 2010, the Tennessee Higher Education Commission (THEC) entered
into a contract with XAP Corporation in the amount of $1,196,456 for the procurement of
CollegeforTN.org, a college and career exploration web portal and transcript exchange
tailored to the needs of Tennessee. The 2010 contract was a one year agreement and included
four options for annual renewals.

In May 2011, THEC amended the 2010 contract for the purpose of extending the agreement
to Aprl 30, 2012. In exploring the possibility of extending its agreement with XAP
Corporation to April 30, 2013, THEC entered negotiations with XAP to reduce the annual
contract liability for the CollegeforTN.org web portal. Negotiations for a reduction in
contract liability were prompted by a loss of $280,830.52 in funding due to the closing of
Tennessee’s federal GEAR UP grant and a reduction in services provided by XAP
Corporation. During the 2010 and 2011 contract years, XAP Corporation provided initial
development services that are no longer needed going forward. XAP agreed to reduce
Tennessee’s annual contract liability by $225,000.

Comparison of cost per fiscal year of obtaining this service through the proposed contract
or amendment vs. other options. List other options available (including other vendors), cost
of other options, and source of information for comparison of other options (e.g. catalog,
Web site). Add rows as necessary to indicate price differentials between contract
deliverables.

Proposed
Vendor Cost:
(name of
vendor)

Ty: FY: FY: FY: FY:

THEC conducted a study of on-line, college access resources including Career Cruising,
Connect EDU, Kuder, Inc., My10YearPlan, and Naviance, Inc. Of the six vendors identified,
only XAP Corporation met all business, functional and technical requirements outlined by the
state. XAP Corporation was the only vendor found offering career guidance (K -12 and adult),
customizable school planning, college access information articles (high school success,
college planning, and financial aid), transcript exchange, professional center, and higher
education admission application resources in one integrated system. Additionally, with the
exception of one other company, all companies required the school or organization to
purchase a license and required passcodes to enter the site. CollegeforTN is openly available
and customizable for the general public.
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Of the vendors reviewed, ConnectEDU did offer some services similar to the four
competencies required by Tennessee. ConnectEDU offered college profile and application
information, transcript exchange capabilities, and career exploration and high school planning
tools, but did not offer these features in an open web portal format that ensures college access
information is accessible to the general public. ConnectEDU’s platform focuses exclusively
on a portfolio structure where users store information regarding their career and college
planning. However, ConnectEDU’s portal structure did not provide space for users to learn
how financial aid works or what steps are required in the college admissions process, in fact
there is no instructional properties provided by ConnectEDU. XAP’s product is designed as a
web portal where the general public can learn more about how to access higher education
while benefiting from the tools and resources that help users make decisions regarding their
postsecondary plans, providing both college access information such as high school success
content, college planning articles, financial aid planning guides, and state-customized content,
and and an online portfolio comprised of interactive tools such as career assessments,
SAT/ACT test prep, college applications, and four year course plans.

During the initial contract process, THEC compiled a cost comparison of states currently
using XAP Corporation’s Transitions product. Using public secondary student enrollment as
a metric for comparison, the cost analysis indicated that Tennessee’s negotiated contract rate
resulted in an annual per student cost that is in line with other states. Only Georgia, Illinois,
and lowa have an annual per student cost lower than Tennessee’s negotiated rate. However,
unlike Georgia, Illinois and Iowa, Tennessee’s contract with XAP Corporation provides
career exploration resources to all elementary students. This significant feature difference
accounts for the slightly higher annual cost per student.
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Non-Competitive Amendment Request

NOT required for & contract with a federal, Tennessee, or Tennessee local government entlty or a grant.
Route a completed request, as one file in PDF farmat, via e-mail attachment sent to: Agsprs.Agsprs@state.tn.os

APPROVED

COMMISSIONER OF FINANCE & ADMINISTRATION

Request Tracking #

33201-03310

in 2010, THEC submitted a

1. Procuring Agency Tennessee Higher Education Commission (THEC)
2. Contractor XAP Corporation
3. Contract # FA1031822-01
4. Proposed Amendment # TWO
5. EdisontiD # 197581
6. Contract Begin Date May 01, 2010
7. Current Contract End Date i 2

~ with ALL oplions to extend exercised April 30, 2015
8. Proposed Contract End Date ; 2

- with ALL opticns lo extend exercised Aprit 30, 2015
8. Current Maximum Contract Cost 2.280

— with ALL options to extend exercised $5,982,280.00
10. Proposed Maximum Contract Cost $ 5,307,280.00

~ with ALL options o extend exercised e
11. Office for Information Resources Endorsement .

—~ informaltion technology service (N/A to THDA) [:] Not Applicable [E Attached
12. eHeaith initiative Support .

~ health-related professional, pharmaceutical, laboralory, or imaging & Not Applicable D Attached
13, Human Resources Support N .

—~ sfate employee training service Not Applicable D Attached
14. Explanation Need for the Proposed Amendment

five-year Contract with XAP Corporation for the provision of electronic

transeript services and CaliegeforTN initiative. Due to concerns expressed by the Comptroller's office

regarding funding, THEC was

asked to prepare a one-year contract with provision B.2. Term Extension,

so that these services would receive an annual review. This option was extended for one year May 1,

2011, and as the Contract
accordingly.

expires April 30, 2011, THEC is submitting the Amendment request

10f3
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The original need for the services offered by XAP, comes from THEC's mission for Tennessee's twenty-
first century system of higher education of elevating the overall educational attainment of citizens in the
State through increased accessibility to mission-focused institutions, which deliver educational services
on campus, as well as through a planned network of off-campus instruction and to prepare citizens
responsibly for success by providing high quality teaching and research in an environment that serves
the needs of its consumers.

The CollegeforTN.org initiative provided by XAP allows students in grades K-12, to plan their future
careers, begin to understand the need for higher education, know which courses to take in middle
and high school to be academically prepared for college, prepare for tests, including ACT, SAT, and
GRE, and fearn how to apply for financial aid. Additionally, postsecondary students, parents, guidance
counselors, and college access professionals will have access to a comprehensive suite of career,
college, and financial aid planning services and a means of accessing student transcripts in a web-based
environment using a single log-on and password.

15,

Name & Address of the Contractor's Principal Owner(s)
— NOT required for a TN state education instifution

XAP Corporation
3534 Hayden Ave.
Culver Clity, CA 90232

16.

Evidence Contractor's Experience & Length Of Experience Providing the Service

XAP is a trusted and proven partner to numerous organizations including university and college systems,
state agencies (e.g., College Foundation of North Carolina - as found at www.cinc.org, Florida
Department of Education, Mississippi Department of Education, Oklahoma State Regents for Higher
Education, the California State University System - as found at www, csumentor.edu, and California
Community - College System ~ as found af www.cccapply.org), regional education compacts (e.g.,
Scuthern Regional Education Board — as found at www_ electroniccampus.org), and the U.S. Department
of Education (see www.studentaid.ed.qoy). For these organizations and many others, XAP has designed,
developed and implemented technology solutions aligned with the partners' stated objectives, such as
tmproving postsecondary-attending rates, increasing awareness of postsecondary opportunities, and
facilitating ontine admissions applications and electronic student record exchange.

Today, XAP continues to be the leader in college success portals, helping serve over 40 million students
and their families to build aspirations and increase appartunities.

© 25+ years of vendor experignce providing career planning resources across an internationai
landscape to students and adults:

12+ vyears of vendor experience delivering Internet-based college planning resources across a
national landscape; and

+  Experience in providing integrated coilege access systems in Colarado, Georgia, North Carolina,
Rhode Island, and 25 other states, Southern Regional Education Board and US Department of
Education

17.

Efforts to ldentify Reasonable, Competitive, Procurement Alternatives

The State found no other entities who offer the comprehensive array of career, high school, college and
financial aid planning services needed by THEC, TSAC and the Tennessee school systems. No other
vendor offers the total package of needed solutions including: transcript, higher education admission
application, career exploration, high school planning, college planning, and financial aid planning
resources needed by Tennessee integrated into one common system. XAP also halds extensive
knowledge of State Board Rules and Regulations as well as the content/ and curriculum standards
required by Tennessee law for school counselors, such institutional knowledge is invaluable to the
paitnership and fosters the portal's success.

THEC conducted a study of on-line, college access resources including Career Cruising, Connect EDU,
Kuder, inc., MytOYearPlan, and Naviance, tnc. Of the six vendors identified, only XAP Corporation
meets all business, functional and technical requirements outlined by the state. XAP Corporation is the

20f3
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only vendor found offering career guidance (K-12 and adult), customizable school planning, college
access information articles (high school success, coliege planning, and financial aid), transcript
exchange, professional center, and bigher education admission application resources in one
integrated system.

Additionally, with the exception of one other company, ali companies required the school or organization
to purchase a license and required passcodes to enter the site. CollegeforTN is openly available and
customizable for the general public,

18. Justification - specifically explain why non-competitive negotiation is in the besf interest of the stale

As stated previously, THEC conducted a review of an-line, college access resources and were unable to
find another company with the ability to meet all business, functionat and technical requirements. I is
important to highlight that XAP is the only company THEC found offering career guidance (K- 12 and
adult), customizable school planning, transcript exchange, professional center, and higher education
admissions application resources all in one integrated system access via a single log on. Upon
identifying Tennessee's goals and needs, as described above, and XAP's unigue programmatic benefits,
staff members secured references from peer states and were advised that XAP is the preferred vendor of
states working to make large gains in high schoo! graduation, college enroliment, and degree production.

Agency Head Signature and Date — MUST be signed by the ACTUAL agency head as dstailed on the current
Signature Ceitification. Signature by an authorized signatory is accepfable only in documented exigent circumstances

P
s
[

RICHARD G. RHODA, EXECUTIVE DIRECTOR, TENNESSEE HIGHER EDUCATION COMMISSION - DATE

Jof3




OIR Pre-Approval Endorsement Request
E-Mail Transmittal

TO Jgnée0h’itténd_ﬂe‘,n,g-ﬁI-R;F.Pqu’gyggmym-._a__g.‘-t}.jt_';n.t?a.cti_ﬁémgnmant Director
Department of Finance & Administration )
E<Mail : Jane.Chittenden@tn.qov

FROM : Marcle Mills. contrai:ts Admlhlstration ‘Manager
Tennesses Higher Education Commission {THEC)
E-Mail : Marcie.Mills@tn.qoyv

DATE 1 Aprit §, 2010 _

RE ;. Request:for OIR Pre-Approval Endorsement

APPLICABLERFS#  33201.03310

OIR ENDORSEMENT SIGNATURE & DATE -

ation Offlcer /

.. Nore: Propdsed contrastgrant simportIs spplioabledo i subject I servicatebhhicst it

Office for Information Resqurcea“(”GiR);pre-appravaii.endarsamaﬁfaﬁbéa‘?mﬁﬂ?&f@;ﬁufmd pursuant fo professional service:
gontracting fegulations peitaining to procurements with information techrotogy a8 & component of the scope:of servics:
This request seeks to ensure that OIR Is awara of and has an opportunity to review the procirement detaited bel
the altdched documents, .

Pledse document OIR endorsement of the. described Pprocurement (with the appropriate signature above); and retum his
document via e-rail at your earliest convenience.

AR

|1 SUBJECT PROCUREMENT DOGUMENT TYPE (mark ong) :

[ree -
'_cqmpetltw;ez Negotiation Request |_| Alternative Procurement Methad Reguast
'b;Qn»cﬂmpe'tgﬂye! Contract Request DNomcompetl‘tiva<Amanﬂmonit Request
D.Gcntract Dcontractﬁman&mem DGrant E]Gram Amendmaent
2 INFORMATION SYSTEMS PLAN (ISP} PROJECT APPLICABLITY :

[ Mot Appiicaie to this Request [ Appiicable - Collége Access PortallTranseripk
Exchangs (GU0910). Project Disposition

RESPONSE G’O’ﬁ#JRMED BY : O.W. Higley, Assistant Exscutive Director of Fiscal Affairs, IT




| APPLICABLE RFS # 'i":f’,:s‘éé‘i'-0331o

13 GONTRACTING AGENCY CONTACT :

Marcie Mills, Contracts Administration Manager
Telephone # 615.532.3500

Margie:M mg@tn.g oV

Q’:W;-,Hig‘le‘y‘;-As_sisgaﬁtkﬁxgcuﬂve Di_réctor of Fiscal Affalis, IT

Telephone #615.532,9846 "
e S HiglY @0, g0V e b e

|4 SUBJECT INFORMATION TECHNOLOGY SERVICE DESCRIPTION &
Tennessee procuted a solution from XAP Corporation to provide a broad averue of so

Tennessea * education opportunities  heyond high school. The resulting  -wibsite:
www CollegeforTN.org is desighed especially for use in Tennessee and allows the user, which

includes students in grades K = 12, to plan. their future cargers; begin to-understand’ the: need for-
higher éducation, know which courses to take in middle and high school 1o be academically
prepared for-college, prepare for tests, including ACT, SAT, and GRE, and learn how 16 apply: for

fipancial aid. Additionally, postsecondary students, parents, guidance. counsel ) ige |
-access professionals will have access to a comprehensive, suite of caresr; dollege, and

planning services.in a web-basad environment using a single log-on and password.

Functional Retuirermients: The Contractor shall provide the following fuiictional requireivents:

& Customizable User access permission levels to accommodate mutliple roles.
b. Custamizable. user interface that provides integrates and/or supports soil nietworking;
g, A single ‘integraied portal with no or limited links to subsysterns that provides core featurés suchas:: _

(1) Single sign-on capabilities In a secure online environment réquiring the use of & sectired
‘userid and password. ’
(2 Avility to identify, track and record student career intarests. . \ o
B+ K-12-roadmaps that lead and measure a students progress. ihrough the system's’|
' , order’ culminating witty the student amiving at:their:

functionality and activities in &-joglcal
, _Ehosen college or career destination, A e

() Alitelong eleatronic portfolio o support student's futilre eduication and emplayinsnt gosls.

(5) - Integrated ACTISAT/GRE test prep arid tecording. capabilities.

(6) . Electronic admisslons application capabiliies to: Tennessee. higher edutation’|

. institutions. . o e -
() - Eleclronic academic trangcripts delivery to include figh schoot to high: school, high schiooi 16
- Tennessee agencies, high school fo college, and college fo college.

(8) Electronic assessment prep and delivery.

(9)  Studentand Adult learner resume development capablities. _ o

(1) Capabilities to provide or support the' delivery.of financial &id information on fedetal ang’
' Tennessee grants, scholarships, work study and student loans-including e Gapabilities to
. _Provide and/or integrate slectronic applications associated with each program, _

(1) Capabilities to upload, store, retrieve and update academic and-caresr related. Socurmsnts:

d. The abiity to link to external websites andor retuin pre-determined student support:services and/or
program inferimation to the student.

e On-demand training related to the tools, features, and functionality for reglonal and Tennessee level
users and administrators, '

Tachnical Raquirementé: The Contractor shalf provide the following technical requirements:

R, A low cosl, interoperable, and commercial off-the-shelf solution that ayolds new: development, and |
leverages new or existing technologies. :

b Compliance with the Children’s Online Privacy Protection Act (COPRA.




! AF’PLICABLE RFS# §320103310

c.
d,

|
ks

AN,

“Cormpatibiity and IRt gratian with the Gocupational Employment Stetistics Program (OES).

Elecironically ‘supporfed. administration of assessments and. aucouhtabﬂity as outlined by the: No "

Child Leff Behind (NCLB) Act,

Interoperabllity (easy import, export or integration) with Tennessee: student information: §ystems. :
(d:strict and state level) GEAR up programs and other cotiege and’ Oaraerappﬂcaﬁnns o

The:ability to add-and change content; links, and pages to bast suit ma'needs,oi Tennessee..

The, abllity: t6 incorporate Tennessee: based Infomation fm%ludmg amployment ¢
address Tennessee specific: naeds {i.e..the creation of a Collegs Access Network page ¢
dedicated fo Tennassee—spen!ﬁc ﬂnanciat ald options).

Both standard and.ad-hoc réporting on the state, district, and ‘school fevel with ‘capabilitiés of: ‘offering |
aggregated of disaggregated date on system-usage, student portfolios, career intsrests individually.
or by groups, academic progress, pre-defermined. lesson plans, acadamic ‘assessments, test andfor
exit exam scores.

Timely-‘sy%m upaateS‘feﬁécting.pn!iey:change's &t both the fadéral and stdte lovéls.
24'-'x=?e$upport ‘;c‘abahiiiliés-.,

Minimum downime. .

The Contraator shall reriew the domain name gqu_e_ggmm‘as reduired.

'_-5 REQU!RED ATTAGHMENT(S) AS APPLICABLE (Ccopies without signatures acgeptable)
RFP c:;mpetitive Negotiation: Regquest, Alternative Procurement Method Régquest, or

Non~cnmpetitiva Contract/Amendment quuast

- proposed contract/grant or amendment

[___] origlnal contrant!graﬂt & any prlor amendments




CONTRACT AMENDMENT

Agoney Tracking # Edison 1D Contract #

3320103310 19758 Fa1031822-04 TWO

Amendmont #

Contractor Legal Entity Name
KAP Corporation

Etfison Vendor H}
GO0GIO6ET443

Amendment Purpose & Effectis)

This Contract Amendment is 1o effectuate the lerm extension provided for iy the Contract for the provision

of electronic transeripl services and Collegelo TN initiative.

Amendment Changes Contract End Date: P ves [ ING | Bnd Date: Aprit 30, 2013

TOYAL Gontraet Amount INCREASE per this Amendmant-(zero if N/A): $871,486.00

Funding

Y Siate Fedaral inferdeparimentsl | Other TOTAL Centraci Amount
FY11 22,774 00 & 573.682.0G0 $1,196,456 00
£y12 $822.774.00 & 973.6B2.00 $1.186.456.00
FY13 $387.774.00 $573,682.60 $ 971,458 00

TOTAL: $4,643,322.08 $1,721,046.00 $3,364,363.00

American Recovery and Reinvestment Act {ARRA} Funding: D YES

B no

Badget Officer Confirmation: Thots is 4 Balancs in 108
apprapriation ftom which obligations hereunder arg reguired
to e paid hal is not slready encumbersd to pray ofhor
ehifgations,

Y

v ; i
A S
Lot #i4 z””"}

ot {

Russ Desten, Associate Execulive Director of Fiscal Aliairs
G15.852 3860

Speed Chart {optional) Aocount Code (oplionsl)

332010517
332010511

FA1031822-02

QOR UBE




AMENDMERT TWO
OF CONTRACT FAT031822.01

This Amendment i made and enlered by and betwesn the Slate of Tennaessee, Tennessee Higher
Education Commission (THEC), herpinafter referred o as the “State” and XAP Caormporation. hereinafter
referred 10 as the “Contraclor,” It is mutually understood and agread by and between said, undersigned
contracting parties thal the subject contract is hereby amended as follows:

1.

a3

The Preamble section of the Contract is deleted in iis entirely and raplacad with the following:

This Cantract, by and belween the Stale of Tennesses, Tennessee Higher BEducafion
Commission {THEC), hereinafier referred o as the “Stale” and XAR Corporation, hereinafier
referred 10 as the “"Contractor,” is for the provision of elecironic tanscript services and
CollegeforTN initistive, as further defined in the "SCOPE OF SERVICES "

The Gontractor is For-Profit Corporation,
Contracter Flace of incorporation or Organization Defaware
Contractor £2ison Registration ID: 0000057443

Contract section B 1, is deleled in its entirety and replaced with the following:

B.1.

This Centract shall be effective for the pariod beginring May 1, 2610, and ending on April
30, 2013, The Contractor hereby acknowledges and affirms that the State shall have no
obligation for services rendered by the Conlracior which were not performed within this
specified comract period,

Contract section C.1. Maximum Liability is deleted in its entirety and replaced with the following:

4.

_______ ability. in nio event shall the maximum lability of the State under this Gontract
exceed Three Million Three Hundred Sixty-Four Thousand Three Hundred Sixty-Eight
Doltars ($3,364,368.00.00). The payment rates in secltion C.3 shall constitule the entire
compensation due the Contractor for all service and Contractor obligations hereunder
regardiess of the difficulty, materials or equipment required. The payment rales include,
but are not limited to, all applicable faxes, fess, overheads, and ff other direct and
indirect costs incurred or to be incurred by the Contractor,

The Contracior is not entitted 1o be paid the maximum fability for any period under the
Contract or any extensions of the Contract for work not requested by the State. The
maxirmurn liability represents available funds for payment to the Conteacior and does not
guarantee payment of any such funds to the Contractor under this Coniract uniess the
Slale requests work and the Confractor performs said work. fn which case, the
Gontractor shall be pald in accordance with the payment rates detaifed in seclion C.3.
The State is under ho obligation to request work from the Contractor in any specific doliar
amounts of o request-any work af all from the Contractor during any period of this
Contract,

Contract section C.3. Payment Methodology is defeted in ifs entirely and replaced with the
foflowing:

<3,

Payment Methodology. The Contractor shall be comipensated based on the payment
rates herein for units of service authorized by the Stale in & tolal amount not to exceed
the Contract Maximum Liabilily established in Section C.1.

a. The Contracior's compensation shall be contingent upon the salisigetory
completion of dnits, milestones, or crements of service defined in Section A,




b The Conlracior shall be compensated for said unils, milesfones, or increments of
service based upon the following pavment rates:

Amount {per compensable

Service Description incrament)

Gareer Planning and Tast Fraparation Tools (A 3.a) | $81.250.00 per quater

High School Plasning Tools (A.3.5.) $33.471.75 par quarter

"™ 875 per austler
 College Plarning Toos (A.3.6.) v84.848.75 per quarter

Fingneiat Aid Planning Tools (A.3.d) $33.471.75 per quarter

Life-Long Portfolic and Professional Center {A3.e. $33.474.75 per quarter
ahd A3.g.) ! ‘

Adult Module (A.3.6) $0.60 (Included with Contragt)

Middle Schoot Module (4.3 1) $32_,500.—00 per guarter

Amount {per comipensable

Service Description increment)

May 1, 2012 - April 30, 2013

Career Planning and Test Preparation Tools (A3.a} | $ 33.471.75 per quarter

High School Planning Toois-(Aﬁ-.b‘). % 33.471.75 per quarter
Gollege Piannih;’mels (A3 3 8494875 par quarter
Financial Ald Planning Tools (A.3.4) 8 33.471.75 per quarer
wLifewLong Podfolio Module (A 3.e) % 3,750.00 per qzs;;{er
Adult Moduie (A3 § (.00 {inct with Qo;;iract)
Professional Center (A.3.g.)
Transcript Services 5 25.000.00 per quarter
Edugator Access to Student Porifolios % £.00 (Incl with Contract)
Middte School Module (A.3.h.) $ 28,750.00 per quarter
. The Contractor shafl not be compensated for travel time to the primary location of

service provision,

Contract Section C.6, Invoice Reguirements is deleted in ils entirety and replaced with the
following:

L5 Invoice Regquirernents. The Contractor shall invoice the State only for completed
increments of sevice and for the amount stiptdated in section ©.3, above, and present
said invoices no more often than quarterly, with all necessary supporting documentation,
tor




Tennessee Migher Education Commission
Suite 1800 ~ Parkway Towers

404 James Roberison Parkway

MNashville, TN 37243

a, Each invoice shali clealy and accurately detall all of the following required
information (calcutations must be extended and toialed coractly).
{t} invoice Number (assigned by the Contracton);
(2] fnvoice Daie,
{3 Contract Number {assigned hy the State);
{4} Customer Account Name, THEG College Access Challenge Direclor;
{5} Customer Account Number {assigned by the Contracior o the sbove-
referenced Customer),
{6) Confractor Name;
{(7) Contractor Tennessee Edison Registration 1D Numbser Referenced in
Preamble of this Contract;
(&) Contractor Contact for Inveice Quastions (name, phone, andfor fax):
{9) Contractor Remittance Address;
{1 Desoription of Detivered Service; and
(11} Complete temization of Charges, which shail detait the foliowing:
3 Service or Milestone Description (including name & tie as
applicable} of each service invoiced;
ii. HMumber of Completed Units, Increments, Hours, or Days as
appticable, of sach service invoiced:
fit. Applicable Payment Rate {as stipulated in Section ©.3.} of each
sevice invoiced,
v, Amount Due by Service; and
v, Total Amount Due for the invoice periad.
b The Contractor understands and agrees that an invoice under this Contract shalt:
(1) include only charges for service described in Contract Section A and in
aceordance with payment terms and conditions set forth in Contract
Section C;
{2 anly be submitied for completed service and shalt nut include any charge
for future work:
(3} nol inciude sales fax or shipping charges: and
{4) initiate the timeframa for payment (and any discounts) onfy when the
State is in receipt of the dwoice, and the invoice meets the minimun
requirements of this section G5,
. Conlract Section £.9. Aufomatic Depnsits ¢ defeted in s entirety and replaced with the following:

.8 Prereguisite Documentation.  The Contractor shail not invoice the State under this

Contract until the State has received the foilowing documentation properly completed.

a.

The Coniractor shail complefe, sign, ahd present o the State an "Authorization
Agraement for Attomatic Deposit (ACH Cradils) Foym" provided by the State, By
doing so, the Contrattor acknowledges and agrees thdl, once said form is

received by the State, all payments 1o the Conifractor, under this or any other

contract the Confractor has with the State of Tennessee shall be made by
Automated Clearing House (ACH).

2




12.

by The Contractor shall complete. sign, and present fo the Slate a “Substiiute W-4
Form™ provided by the State. The faxpayer dentification number Jdetailed by said
form must agree with the Contractor's Federsl Employer dentification Number or
Tennessee Edison Registration [ referenced in this Conlract,

Contract Section D.1. Required Approvals is deleted in its endirety and replaced with the
following:

.1 Reguired Approvals. The Stale is not bound by this Contract untl it is sighed by the
contract parties and approved by appropriate officials in accordance with applicable
Tennessee laws and regulations (depending upon the specifics of this coniract, said
officials may include, bul are not limited to, the Commissioner of Finance and
Administration, the Commissioner of Human Resources, and {he Compirolier of the
Treasury},

Contract Section- 0.2, Modification and Amendment is deteted in ils entirety and replaced with the
following:

D2, Modification _and_Amendment.  This Confract may be modified only by a written
amendment signed by all parties hereto and approved by both the officials who approved
the base contract and. depending upon the spesifics of the coniract as amended, any
additional officials required by Tennessee jaws and regulations (said officials may
include, but are not limited to, the Commissioner of Finance and Administration, the
Commissioner of Human Resources, and the Comptroller of the Treasury).

Contract Section D.6. Confficts of Interest is deleted in its entirety and replaced with the following:;

0.6, Gonflicis of Inferest. The Contractor warrants that no part of the total Contrast Amount
shall be paid direclly or indirgetly to an employee or official of the State of Tennessee as
wages, compensalion, or ¢ifts in exchange for acting as an officer, agent, employee,
subcontractor, or consultant o the Contractor in connaction with any work contemplated
or performed relative to this Contract.

The Contractor acknowledges, understands, and agrees that this Coniract shall be rul!
and void if the Contractor is, or within (he past six months hag heen, an empioyee of the
Stale of Tennessee or if the Contractor is an entity in which a controlling interest is held
by an individual who is, or within the past six months has bean, an empiovee Of the State
of Tennessae.

Contract.Section 0.7, Nondiscrimination is deleted in its entirety and replaced with the following:

D7, Nondiscrimination. The Confractor herehy agrees, warrants, and assures that no person
shall be excluged from participation in, be denied benefits of, or be otherwise sublecied
to discrimination in he performance of this Confract or in the employment practices of the
Contractor on the grounds of handicap or dissbility. age, race; color, refigion, sex,
national origin, or any other classification protected by Federal, Tennessee Stals
constitutional, or staltlory law, The Contractor shall, upon reguest, show proof of such
nondiscrimination and shall post in conspicucus places, available o alf employees and
applicants, notives of nondiscrimination.

Contract Section D.8. Prohibition of iflegal lmmigrants is amended by replacing the citation
“P_‘qbli‘c Acts of 2008, Chapter Number 878, of the slate of Tennessee’ with the citation
“Tennessee Code Annolated, Section 12-4-124, ot seq”

Contract Section B2, Communications and Contacts is deleted in it5 entirety and replaced with
the foflowing:




£ Communications ang Conlacks.  All instructions, nolices, consents, demands, or offar
communications required or contemplated by this Contract shall be in wiiting and shall be
made by cerlified, first class mall, return receipt requesied and postage prepaid, by
overnght courter servicé with an assel Wacking systern, or by EMAIL or facsimile
transmission with recipient confirmation.  Any such communications, regardiess of
methad of fransmission, shall be addressed to the respective parly at the appropriate
maling address, facsimile number, or EMAIL address as sef forth below or to that of such
other pardy or address, as may be hereafier sprcified by wiillen notice.

The State:

Troy Grant, Direcior of College Access Challenge Grant
Tennessee Higher Education Commission

Suite 16900, Parkway Towers

404 Jamas Roberison Parkway

Nashville, TN 37243

Email, Troy.Granm@in.aov

Telephone Number, 815.532.0423

Fay Number: 615.741.2630

All Refunds or other Monetary Returms:

Russ Deator, Associste Executive Director, Fiscal Affairs
Tennessee Higher Education Commission

Suite 1800, Parkway Towers, 404 James Robertsan Parkway
Nastwville, TN 37243

i

p d, -
FAX: 515744 6230
The Condrastor:

Peter Knepper, CEO

KAF Cororation

3534 Hayden Ave,

Culver City, CA 90232

135 3

Telephone Nomber, 310.945.0503
FAX Nurmber: 310,842 0888

Al instructions, notices, consents, demands, or other gommunications shall be
congidered effectively given upon receipt or recipient confirmation as may be required,

13. Contract Section E.9. Voluntaty Buyout Program is deleted in its entirety and replaced wilh the -
following:

£8.  Qwnershin of Software and Work Products,

2. Definfions.

{1 “Contractor-Owned Schwars,” which shall mean commercially available
software the rights to which are owned by Contractor, including but hot
fimited {0 commercial “off-the-shelf’ soflwars which is nol developed
using State's money or resorces.

[#3]



£}

{3

“Custom-Developed Application Software,” which shall mean customized
application software developed by Contractor solely for State.

‘Rights Transfer Application Softwate,” which shall mean any pre-
exisling application software owned by Contractor or a third parly,
provided to Blate and to which Contractor will granl and assign, or will
facilitale the granting and assignment of, all rights, including the source
code, to State.

“Third-Parly Software,” which shall mean software not owned by the
State ar the Contracior.

Work Product,” which shall mean all deliverables exclusive of hardware,
such as software, software source code, documentafion, planning, etn.,
that are created, designed, developed, or documented by the Contractar
for the State during the course of the project using State's money or
resewces, including Custom-Developed Application Softiware.  if the
system solution fncludes Rights Transfer Appiication Software, the
definition of Waork Produet shat also include such software.,

i, Rights and Titls 1o the Software

(t)

{2

3

Adl right, title and interest in and to the Contractor-Owned Sofware shall
at ali times remain with Contractor, subject {o any bicense granted herain,

All right, tile and intersst in and to the Work Product, and 1o
modifications thereof mads by Siate, including withouf Bmitation all
copyriohis, patents, frade secrets and other inleliectus! properly and
other proprietary rights embodied by and arising out of the Work Product,
shall belong fo State. To the exfent such fights do not automaticatly
belong to Stale, Contractor hereby assigns, transfers, and convevs all
right, title and inlerest in and to the Work Product, inchuding without
fimitation the copyrights, patents, trade secrels, and other intellectust
property rights arising owt of of embodied by the Work Product.
Contractor shall execute any other documents that State or its sounsel
deem necessary or desirable to document this transfer andior allow
State to register its claims and rights {o such intellectual property rights
or enforce them againgt third parties, and Contractor shall cooperats fully
in the foregoing endeavors,

Alf right, title and interest.in and to the Third-Party Software shall at all
times remaein with the third party, subject to any license granted thereby.

©, Nothing in this Contract shall profiibit the Contractor's use for its own purposes of
the general knowledge, skills, experience, ideas, concepis, know-how, and
techniques oblained and uged during the course of providing the services
requesied under this Contrast,

d. Nothing i the Contract shall prohibit the Contractor from developing for iisell, or
for others, materials which are similar to andfor compelifive with those that are
produced under this Contract,

14. Contract Section F.10, Ownership of . Spfiware and Werk Products is renumberad ag
Contract Section £.9. as reflected in this Contrast Section 13,




Requirgd Appravals. The Stale is not bound by this Amendment until & is sigoed by the contract parties
and approved by apmropriaie officials in accordance with applicable Tennessee laws and regulations
{depending upon the specifics of this contract, said officials may include. but are not mited o, the
GComiissioner of Finence and Administration, the Comsmissioner of Human Resources, and the
Comptroliar of the Treasury)

Amendment Effective Date. The revisions set forth herein shall be effective hay 1, 2012, All other lerms
and conditions not exprassly amended berein shall remain in Ll force and affect,

N WITNESS WHEREDF,

AAP CORPORATION:
o ) . )
i ’ _‘/ - xi . '.'ii j”
\M\wﬁ.&\ D o :!&}';m.\f‘he‘-m ~ i .
PETER KNEPPER, CHIEE EXF\?CUTIVE OFFICER DATE

TENNESSEE HIGHER EDUCATION COMMISSION:

7
e
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SN Yy N/
Ll 4 by _q-0z

RICHARD G. RHODA, EXECUTIVE DIRECTOR DATE




GENERAL ASSEMBLY OF THE STATE OF TENNESSEE
FISCAL REVIEW COMMITTEE

320 Sixth Avenue, North — 8% Floor
NASHVILLE, TENNESSEE 37243-00587
615-741-2664

Sen. Bill Xetron, Chairman Rep. Curtis Johnson, Vice-Chairman
Senators Representatives
Douglas Henry Reginald Tate Tommie Brown David Shepard
Brian Kelsey Ken Yager Jim Coley Tony Shipley
Bric Stewart Charles Curtiss Curry Todd
Randy McNally, ex officio Johnny Shaw Mark White
Lt. Governor Ron Ramsey, ex officio Charles Sargent, ex officio
Speaker Beth Harwell, ex officio
TO: The Honorable Mark Emkes, Commissioner
Department of Finance and Administration \ (
FROM: Bill Ketron, Chairman, Fiscal Review Committee /\} C/
Curtis Johnson, Vice-Chairman, Fiscal Review Committee

DATE: March 16, 2011

SUBJECT: Contract Comments
(Fiscal Review Committee Meeting 3/14/11)

RES# 332.01-03310 (Edison # 19758)

Department: Tennessee Higher Education Commission (THEC)
Contractor:; XAP Corporation

Summary: The vendor currently provides electronic transcript
services and support for the CollegedTN program. The proposed
amendment extends the current contract by one year through April
30, 2012, revises the funding source to align with Attorney General
Opinion 11-20, and increases the maximum liability by $1,196,456.
Current maximum liability: $1,194,456

Proposed maximum liability: $2,392,912

After review, the Fiscal Review Committee voted to approve the contract
amendment.

ce: Dr. Richard Rhoda, Executive Director, THEC
Mr. Robert Barlow, Director, Office of Contracts Review



CONTRACT AMENDMENT

Agency Tracking # Edison iD Contract # Amendment #
33201--03310 16758 FA1031822 ONE
Contractor Legal Entity Name Edison Vendor iD
XAP Corporation 67443

Amendment Purpose & Effect(s)

This Contract Amendment is to effectuate the term extension in the Contract for the
provision of electronic transcript services and CollegeforTN initiative.

FEIN or SSN (optional)

9546105652

Amendment Changes Contract End Date: DXves [ Ino End Date: April 30, 2012

Maximum Liability {TOTAL Coniract Amount) increase/Decrease per this Amendment: $1.196,456.00

FY State } Federal Interdeparimental Other TOTAL Contract Amourt
FY2011 $622,774.00 § 573,682.00 $1,196,456.00
FY2012 $622,774.00 § 573,682.00 $1,196,456.00
TOTAL: $1,245,548.00 $1,147,364.00 $2,392,912.00

American Recovery and Reinvestment Act {ARRA)} Funding:

[Jves XIno

Budget Officer Confirmation: There is a balance in the

appropriation from which obligations hereunder are required to be

paid that is not already encumbered to pay other obligations.

fss Labe 2f

Russ Deaton, Associate Executive Director of Fiscal Affairs

Department Cede {opfioral)

332010613
332010517
332010511

Account Code {oplional)

4  FA1031822-01

Ty
Secured Document




AMENDMENT ONE
OF CONTRACT FA1031822

This Amendment is made and entered by and between the State of Tennessee, Tennessee Higher
Education Commission (THEC), hereinafter referred to as the “State” and XAP Corporation, hereinatter
referred to as the “Contractor/Grantee.” It is mutually understood and agreed by and between said,
undersigned contracting parties that the subject contract is hereby amended as follows:

1. Contract section B.1. is deleted in its entirety and replaced with the foliowing:

B.1.  This Contract shall be effective for the period beginning May 1, 2010, and ending on April
30, 2012. The Contractor hereby acknowledges and affirms that the State shail have no
obligation for services rendered by the Contractor which were not performed within this
specified contract period.

2. Contract section C.1. Maximum Liability is deleted in its entirety and replaced with the following:

C.t. Maximum Liability. In no event shall the maximum liability of the State under this Contract
exceed TWO MILLION THREE HUNDRED NINETY-TWO THOUSAND NINE HUNDRED
TWELVE DOLLARS ($2,392,912.00). The payment rates in section C.3 shall constitute
the entire compensation due the Contractor for all service and Contractor obligations
hereunder regardless of the difficuity, materials or equipment required. The payment
rates include, but are not limited to, all applicable taxes, fees, overheads, and all other
direct and indirect costs incurred or to be incurred by the Contractor.

The Contractor is not entitied to be paid the maximum fability for any period under the
Contract or any extensions of the Contract for work not requested by the Glate. The
maximum liabliity represents available funds for payment to the Contractor and does not
guarantee payment of any such funds to the Contractor under this Contract unless the
State requests work and the Contractor performs said work. In which case, the
Contractor shall be paid in accordance with the payment rates detailed in section C.3.
The State is under no obligation to request work from the Coniractor in any specific dollar
amounts or to request any work at all from the Contractor during any period of this
Contract.

3. Contract section C.3. Payment Methodology is deleted in its entirety and replaced with the
following:

C.3. Payment Methodology. The Contractor shall be compensated based on the payment
rates herein for units of service authorized by the State in a total amount not to exceed
the Contract Maximum Liability established in Section C.1.

a. The Confractor's compensation shall be confingent upon the satisfactory
completion of units, milestones, or increments of service defined in Section A.
b. The Contractor shall be compensated for said units, milestones, or increments of
service based upon the following payment rates:
Service Description Amount {per compensabie
May1, 2010 - Aprit 30, 2012 increment)
Career Planning and Test Preparation Tools
(A.3.a) $81,250.00 per quarter
High School Planning Tools (A.3.b.) $33,471.75 per quarter
College Planning Tools (A.3.¢.) $84,948.75 per quarter
Financial Aid Planning Tools (A.3.4) $33,471.75 per quarter
Life~-Long Portfolio and Professional Center (A.3.e.
and A.3.9.) $33,471.75 per quarter
Adult Module {A.3.1) $0.00 (Included with Contract)
Middle School Module (A.3.h.) $32,500.00 per quarter




. The Contractor shall not be compensated for travel time to the primary location of

service provision.

The revisions set forth herein shall be effective May 1, 2011, Al other lerms and conditions not expressly

amended herein shall remain in full force and effect.
IN WITNESS WHEREQF,

XAP CORPORATION:
{

H y »
N o) .
// ;,{‘ e g M—‘M\"“"*h,,./ ,,,,, .),/r’ // ,]'() (-_‘{‘j’l’/

(
TENNESSEE HIGHER EDUCATION COMMISSION:

DATE

(7 /A
Tl ‘/{/M\AOM/; / -/i;
HICHARD G. RHODA EXECUTIVE IHEC?TOR DATE 5



RICHARD G. RHODA X i RBILL MASLAM
Executive Director i Governor
STATE OF TENNESSER
TENNESSEE HIGHER EDUCATION COMMISSION
PARKWAY TOWERS, SUITE 1900
NASHVILLE, TENNESSEE 37243-0830
(615) 741-3605
FAX: (615) 741-5555
www,state.tn.us/thec/

MEMORANDUM

TO: Leni Chick, Contract and Audit Coordinator, Fiscal Review Committee

FROM: Will Burns, Associate Executive Director, Legal and Regulatory
Affairs

DATE: March 2, 2011

RE: Non-Competitive Contract Amendment Summary

XAP Corporation FA1031822 — Fiscal Analysis

The Tennessee Higher Education Commission {THEC) proposes to submit a non-competitive
contract amendment request to effectuate the term extension as currently provided for in the
contract for the provision of electronic transcript services and CollegeforTN initiative with XAP
Corporation.

Pursuant to the request of the Fiscal Review Committee, THEC is providing the information
below.

Actual Expenditures Anticipated in Each Year of the Contract

Background and Objectives: Tennessee lags regional and national averages in the educational
attainment level. According to the National Center for Higher Education Management Systems,
only six states have a working age population with a lower proportion of college graduates than
Tennessee. Currently, only 29.9 percent of Tennessee's adults aged 25-64 hold an Associate’s
degree or higher, compared to an average of 34.3 percent for Southern Regional Education
Board states and 37.2 percent for the nation.

Tennessee currently produces approximately 35,000 college graduates per year. Holding
conditions constant, current production indicates that annual degree production will be about
38,000 in 2015. To meet the national average, Tennessee needs to produce a cumulative
additional 269,000 degrees {Associates and Bachelors) by 2025. To achieve this goal, Tennessee
higher education must produce 44,000 postsecondary degrees per year by 2015 and eventually
59,000 degrees per year by 2025. in the other words, Tennessee needs to increase the number
of individuals obtaining degrees by 3.5 percent every year from now until 2025, according to
MeeetingtheChallengfromTN.gov/moa/what goal.




Fiscal Review Committee
Ms. Leni Chick

February 25, 2011

Page 2

In 2005, the Tennessee Department of Education (TDOE), Tennessee Student Assistance Corporation
(TSAC), and Tennessee Higher Education commission {THEC) sought a solution that would provide a
broad avenue of access to Tennessee educational opportunities beyond high school.

Product: Tennessee procured a solution from XAP Corporation to provide a broad avenue of access to
Tennessee education opportunities beyond high school. The resulting website www.CollegeforTN.org is
designed especially for use in Tennessee and allows the user, which includes students in grades K- 12,
to plan their future careers, begin to understand the need for higher education, know which
courses to take in middle and high school to be academically prepared for college, prepare for
tests, including ACT, SAT, and GRE, and learn how to apply for financial aid.  Additionally,
postsecondary students, parents, guidance counselors, and college access professionals will have
access to a comprehensive suite of career, college, and financial aid planning servicesin a web-
based environment using a single log-on and password.

The Contract term extension is May 1, 2011 through April 30, 2012. Anticipated expenditures include:

Service Description 5/1/11 ~4/30/12 Amount {per compensable increment)
Career Planning and Test Preparation Tools Module $81,250.00 per quarter

High School Planning Tools Module $33.471.75 per quarter
College Planning Tools Module $84,048.75 per quarter
Financiai Aid Planning Tools Module $33,471.75 per quarter
Life-Long Portfolio and Professional Center Module $33,471.75 per quarter

Adult Module $0.00 (Included with Contract)
Middle School Module $32,500.00 per quarter

Total $1,196,456.00

Justification for Non-Competitive Amendment

The State found no other entities who offer the comprehensive array of career, high school, college
and financial aid planning services needed by THEC, TSAC and the Tennessee school systems. No
other vendor offers the total package of needed solutions including: transcript, higher education
admission application, career exploration, high school planning, college planning, and financial aid
planning resources needed by Tennessee integrated into one common system. XAP also holds
extensive knowledge of State Board Rules and Regulations as well as the content/ curriculum
standards required by Tennessee law for school counselors, such institutional knowledge is invaluable
to the partnership and fosters the portal's success.

Recently, THEC conducted a study of on-line, college access resources including Career Cruising, Connect
EDU, Kuder, Inc., Myl0YearPlan, and Naviance, Inc. Of the six vendors identified, only XAP Corporation
meets all business, functional and technical requirements outlined by the state. XAP Corporation is the
anly vendor found offering career guidance (K -12 and adult), customizable school planning, college
access information articles (high school success, college planning, and financial aid), transcript exchange,
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professional center, and higher education admission application resources in one integrated system.
Additionally, with the exception of one other company, all companies required the school or
organization to purchase a license and required passcodes to enter the site. CollegeforTN is openly
available and customizable for the general public.

Of the vendors reviewed, ConnectEDU comes closest to meeting the four competencies required by
Tennessee. ConnectEDU does offer college profile and application information, transcript exchange
capabilities, and career exploration/high school planning tools but does not offer these features in an
open web portal format that ensures college access information is accessible to the general
public. ConnectEDU’s platform focuses exclusively on a portfolio structure where users store
information regarding their career and college planning. ConnectEDU’s portal structure does not
provide space for users to learn, for instance, how financial aid works or what steps are required in the
college admissions process. XAP'S product is designed as a web portal where the general public can
learn more about how to access higher education while benefiting from the tools and resources that
help users make decisions regarding their postsecondary plans, providing both college access
information (i.e, high school success content, college planning articles, financial aid planning guides,
state-customized content} and an online portfolio comprised of interactive tools (i.e., career
assessments, SAT/ACT test prep, college applications, four year course plans).

Additionally, THEC compiled a cost comparison of states currently using XAP Corporation’s Transitions
product. Using public secondary student enroliment as a metric for comparison, the cost analysis
indicates that Tennessee’s negotiated contract rate results in an annual per student cost that is in line
with other states. Only Georgia, Iliinois, and lowa have an annual per student cost lower
than Tennessee’s negotiated rate. However, unlike Georgia, Hlinois and lowa, Tennessee’s contract with
XAP Corporation provides career exploration resources to all elementary students. This significant
feature difference accounts for the higher annual cost per student.

Currently, THEC holds a $1.5 million contract with a full service marketing firm to promote coliege
access and success; using CollegeforTN.org is the call to action in every aspect of this public outreach
campaign. All campaign outreach materials direct students and their parents to visit CollegeforTN.org
with the tagline "Higher Education. Put Your Mind To It." The campaign is in its third year and has seen
much success winning several awards on the regional and national level. The most recent initiative is the
printing of 50,000 Paws in Jobland Activity Books to be distributed to every school serving 2nd grade
students with a class set of activities that integrate the Paws in Jobland module on the CollegeforTN
TN.org website. Lastly, state personnel, in partnership with XAP, have extensively trained school
administrators, school counselors, teachers, higher education personnel, and college access
professionals across Tennessee in  using the resources of CollegeforTN.org. A change if vendor
would result in the need for re-training each of these professionals that would result in a substantiat loss
of personnel time, state resources and grant funds.

XAP Corporation provided exemplary services for the State of Tennessee for the last several years. The
company maintains historical data, experience and background knowledge that all other vendors lack.
Over 250,000 students created accounts on CollegeforTN.org. In 2010, there were over 200,000 visits to
the webpage, with 2,000,000 page views. A new vendor will result in the loss of the portfolio
information for each of those accounts and would result in the loss of all records of admission
applications submitted, assessments taken, careers explored, high school planning completed for over
250,000 Tennesseans. Furthermore, several local school districts have or are in the process of
incorporating CollegeforTN.org into their classroom curriculum.



Xap Contract Budget Distribution

Service Description

Amount (per quarter)

Amount (per year)

Funding Source

Career Planning and Test Preparation Tools {A.3.a.) $81,250.00 $325,000.00 CACG
High School Planning Tools (A.3.b.) $33,471.75 $133,887.00 GU
College Planning Tools (A.3.c.) $84,948.75 $339,795.00 Lottery
Financial Aid Planning Tools (A.3.d.) $33,471.75 3133,887.00 Lottery
Professional Center (A.3.g.)

Transcript Services® $25,000.00 $100,000.00 Lottery

Educator Access to Student Portfolios $4,235.87 $16,943.48 CACG
Life-long Portfolio (A.3.e.) $4,235.88 $16,943.52 GU
Aduit Student Module (A.3.1) $0.00 $0.00 N/A
Middle School Module (A.3.h.) $32,500.00 $130,000.00 GU
Totais $2992,114.00 $1,196,456.00

Amount (per quarter}

Amount (per year)

Lottery Funds $143,420.50 $573,682.00
Gear Up (GU) $70,207.63 $280,830.52
College Access Challenge Grant (CACG) $85,485.87 $341,043.48
Total $299,114.00 $1,196,456.00

*Transcript services include technical assistance for school counselors in uptoading transcript data, creation of
transcripts using the state transcript template and the ability for educators to send transcripts to both TSAC and
higher education institutions. Transcripts are priced at $2.50 per transcript up to 40,000 transcripts. There is no

charge for transcripts beyond 40,000 transcripts.




Supplemental Documentation Required for

Fiscal Review Committee

Will Burns, Associate *¥Contact
*Contact Name: | Executive Director, Legal Phone: 615.741.7571
and Regulatory Affairs )
R MP— * g
Original Contract FA1031822 Original RF'S 33201-03310
_ Number: Number:
- Edison Contract 19758 PI%%;?EQEILS“
‘Number: (if applicable) applica bl o)
- *Original Contract *Current End .
April 30, 2011
Begin Date: May 1,2010 Date: April 30,20
Current Request Amendment Number: ONE
(if applicable)
Proposed Amendment Effective Date: May 1, 2011

(if applicable)

Higher Education

*Department Submitting:. '

- *Division:-

Tennessee Higher Education
Commission (THEC)

' *Date Submitted:

March 2, 2011

"Submltted Within Sixty (60) days:

YES

If not, explain:

NA

*Contract Vendor Name:

XAP Corporation

*Current Maximum Liability:

$1,196,456.00

*Current Contract Allocation by Fiscal Year:

(as Shown on Most Current Fully Executed Contract Summary Sheet)

FY:2011 FY: FY:

FY:

FY

$ 1,196,456 8

$

*Current Total Expenditures by Fiscal Year
{attach backup documentation from STARS or FDAS report)

of Contract:

$

FY:2011 FY: FY:

FY:

FY

b 897,342 $ 8

$

$

IF Contract Allocation has been greater
than Contract Expenditures, please give
the reasons and explain where surplus
funds were spent:

NA

IF su':r"plus"funds have been carried
forward, please give the reasons and
provide the authority for the carry.
forward provision:

NA

IF Contract Expenditures exceeded
Contract Allocation, please give the
reasons and explain how funding was
acquired to pay the overage:

NA




Supplemental Documentation Required for
Fiscal Review Committee

*Contract
_ Funding { - State: . Federal: $622,774.00
~_Source/Amount;:
. Interdepartmental: | ;04 6a9 0 " Other:
If “other” please define:

Dates of All Previous Amendments or | Brief Description of Actions in Previous
Revisions: (f applicable) Amendments or Revisions: (if applicable)

Method of Original Award: (f applicable) | Non-competitive Contract

o _”"_What_were the projected costs of the service -
‘. for the entire term of the contract prior to | NA
o contract award?
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Fiscal Review Committee

For all new non-competitive contracts and any contract amendment that changes
Sections A or C.8. of the original or previously amended contract document,

provide estimates based on information provided the Department by the vendor for
determination of contract maximum liability. Add rows as necessary to provide all.
information requested.

If it is determined that the question is not applicable to your contract document
attach detailed explanation as to why that determination was made.

Planned expenditures by fi scal year by dehverable Add rows as necessary to mdlcate ail
: est:mated contract _cxpendltures '

Delwerable de%criptlon: .

CFY: 2011

Y2012

© FY

- FY' g

Career Pfannlng and Test
Preparation Tools Module

$81,250.00 per gtr

$81,250.00 per qir

High School Planning Tools
Module

$33,471.75 per gtr

$33,471.75 per gir

College Planning Tools
Module

$84,948.75 per gfr

$84,948.75 per gir

Financial Aid Planning Tools
Meodule

$33,471.75 per qfr

$33,471.75 per atr

Life-Long Portfolio and
Professional Center Module

$33,471.75 per qtr

$33,471.75 per qtr

Adult Module

$0.00 (included with
Contract)

$0.00 (Included with
Contract)

Middle School Module

$32,500.00 per gtr

$32,500.00 per gtr

Proposed savings to be realized per fiscal year by entering into this contract, If

amendment to an existing contract, please indicate the proposed savings to be realized by -
the amendment. Add rows as necessary to define all potential savings per deliverable.

Deliverable FYy:
description:

- FY:

FY:

FY:

- FY: |

Comparlson of cost per fiscal year of obtaining this service through the proposed contract
~or amendment vs. other options. List other options available {including other vendors),
cost of other options, and source of information for comparison of other options (e.g.
catalog, Web site). Add rows as necessary to indicate price differentials between contract

deliverables.
Proposed _ S
Yendor Cost: | - gy, FY: FY: | FY: .. Fy:
(name of O S L o T
vendor)
Other Vendor |- FY: FY: CRY: CFY: | FY
Cost: (name : -
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of vendor)

Other Vendor
Cost: (name FY: FY: FY: FY:
of vendor)




Page No, 1

ReportiD: APY2000 PeopieSeft Accounts Payable
DETAILED PAYMENT HISTORY BY VENDOR Run Date 31212011
Run Time 10:30:38 AM
From  Juli@/2010 To Man03/2011
amit Vendor: SHARE 0000087443
ayment Currency: Usb

Payment Ameunt  Document Sequence

ayment Ref Date Handding Status Remit fo Pay Cycle Seq
00580581 Now/12/2010  RG Fald Xap Corporation ACH ava §1,250.00 USD
3534 Hayden Ave
Culver Giy
68
CA a0232
Unite| States
Unit Voeucher 1B Invaice 1D invaice Date Discount Taken Faid Araunt
33201 00001248 KAP July 10679 Nov/31/2010 040 USD 81,260.00US0
60611278 Deci01/2010 RG Paid Xap Corporation AGH 883 81,250.00 USD
3534 Hayden Ave
Culver City
o8
CA o0232
United States
unlt Voucher I3 incice 1D Iivalce Date Giscount Taken Faid fount
asz20 00601250 KAP Aug 10197 Nov/01/2040 000 USD 81.250.00U5D
00638206 Qecf21/2010 RG Faid Xap Corporatlon ACH 1.033 435728.00 UsD
3534 Hayden Ave
Gulvar Sily
g8
Ca 0232
Uniied States
Uni Voucher 1D Invaice If) Involue Cato Discount Taken Faid Anount
33201 Q0001367 10132 Novi01/2010 .00 UsD 217,884.00USD

3321 Q000136 10361 New/01/2010 000 USD 217,864.800USD




Report 1D: APY2000 Peaplesofl Accolnts Poayable Fage No. 2
DETAILED PAYMENT HISTORY BY VENDOR fun Dato 212041
Run Time 10:30:38 AM
From:  Julf01/2810 Ta:  Mar32011
amit Vendor: SHARE 0000067443
ayment Currancy uso

aymant Rof Data Handiing Status Romit fo Pay Cycie Sog Payment Amount  Document Sequonse
00726413 Mar/03/2011 RG Paid Xap Corporation ACH 1,182 289,114.00 USD
3634 Hayden Ave
Cutver City
68
TA 0232
United Stales
Linit Voycher 1) Invoico D Invalce Date {iscount Taken Pt Arount
83201 00001498 10417 Febi01/2017 0.00 USD 217,664.00U80
33201 10001507 10414 Fab/01/2011 0.00 Ush 81,250.00U8D

§97,342.00 USO
897,342.00 USD
897,342.00 UKD

Total for EFT Payments
Total for Bank Account:

Total For Gusrency

£nd af Repert
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Non-Competitive Amendment Request

RGT required for a contract with a fadersl, Tennesses, of Tennesses local government antity of @ grant.
Route a comnleted request, as one file in PDF format, via e-mad attachment sent 10 Agsnrs ARSursetsinte tn,us

APPROVED

COMMISSIONER OF FINANCE & ADMINISTRATION

Request Tracking # 33204-03310

Procuring Agency Tennessee Higher Education Commission (THEQG)

Contragior XAP Corporation

Contract ¢ Faigaigzz

Propesed Amandment ¥ ONE

Edison 1D # 1497581

Contract Begin Date May 01, 2010

Current Contract Bxd Date
= wWith ALL options o extend exersised

April 30, 2015

Proposed Contract End Date April 30, 2015
— wilh ALL oplions fe sxiend exorcised !

Current Maximum Contract Cost
- with &LL oplioms B extend exercised

$ 5,98%,280.00

Proposed Maximum Contract Cost
~ with ALL options fr extond exercised

$ 6,882,280.00

Oftice Tor Information Resources Endorsement " ttached
= WGraalion fechnaiogy service (NI fo THIDAY [':3 Not Applicable E@ Adtac

sHesith Initlative Support

A ; -
e
— heallivietated profpssional, phermateutical, laboratory, or imaging service Not Applicable [j Attach

Human Resources Suppoet ;
- glate ompinyse aling service @ Not Applicable [:} Attached

Explanation Negd for the Fraposed Amendment

tn 2010, THEC submitted a five-year Contract with XAP Corporation for the provision of
electronic ranscript services and CollggelorTN initiative. Due to concerns expressed by the
Coamptroller's office regarding funding, THEC was asked to prepare a one-year contract with
provision B.2. Term Extension, so that these services would receive an annual review. As the

age 1 of 3
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Reguest Tracking # 33201-03310

Cortract expires April 30, 2011, THEC is submitting the Amendment accordingly.

Name & Address of the Contractor's Principal Owner(s} - NOT requirad for a TN slate sducalion institulion
XAP Corporation

3534 Haydarn Ave.

Culver City, CA

BOR32

Bvidence Cantractor's Experience & Length Of Experience Providing the Service

XAP s @ vusted and proven parther to numerous organizations including university and college
systems, state agencies (e.q, College Foundalion of North Carolina — see wwwelncorg, Florida
Department of Education, Mizsissippi Depariment of Education, Oklahoma Stale Regents for Higher
Education), regioral  education  compacis {eg., Southern Regional Education Board- see
www eleciroriccampys.org), the California State University Svstem- see  www.osumenioredy  and
California Coramunity College System - see  www.cccapplyorg), and  the U.S. Depariment of
Education {see wwwstudeniaid.edaoy). For these organizations and many others, XAPF has
designed, developed and implemented technology solutions aligned with the pariners’ stated
objsctives, such as improving postsecondary-altending rates, inoreasing awareness of posisecondary
apportunities, and faciliating online admissions applications and electronic student record exchange.

Today, XAP continues w0 be the leader In college success portals, helping serve over 40 million
students and thelr families to build aspirations and ncrease opportunities.

* 25+ years of vendor axperience providing career planning resources across an international
landscape o students and adults

w T2+ venrs of vendor experience delivaring Internet-based college planning resources across
a national landscepe

“ Experience in providing integrated college access systems in Colorado, Georgia, North
Carnlina, Rhode Istand, ang 25 other states, Southern Regional Education Board and US
Department of Education

Efforts to identify Reasonable, Competitive, Prosuremant Alternatives

THEC wndusted a sludy of ondine, college access resourees including Caresr Grulsing, Connect EDU,
Kuder, fng., My10YearPian, and Naviance, Inc. O the six vendors identified, only XAP Corporation meets
al business, functionat and technical requirements outlined by the state. XAR Corporstion is the only
vendor found offering carser guidance (K -12 and adult), customizable school planning, college access
information articles {high school success, coliege plarning, and firancial aid), Yanscript exchange,
professional center, and higher aducation admisslon application resources in one integrated syster.
Additionally, with the exceplion of one otiwer company, &t companies required the school or srganization
o purchase a feense and raquired passcodes o enier the site. CollegeforTN s openly avaifable and
customizabla for the general public.

{f the vendors reviewed, ConnectEDU comes clogsast to mesting the four competencies reguired by
Tennessen. ConnectBDU doss offer college profile and application information, franscript exchange
capeabilities, and carser exploration/bigh school planning tools but does not offer these features in an
open web portal format thal ensures college access information s accessible lo the general
public. ConnectiEDLFs platform focuses exclusively on a portfolio structure where users stare information
regarding their caraer and college planning. ConnectEDU's portal structure does not provide space for
ysers 1o fearn, for insiance, how financial aid works or what steps are required in the college admissions
process. XAP'S produst is designed as a web portad where the general publlic can learn more about how
to access higher education while benefiting from the tools and resources that help users make decisions
regarding thelr postsecondary plans, providing both college access information {i.e., high school succesy

Page 2 of 3
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content, oollege planning articles, financial aid plannming guides, state-customized content) and an online
parifolio comprised of interactive ols {l.e., carcer assessmeanis, SAT/ACT tes! prep, college applications,
four yvear course plans).

Additionally, THET compiled & cost comparison of slates currently using XAP Corporation’s Transitions
product. Using public secondary student enroliment as a melric for comparison, the cost analysis
indicates that Tennessee’™s negotiated contract rate results in an annual per student cost that is in line
with  other  states. Only Georgia, llincis, and lowa have an annual per student cost lower
than Tennesses's negotiated rate. Mowever, unlie Georgia, lincls and lows, Tennssses’s condract with
XKAP Corporation provides career exploration resources o all slementary sfudents. This significant
featra difference accounis for the higher annual cost per student,

Justiftcation - specifically explain why non-compsiitive negotiation is i the bost inferest of the stats

As staled previously, THEC conducted a review of ondine, college sccess resources and were
unable o find ancther company with the ability to meet all husiness, functionat and technical
reguirements. It is important to highlight, XAP s the only company THEC found offering career
guidance {K- 12 and adult), customizable school planning, transcript exchange, professional center,
and higher educstion admissions application resources all in one integrated system access via a
single log on, Upon identifying Tennasses’s goals and needs, as described above, and XAP'S unique
programmatic benefits, stalf members secured references from peer states and were advised that
XAP in the preferred vendor of states working 1o rake large gains in high school graduation, college
enroiimant, and degres production,

Agenay Hewd Signature and Date -~ MUST be signed by the ACTUAL agency head as defailed on 18 turrent
Signature Certification. Signature by an authorized signatory 19 acceptable only in documented exigent circumstannes

f;« v-;- /y‘ ;/‘"/.:\‘\\,\/"";J /f
Al it e i 7 e @& oo
RICHARD . RHODA, EXECUTIVE DIRECTOR DATE

Page 3 of 3



OIR Pre-Approval Endorsement Request
E-Mail Transmittal

TO Jane Chittenden, OIR Procurement & Contract Management Director
Department of Finance & Administration

E-Mall : Jane.Chittenden@tn.qov

FROM : Marcie Miils, Contracts Administration Manager
Tennessee Higher Education Commission {THEC)
E-Mail : Marcie Mills@tn.gov

DATE : Aprit 5, 2010

RE ; Request for OIR Pre-Approvail Endorsement

AFPLICABLE RFS # 33201-03310

OIR ENDORSEMENT SIGNATURE & DATE :

7%_:&4_{"{ ::":’77:"23 »*/',’?/,;Lagé“ )
Chiét Information Offfcer /
NOTE: Proposed contract/grant support is applicable to the subject IT service technical merit.

Office for Information Resources (QIR) pre-approval endorsement appears to be required pursuant to professional service
contracting regulations pertaining to procurements with information technology as a component of the scope of service.
This request seeks to ensure that OIR is aware of and has an opportunity to review the procurement detalled below and in

the attached documents,

Please document QIR endorsement of the described pracurement {with the appropriate signature above), and return this
document via e-mail at your earliest convenience,

1 SUBJECT PROCUREMENT DOCUMENT TYPE (mark one} :
[ Irrp
[:] Competitive Negotiation Request D Aiternative Procurement Method Request
‘Z} Non-Compatitive Contract Request D Non-Competitive Amendment Request
D Contract D Contract Amendment [:] Grant D Grant Amendment

2 iNFORMATlOR SYSTEMS PLAN {ISP} PROJECT APPLICABLITY :

l:] Not Applicable to this Request IE Applicable - College Access Portal/Transcript
Exchange (GU0910) Project Disposition

RESPONSE CONFIRMED BY : O.W, Higley, Assistant Executive Director of Fiscal Affairs, 1T




APPLICABLE RFS # 33201-03310

3 CONTRACTING AGENCY CONTALT :
Marcie Mills, Contracts Administration Manager
Teiephone # 615.532,3500
Marcie Mills@in.gov

O.W. Higley, Assistant Executive Director of Fiscal Affairs, IT
Telephone # 615.532,9846 "

O.W Higlev@in qov

4  SUBJECT INFORMATION TECHNOLOGY SERVICE DESCRIPTION :

Tennessee procured a solution from XAP Corporation fo provide a broad avenue of access to
Tennessee  education opportunities  beyond high  school. The resulting website
www, CollegeforTN.org is designed especially for use in Tennessee and allows the user, which
includes students In grades K — 12, to plan their future careers, begin to understand the need for
higher education, know which courses to take in middle and high school to be academically
prepared for college, prepare for tests, including ACT, SAT, and GRE, and learn how to apply for
financial aid. Additionally, postsecondary students, parents, guidance counselors, and college
access professionals will have access to a comprehensive suite of career, collegs, and financial aid
planning services in a web-based environment using a single log-on and password,

Functional Requirements: The Contractor shall provide the following functional requirements:

a Customizabie user access permission levels 10 accommodate muitipte roles.
b, Customizable user interface that provides integrates and/or supports social networking;
C. A single integrated portal with no or fimited links to subsystemns that provides core features such as:

{1 Single sign-on capabilities in a secure online environment requiring the use of & secured
user id and password.

{2) Ability to identify, track and regord student career interests.

{3} K-12 roadmaps that lead and measure a student's progress through the system's
functionality and activities in & logical order culminating with the student arriving at their
chosen college or career destination.

(4) A lifelong electronic portfolio to support student's future education and employment goals.

{5) Integrated ACT/SAT/GRE test prep and recording capabilities.

(6} Electronlc admisslons application capabilities to Tennessee higher education
institutions,

{7 Eiectronic academic transcripts delivery to include high school to high school, high school to
Tennessee agencies, high school to college, and college to college.

(8 Electronic assessment prep and delivery.

{9 Student and Adult learner resume deveiopment capabifities.

(10}  Capabilities to provide or supporl the delivery of financial aid information on federal and
Tennessee grants, scholarships, work study and student loans including the capabilities to
provide and/or integrate alectronic applications assoclated with each program,

(11)  Capabilities to upload, store, retrieve and update academic and career related documents.

d The ability to link to external websites andfor return pre-determined student support services and/or
program information to the student.

e On demand training refated to the tools, features, and functionality for regional and Tennessea level
users and administrators.

Technical Requirements: The Conlractor shall provide the following technical requirements:

a A fow cost, interoperable, and commercial off-the-shelf solution that ayoids new development, and
leverages new or existing technologies.

b. Compliance with the Children’s Onling Privacy Protection Act (COPFA),




APPLICABLE RFS # 33201-03310

Compatibility and integration with the Occupational Employment Statistics Program (OES),
Electronically supported administration of assessments and accountability as outlined by the No

Interoperability (easy import, export or integration) with Tennessee student information systems
{district and state level), GEAR UP programs, and other Coflege and Career applications,

The ability to add and change content, links, and pages to best suil the needs of Tennessee.

The ability to incorporate Tennessee based information including employment cutlook data to

address Tennessee specific needs (i.e. the creation of a College Access Network page or a page

Both standard and ad-hoc reporting on the state, district, and schooi level with capabiiities of offering
aggregated or disaggregated data on syslem usage, student portfolios, career interests individually
or by groups, academic progress, pre-determined legson plans, academic assessments, test and/or

Timely system updates reflecting policy changes at both the federal and state levels.

a
Child Left Behind (NCLB) Act,
e
f.
g.
dedicated to Tennessee-specific financial aid options).
b,
eXit exam scores.
L
13 Both on-site and fully hosted software options.
k. 24 x 7 support capabilities,
l. Minimum down-time.
m. The Contractor shall renew the domain name CollegeforTN.org as required.

5 REQUIRED ATTACHMENT(S) AS APPLICABLE {(coples without signatures acg_eptable) 3
Eﬂ RFP, Competitive Negotiation Request, Alternative Procurement Method Request, or

Non-Competitive Contract/Amendment Request

D proposed contract/grant or amendment

D original contract/grant & any prior amendments




GENERAL ASSEMBLY OF THE STATE OF TENNESSEE

FISCAL REVIEW COMMITTEE
320 Sixth Avenue, North — 8t Ficor
NASHVILLE, TENNESSER 37243-0057

615-741-2664

Sen. Bill Ketron, Chairman Rep. Charles Curtias, Vice-Chairman
Senators Representatives
Douglas Henry Repinald Tate Harry Brooks Donna Rowland
Doug Jackson Ken Yager Curtis Johnson Tony Shipley
Brian Kelsey Steve McManus Curry Todd
Randy McNally, ex officio Mary Pruitt Hddie Yokley
Lt. Governor Ron Ramsey, ex officio Craig Fitzhugh, ex officic

TO:

FROM:

DATE:
SUBJECT:

Spealer Kent Williams, ex officio

MEMORANDUM

The Honorable Dave Goetz, Commissioner
Department of Finance and Administration

\l
Bill Ketron, Chairman, Fiscal Review Committee Q-)\»/ "y
Charles Curtiss, Vice-Chairman, Fiscal Review Committee'

April 28, 2010

Contract Comments
(Fiscal Review Committee Meeting 4/26/10)

RFS# 332.01-03310

Department: Tennessee Higher Education Commission (THEC)
Contractor: XAP Corporation

Summary: The proposed five-year contract is for the provision of
electronic transcript services and support for the CollegedTN.org
program and Web site. The proposed contract has a term beginning May
1, 2010, and ending April 30, 2015.

Maximum liability: $5,982,280
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Opinion No. 11-20

Use of Net Lotiery Proceeds

QUESTION

Has the General Assembly appropriated net lottery proceeds for the purposes authorized
by Article XI, Section 5, of the Tennessee Constitution?

OPINION

The following principles apply to any expenditure of net lottery proceeds. The
expenditure must supplement, rather than supplant, available non-lottery funds. Net lottery
proceeds must first be used to fund financial assistance programs for students of post-secondary
educational institutions. Remaining net lottery proceeds may be used for the other purposes
listed in Article XI, Section 5.

Based on the information provided with this request, net lottery proceeds have been
appropriated for a variety of purposes as follows:

1, THEC and TSAC Expenditures Related to Scholarship Programs

a, 1 Cleartly, scholarships awarded under Tenn. Code Ann. §§ 49-4-901, et seq.,
“provide financial assistance to citizens of this state to enable such citizens to attend post-
secondary educational institutions located within this state,” within the meaning of Article X1,
Section 5, of the Tennessee Constitution. It is the opinion of this Office, therefore, that net
lotlery proceeds may be expended directly for these scholarships,

ii. Research indicates the General Assembly has also appropriated earnings from the
lottery-for-education account in the State Treasury to supplement the Tennessee Student
Assistance Award Program under Tenn. Code Ann, §§ 49-4-301, et seq. It is not clear that these
earnings are “net proceeds of the lottery’s revenues” subject to the limitations in Article XI,
Section 5, of the Tennessee Constitution. In any case, these awards also “provide financial
assistance to citizens of this state to enable such citizens to attend post-secondary educational
mnstitutions located within this state,” within the meaning of Article XI, Section 5. 1t is the
opinion of this Office, therefore, that earnings from the lottery-for-education account may be
expended directly for awards under this program.
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b. Money spent to purchase laptops for students eligible for dual enrollment grants
“provide(s] financial assistance to citizens of this state to enable such citizens to attend post-
secondary educational institutions located within this state,” within the meaning of Article X1,
Section 5, of the Tennessee Constitution. It is the opinion of this Office, therefore, that net
lottery proceeds may be expended for this purpose.

c. 1t is the opinion of this Office that net lottery proceeds may be used to pay
administrative expenses incurred by TSAC and THEC that are reasonably necessary for those
agencies effectively to manage the lottery scholarship program.

d. Contract with XAP Corporation

Based on the information supplied, some of the services provided under a contract
between THEC and XAP Corporation appear to be reasonably necessary to manage the lottery
scholarship program. It is the opinion of this Office, therefore, that net lottery proceeds may be
used for the costs of the following components described under Section A.3 of the contract:

A. College Planning Tools (A.3.c.} to the extent they are used to provide information
about Tennessee higher education institutions to students and to enable students to apply for
admission to these institutions;

B. Financial Aid Planning Tools (A.3.d.);

C. Services through the Adult Student Module (A.3.f) that enable students to apply
to Tennessee higher education institutions and to obtain lottery scholarships and other financial
aid to attend these institutions; and

D. Services provided through the Professional Center (A.3.g.) that enable educators
to send student transcripts to Tennessee higher education institutions and to TSAC for lottery
scholarship GPA verification.

But the costs of the Career Planning Tools (A.3.a.), High School Planning Tools (A.3.b.),
Life-long Portfolio (A.3.e.), Adult Student Module (A.3.f) (to the extent not providing college
and financial aid planning), Professional Center (A.3.g.) (for services besides the transcript
transmission services noted above), and Middie School Module (A.3.h.) do not appear to be
reasonably necessary to manage the lottery scholarship program. For this reason, it is the opinion
of this Office that they may not be funded from net lottery proceeds, Further, these expenses are
not for the purpose of capital outlay projects, early learning programs, or after schoo! programs
within the meaning of Article XI, Section 5, of the Tennessee Constitution and as currently
authorized by statute through Tenn. Code Ann. §§ 49-6-701, ef seq. (after school programs);
Tenn. Code Ann. §§ 49-6-101, ef seq. (pre-kindergarten programs); and Tenn. Code Ann. § 49-4-
940(c) (energy efficient schools fund).

e. Reasonable expenses related to administering lottery scholarship day are part of the
costs to “provide financial assistance to citizens of this state to enable such citizens to attend
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post-secondary educational institutions located within this state,” within the meaning of Article
Xl, Section 5, of the Tennessee Constitution, It is the opinion of this Office, therefore, that net
lottery proceeds may be used for this purpose.

2. a. Early Learning Programs

L 1t is the opinion of this Office that funds spent on eatly learning programs in
accordance with Tenn. Code Ann. §§ 49-6-101, e seq., comply with the restrictions on net
proceeds of the lottery’s revenues under Article X1, Section 5, of the Tennessee Constitution.

ii, Expenses to conduct the pre-K longitudinal study are administrative expenses that
are reasonably necessary to administer the pre-kindergarten programs authorized by law, It is the
opinion of this Office, therefore, that net loitery proceeds may be used to pay these expenses.

b. After School Programs

It is the opinion of this Office that funds spent on after school programs in accordance
with Tenn. Code Ann. §§ 49-6-701, ef seq., comply with the restrictions on net proceeds of the
lottery’s revenues under Article X1, Section 3, of the Tennessee Constitution.

3. It is the opinion of this Office that the General Assembly may appropriate net lottery
proceeds available after allocations for lottery scholarships to fund projects under the Energy
Efficient Schools Initiative of 2008, Tenn. Code Ann. §§ 49-17-101, ef seq. These proceeds may
also fund administrative expenses reasonably necessary to administer this program,

ANALYSIS
Article X1, Section 5, of the Tennessee Constitution, provides in relevant part:

The legislature shall have no power to authorize lotteries for any purpose, and
shall pass laws to prohibit the sale of lotlery tickets in this state, except that the
legislature may authorize a state lottery if the net proceeds of the lottery's
revernues are allocated o provide financial assistance to citizens of this state 1o
enable such citizens to atiend post-secondary educational institutions located
within this stare. The excess after such allocations from such net proceeds from
the lottery would be appropriated to:

(1) Capital outlay projects for K-12 educational facilities; and

(2) Early learning programs and after school programs.

Such appropriation of funds to support improvements and enhancements for
educational programs and purposes and such net proceeds shall be used to

supplement, not supplant, non-lottery educational resources for educational
programs and purposes.



Page 4

(emphasis added). This language creates a clear priority in favor of the financial assistance
program for post-secondary education students. Op. Tenn. Att’y Gen. 03-015 (February 10,
2003). Thus, the term “excess” as used in Article X1, Section 5, vefers to any net proceeds of the
state lottery remaining after funding the financial assistance program established by the General
Assembly for Tennessee citizens to attend post-secondary institutions. Jd. The Constitution,
therefore, provides that net lottery proceeds must be used for one of three different purposes:
first, “to provide financial assistance to citizens of this state to enable such citizens to attend
post-secondary educational institutions located within this statef;]” second, for “[c]apital outlay
projects for K-12 educational facilities;” and third, for “[elarly learning programs and after
school programs.” Further, net lottery proceeds must be used to supplement, not supplant, non-
lottery educational resources for education programs and purposes.

Disposition of lottery revenue is governed by Tenn, Code Ann. § 4-51-111. Under
subsection (a)(2) of this statute, the Tennessee Education Lottery Corporation must pay its
operating expenses from its lottery proceeds. Under Tenn. Code Ann. § 4-51-111(b), the
Corporation must transfer net lottery proceeds to a lottery-for-education account within the State
Treasury. The same statute establishes several reserve and subaccounts to be maintained within
the lottery-for-education account,

This opinion relies on documents accompanying the request. These documents include
extensive information about education programs and expenses funded with net lottery proceeds.
The following is a summary of each document:

1. A spreadsheet comparing appropriation requirements and state revenues for fiscal
years 2003-2004 through 2013-2014. The document provides details about “Appropriation
Requirements” that include the following;

Higher Education Scholarships Base

TSAA Need-Based Scholarships

Pre-Kindergarten Program

Tennessee Higher Education Commission

Tennessee Student Assistance Corporation

Education: E-Transcripts for Tennessee Higher Education Commission
Education: Lottery Scholarship Day

Comptroller: Pre-K Longitudinal Study

2. A 2009-2010 summary report for the Tennessee Education Lottery Scholarship
Program. This document details amounts awarded under the following: Hope Foster Care Grant;
Dual Enrollment Grant; Math and Science Teachers Program; Helping Heroes Grant; and Rural
Health Loan Forgiveness. The same document reflects awards by educational institution.

3. The Tennessee Education Lottery Scholarship Program Annual Report, (the “Annual
Report”), reflecting outcomes through Fall 2009. This document provides extensive narrative
information about the program.
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4. A list of lottery expenditures by the Tennessee Higher Fducation Commission
(“THEC”) for fiscal year 2009. Items on this list are the following: Salaries and Benefits;
Operational Expenses; and “Laptop Project,” required by 2008 Tenn. Pub. Acts ch. 1142,

5. A more detailed list of THEC administrative expenses, broken down into salaries and
employee benefits; travel expenses; and printing, copying, communication, and shipping
expenses, The document also lists data processing, office supplies, rental, and billing services.

6. A narrative description of activities of THEC lottery-related personnel.

7. and 8. Details of administrative expenditures from lottery funds by the Tennessee
Student Assistance Corporation (“I'SAC™). These include salaries, employee benefits, travel,
rental, communication, copying, and printing charges.

The fundamental purpose in construing a constitutional provision is to ascertain and give
effect to the intent and purpose of the people who adopted it. Cleveland Surgery Center, L.P. v.
Bradley County Memorial Hospital, 30 S.W.3d 278, 281 (Tenn. 2000). Thus, when construing a
constitutional provision, courts must give its terms their ordinary and inherent meaning. Barrett
v. Tennessee Occupational Safety and Review Commission, 284 S.W.3d 784, 787 (Tenn. 2009),

Many of the expenditures listed in the material ave explicitly authorized by state statutes.
The Tennessee Supreme Court recently acknowledged that a construction of the Constitution
adopted by the legislative department and long accepted and acquiesced in by the people is
entitled to great weight, and in the absence of some showing of palpable error, is to be accepted
as a correct interpretation. American Civil Liberties Union of Tennessee v. Darnell, 195 8.W.3d
612, 627, n. 12 (Tenn. 2000) (quoting LaFever v. Ware, 211 Tenn. 393, 365 S.W.2d 44, 47
(1963)).

1. HOPE SCHOLARSHIP AND OTHER SCHOLARSHIP PROGRAM
EXPENDITURES

Most of the net lottery proceeds have been expended to support the HOPE Scholarship
Program and other scholarship programs. These programs operate under Tenn. Code Ann. §§
49-4-901, ef seq. They are administered by TSAC, and THEC is charged with evaluating them.
Tenn. Code Ann. § 49-4-903. The following discussion will consider the different expenditures
listed in the materials provided to determine whether they fall within the first purpose for which
net lottery proceeds may be used, which is “to provide financial assistance to citizens of this state
to enable such citizens to attend post-secondary educational institutions located within this state.”
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a, Grant Awards
i. Scholarship Programs under Tenn. Code Ann. §§ 49-4-101, ef seq.

The Annual Report summarizes the Tennessee Education Lottery Scholarship Program as
follows:

The Tennessee Education Lottery began operations on January 20, 2004, Lottery
proceeds fund scholarships for Tennessee students attending eligible public or
private colleges and universities across the state. Initial qualification and renewal
criteria for the program were set in 2003. The legislature adjusted the
qualification criteria in 2005 and the renewal criteria in 2008, Additionally, the
legislature added a Non-traditional Student Grant and Dual Enrollment Grant in
2005 and several smaller provisions in 2006 and 2008.

Pursuant to Public Chapter 1142, which was signed into faw in July 2008, the
most significant policy changes to the program since inception were implemented
in Fall 2008. One of the reforms was a provisional method for maintaining the
award after the student attempted 72 credit hours. Additionally, the law approved
an expansion of the Non-traditional Student Grant, If a student is age 25 or over,
has an adjusted gross income of $36,000 or less, and has never attended or has
been away from college for two years, he or she can become eligible for a Non-
traditional Student Grant by completing 12 hours of collegiate coursework with a
minimum 2.75 cumulative GPA.

In addition to changes in the scholarship programs, the state has also made lottery-
funded grants available to veterans of the Global War on Terror, students pursuing
degrees in math and science education, and students who pursue medical
education with the intention of serving a rural health shortage area. Also in 2008-
09, the state used a combination of lottery reserve earnings and other non-
recurring revenues to provide $10 million so that 5,000 additional students could
receive Tennessee Student Assistance Awards (TSAA), which provide grants to
financially needy undergraduate students who are residents of Tennessee.

Annual Report at 1-2,

Statutes governing eligibility for financial aid under various programs funded with net
lottery proceeds appear at Tenn. Code Ann, §§ 49-4-901, ef seg. Clearly, scholarships under the
program “provide financial assistance to ¢itizens of this state to enable such citizens to attend
post-secondary educational institutions located within this state,” within the meaning of Article
XI, Section 5, of the Tennessee Constitution, Thus, net lottery proceeds may be expended
directly for these scholarships.
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ii. Tennessee Student Assistance Awards under Tenn. Code Ann, §§ 49-4-301, ef seq.

The Annual Report indicates that the State used a “combination of lottery reserve
earnings and other non-recurring revenues” to help fund Tennessee Student Assistance Awards.
id. at 2. This award program is governed by Tenn. Code Ann. §§ 49-4-301, ef seq. The 2008
Appropriations Act reflects that the General Assembly appropriated $6,800,000 from “interest
earnings attributable to the Lottery for Education Account” to supplement these awards. 2008
Tenn. Pub. Acts ch. 1203, Item 3, at 109. This appropriation appears to refer to interest earned
on net lottery proceeds after the Tennessee Lottery Corporation fransferted those proceeds to the
lottery-for-education account under Tenn. Code Ann. § 4-51-111. This money does not appear to
fall within the term “net proceeds of the lottery’s revenues” as used in Article Xl, Section 5, of
the Tennessee Constitution. Op. Tenn. Att’y Gen. 03-066 (May 22, 2003) (the term “net
proceeds of the lottery’s revenues” means the funds remaining from the gross proceeds from the
state lottery after all expenses and losses incurred in realizing them are deducted). In any case,
awards under this program also “provide financial assistance to citizens of this state to enable
such citizens to attend post-secondary educational institutions located within this state,” within
the meaning of Article X1, Section 3, of the Tennessee Constitution. Thus, earnings from the
lottery-for-education account may be expended directly for these Tennessee Student Assistance
Awards under Tenn. Code Aan. §§ 49-4-301, ¢f seq.

b. Purchase of Laptops

The materials indicate that THEC spent $156,600 in net lottery proceeds in Fiscal Year
2009 to purchase laptops. This purchase was authorized by 2008 Tenn. Pub. Acts ch. 1142, § 26,
now codified at Tenn. Code Ann, § 49-4-930(f). This section creates a pilot program to assist
high school juniors and seniors eligible for dual enrollment grants to enroll in dual enrollment
courses that require a computer fo facilitate the offering of such course or as necessary equipment
for such course. Tenn. Code Ann. § 49-4-930(f)(1). The term “dual enroliment grant”

means a grant for study at an eligible postsecondary institution that is funded from
net proceeds of the state lottery and awarded to students who are attending high
school and who are also enrolled in college courses at eligible postsecondary
institutions for which they will receive college credit.

Tenn. Code Ann. § 49-4-902(9). The pilot program was to provide laptop computers for one
hundred students in each grand division of the state, the cost not to exceed five hundred dollars
each. Tenn. Code Ann. § 49-4-930(f)(2) and (3). Money spent for this purpose “provide[s)
financial assistance to citizens of this state to enable such citizens to attend post-secondary
educational institutions located within this state,” within the meaning of Article XI, Section 3, of
the Tennessee Constitution. For this reason, expenditures to purchase laptops under this program
are authorized under Article XI, Section 5, of the Tennessee Constitution, as long as they
supplement rather than supplant other funds.
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c. General Administrative Expenditures by THEC and TSAC

The materials provided indicate that net lottery proceeds are used to cover administrative
expenses of TSAC and THEC related to administering the lottery scholarship programs. These
expenses include salaries and employee benefits, travel expenses, and printing, copying,
communication, and shipping expenses, as well as data processing, office supplies, rental, and
biiling services.

TSAC is responsible for administering lottery scholarship and grant programs, lis duties
include determining eligibility of students and distributing funds appropriated by the General
Assembly for scholarships and grants awarded under the program. Tenn. Code Ann. § 49-4-
903(a). THEC is required to provide assistance to the legislature and TSAC by researching and
analyzing data concerning these programs, including, but not limited to, student success and
scholarship retention rates. Teun. Code Ann. § 49-4-903(b). The statute was recently amended
to require further information in THEC’s annual report under this statute. 2010 Tenn. Pub. Acts
ch. 839,

Statutes governing the lottery scholarship programs explicitly authorize administrative
expenses to be paid from the lottery-for-education account:

Costs incurred by TSAC and THEC in administering the educational programs
created under this part that provide financial assistence to enable citizens of this
state fo attend postsecondary educational institutions shall be funded from the
lottery for education account as part of the programs.

Tenn, Code Ann. § 49-4-924(e) (emphasis added). Thus, the General Assembly has determined
that TSAC and THEC costs to administer programs funded with net lottery proceeds are properly
“allocated to provide financial assistance to citizens of this state to enable such citizens to attend
post-secondary educational institutions located within this state,” as required under Atrticle XI,
Section 5, of the Tennessee Constitution. As discussed above, this determination is entitled to
judicial deference. Further, the Constitution requires that net lottery proceeds be allocated to
“provide” financial assistance. Logically, the cost of administering the financial assistance
programs is part of the cost of providing this assistance. The Oregon Attorney General reached a
similar conclusion in 1991, Op. Or. Att’y Gen. OP-6373, 1991 WL 543950 (April 9, 1991). The
Oregon constitutional provision construed in that opinion provided in relevant part that, “[a]ll
proceeds from the State Lottery . . . shall be used for the purpose of creating jobs and furthering
economic development in Oregon.” Or. Const. Art. XV, Section 4(3). The Attorney General
concluded that this provision permitted lottery funds to be used for administrative cxpenses of a
lottery-funded program, so long as the program itself was a permissible use of lottery funds. The
opinion notes:

As a practical matter, any program to create jobs and promote economic
development needs administrative support in order to operate, For instance, such
a program requires staff, which in turn needs office space and supplies. Costs for
such administrative support are an integral part of the program expenses. We
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conclude, therefore, that fottery funds may be used to pay administrative expenses
which are reasonably necessary for a state agency effectively to manage a program
that creates jobs and promotes economic development.

Op. Or. Att’y Gen. OP-6373, 1991 WL 543950 at *3 (April 9, 1991). Similarly, any program to
provide financial assistance to Tennessee citizens to enable them to attend Tennessee post-
secondary educational institutions needs administrative support in order to operate. Thus, net
lottery proceeds may be used to pay administrative expenses incurred by TSAC and THEC that
are reasonably necessary for those agencies effectively to manage lottery scholarship programs,
The funds must supplement and not supplant available non-lottery funds.

d. “Electronic Transcripts” — Contract between THEC and XAP Corporation

Material received with the request reflects an appropriation entitled “E-Transcripts for
THEC.” The spreadsheet anticipates appropriations of $808,100 each year through fiscal year
2013-2014. This item refers to a contract between THEC and XAP Corporation. This Office
previously reviewed an amendment to a contract between the same parties to determine whether
lottery funds could legally be spent to pay for services provided under the amendment. Op,
Tenn, Aty Gen. 06-111 (July 13, 2006). A memorandum from THEC to the Fiscal Review
Committee dated April 1, 2010, summarizes the contract with XAP as follows:

Tennessee procured a solution from XAP Corporation to provide a broad avenue
of access to Tennessee education opportunities beyond high school. The resulting
website www.CollegeforTN.org is designed especially for use in Tennessee and
allows the user, which includes students in grades K - 12, to plan their future
careers, begin to understand the need for higher education, know which courses to
take in middle and high school to be academically prepared for college, prepare
for tests, including ACT, SAT, and GRE, and learn how to apply for financial aid.
Additionally, postsecondary students, parents, guidance counselors, and college
access professionals will have access to a comprehensive suite of career, college,
and financial aid planning services in a web-based environment using a single log-
on and password,

The same paragraph appears in Section A.2., page 1, of the contract beginning May 1,
2010. Services provided under the contract are described in greater detail under Section A.3., a.-
g. on pages 2 and 3 of the contract:

a.  Career planning and test preparations tools which will provide a
comprehensive career exploration and standardized test preparation experience for
all Tennessee citizens. Career assessments will include an Interest Profile, Career
Cluster Survey, Basic Skills Survey, Transferable Skill checklist, Career Key and
Work Values Sorter. Career exploration resources will also include career search
and matching functionality organized around the career clusters as determined by
the U.S. Department of Labor and will be tailored to reflect Tennessee’s
Department of Education career cluster customizations. Elementary School
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students will have access to age appropriate career exploration tools in the module
Paws in Jobland. The career exploration resources found on the web portal will
change in content and form dependent on the age of the user ensuring that all
users have a career exploration experience customized to their needs and age
level. The web portal will also provide standardized test preparation tools for the
ACT, SAT and GRE.

b. High School planning tools which include a planning timeline and a
personalized plan of study, outlining what students and parents should be doing
throughout a student’s high school career to effectively plan for college. The
personalized plan of study will allow students to make high school course plans.
The plans of study will be populated with all courses listed as approved by the
Tennessee Department of Education and will be organized in accordance with
Tennessee course and graduation standards. Local districts and schools will have
the ability to customize course offerings, course sequences, and options for the
personalized plan of study of students that attend their particular school or district.

¢. College planning tools which offer resources allowing students to explore
postsecondary education options. Web portal users will be able to browse higher
education institutions, view program and major profiles and access college
preparation content. The State will have the capability to customize and add
college planning content as it sees fit. The web portal will provide online
applications for admissions to all Tennessee higher education institutions.
Additionally, the web portal will provide electronic transcript services for high
school, high school equivalent and college transcripts.

d. Financial Aid planning tools which include a set of comprehensive financial
aid resources including financial aid calculators, an Expect Family Contribution
(EFC) calculator, user-personalized financial planning tool and scholarship search
tools, The State will have the ability to customize and supplement the financial
aid and financial literacy information provided. The portal will also provide the
ability of users to transfer information found in user profiles directly to the Free
Application for Federal Student Aid (FAFSA) form.

e. Life-long Portfolio which provide[s] users with a personal web-based portfolio
that will house all career, high school, college, and financial aid planning activity
outcomes. Users will be able to manage items such as careers, postsecondary
institutions, and academic programs of interest. The portfolio provides resources
including email, calendar, and the capability of communicating with school
personnel,

f. Adult Student Module which provides career planning, college planning,
financial aid planning, life-long portfolio and professional center tools tailored to
the adult student. Workforce development and career centers will have access to
the Professional Center to better aid in facilitating resources to adults. The adult
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portions of the website will be customizable both in appearance and content to
better retlect the needs of Tennessee.

g. Professional Center which gives designated school, university, and workforce
center personnel access to the accounts of all individuals associated with their
respective programs. Professional center users will have the ability to segment
individuals in a variety of ways (i.e. grade level, last name, career interests, etc.)
to maximize use. Professional center users will be able to track web portal user’s
progress in completing site activities including assessment, college applications,
and high school plans. Messages and event notices can be sent to individual
portal user accounts. School personnel can upload and send transcripts through
the Professional Center. User-friendly reports are available in the Professional
Center to track, engage and keep portal users accountable. Sample reports include
a list of students who are interested in majoring in Biology, which users have
applied to college, or a list of students who have not yet completed a personalized
plan of study. The Professional Center provides tools to more efficiently manage
portal user’s career, high school, college and financial aid planning. Additionally,
school district and state level educators will have the capability of obtaining
aggregate and disaggregate data regarding student usage and outcomes.

h. Middle School Module which provides career planning, college planning,
financial aid planning, life-fong portfolio and professional center tools tailored to
the middle school student. All Tennessee middle schools will have access to the
Professional Center to better aid in facilitating resources to middle school
students. The student portions of the website will be customizable in appearance
and content to better reflect the needs of Tennessee,

None of these services can be interpreted as direct financial assistance to enable Tennessee
citizens to atlend post-secondary educational institutions located in Tennessee within the
meaning of Article X1, Section 3, of the Tennessee Constitution.

The cost of some of the services described under this contract is, arguably, an
administrative expense that is reasonably necessary to manage the lottery scholarship programs.
The College Planning Tools (A.3.c.) provide information to students about Tennessee higher
education institutions and enable students to apply for admission. Since lottery scholarships are
available fo attend only these institutions, it can be argued that expenditures for these services are
reasonably necessary to manage the lottery scholarship programs. For this reason, expenditures
for the College Planning Tools component may be funded from net lottery proceeds to the extent
they are used to provide information about Tennessee higher education institutions to students
and to enable students to apply for admission to these institutions.

Further, we think it can be argued that Financial Aid Planning Tools (A.3.d.) represent an
expense that is reasonably necessary to manage the lottery scholarship programs. Services under
this component will enable students effectively to use lottery scholarship funds to attend
Tennessee higher education institutions. Expenditures for the Financial Aid Planning Tools
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component, therefore, may be funded from netl lottery proceeds. The same argument can be
made concerning the Adult Student Module (A.3.f.), but only to the extent the module provides
college planning and financial aid planning,

The Professional Center described at A.3.g. of the contract provides a means to assemble
data regarding students whose information is on the program, Staff members at THEC indicate
that educators use this service to send official high school transcripts to TSAC for lottery
scholarship GPA verification. Verification of student GPAs for lottery scholarship eligibility
requires three steps. First, educators upload grade data from their own student information
system to the Professional Center. Second, the Professional Center service automatically
organizes this data into individual student transcripts. Third, educators use the Professional
Center to send student transcripts to higher education institutions for admissions purposes and to
TSAC for lottery scholarship GPA verification. For this reason, expenditures for the
Professional Center that enable educators to send student transcripts to Temnessee higher
education institutions and to TSAC for lottery scholarship GPA verification may be funded from
net lottery proceeds.

Expenditures for the following services, however, are not closely enough linked to
administering the lottery scholarship program to allow them to be funded from net lottery
proceeds under Article XI, Section 5, of the Tennessee Constitution:

Career Planning Tools (A.3.a.);
High School Planning Tools (A.3.b.);
Life-long Portfolio (A.3.e.);

Adult Student Module (A.3.f) (to the extent not providing college and financial aid
planning);

Professional Center (A.3.g.) (expenditures for services besides the electronic
transmission services enabling educators to send student transcripts to Tennessee higher
education institutions and to TSAC for lottery scholarship GPA verification); and

Middle School Module (A.3.h.).

It can certainly be argued that each of these programs is infended to help students plan
their careers and meet the general academic qualifications necessary to receive a lotiery
scholarship, But they are not administrative expenses directly related to “provid[ing] financial
assistance to cilizens of this state to enable such citizens to attend post-secondary educational
institutions located within this state” within the meaning of Article XI, Section 5, of the
Temmessee Constitution. These services do not directly assist students to participate in the lottery
scholarship programs, and they do not assist any state agency to administer these programs.
Further, these expenses do not appear to be for the purpose of capital outlay projects, early
learning programs, or after school programs within the meaning of Article XI, Section 5, of the
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Tennessee Constitution and as currently authorized by statute through Tenn. Code Ann. §§ 49-6-
701, et seq. (after school programs); Tenn. Code Ann. §§ 49-6-101, er seq. (pre-kindergarten
programs); and Tenn, Code Ann., § 49-4-940(c) (energy efficient schools fund).

e. Lottery Scholarship Day

Under Tenn. Code Ann. § 49-4-932, TSAC is authorized to conduct a lottery scholarship
day each school year to inform high school students and their parents of financial assistance
available from net lottery proceeds for attendance at eligible postsecondary institutions. THEC
and the state university systems are to provide assistance to TSAC in planning and conducting
the event. TSAC is required to enlist the assistance of the Tennessee Department of Education,
local education agencies, and local schools in informing students on its lottery scholarship day of
scholarship cligibility requirements, Tenn. Code Ann. § 49-4-932(b). Subsection (j) of the
statute provides:

The administrative costs incurred by the department of education and TSAC in
administering the programs established by this section, which provides
information to students about lottery scholarships consistent with Tenn. Const. art.
X1, § 5 shall be funded from the lottery for education account created by § 4-51-
111

Tenn. Code Ann. § 49-4-932(j). Thus, the General Assembly has explicitly authorized net lottery
proceeds to be used to pay administrative costs of TSAC and the Department of Education in
advertising and administering [ottery scholarship day. This legislative determination that these
expenses are properly allocated to provide financial assistance to Tennessee citizens to attend
Tennessee post-secondary institutions is entitled to judicial deference. The purpose of lottery
scholarship day is to inform Tennessee high school students of the availability of financial
assistance under the lottery scholarship programs. This represents a reasonably necessary
administrative expense of operating these programs. For this reason, reasonable expenses related
to administering lottery scholarship day are part of the costs to “provide financial assistance to
citizens of this state to enable such citizens to attend post-secondary educational institutions
located within this state,” within the meaning of Article XI, Section 5, of the Tennessee
Constifution.

2. PRE-KINDERGARTEN AND AFTER SCHOOL PROGRAMS
a. Pre-Kindergarten Program

i. The General Assembly has also authorized lottery funds to be used for preschool
programs, Tenn. Code Ann. §§ 49-6-101, ef seq. Appropriations for programs authorized under
this statutory scheme from excess net lottery proceeds may not exceed twenty-five million dollars
in any fiscal year. Tenn. Code Ann. § 49-6-110. Under Tenn, Code Ann, § 49-4-901, net lottery
proceeds in excess of those allocated to provide financial assistance to Tennessee citizens to
enable them to attend postsecondary institutions must be allocated first to early learning
programs. Under Tenn. Code Ann. § 49-6-105, local educational authorities may apply to the
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Department of Education for funding and approval of one or more pre-kindergarten programs.
Programs operated under these statutes are to serve at-risk children four years of age or less, but
any child may enroll in a program when an insufficient number of at-risk children are enrolled to
fill a specific classroom. Tenn. Code Ann. § 49-6-104(a), Section (b} of Tenn. Code Ann. § 49-
6-104 lists further requirements that these programs must meet. Funds for the program may not
supplant any other state or local funds for pre-kindergarten programs. Tenn. Code Ann. § 49-6-
107(e). Thus, funds spent on early learning programs in accordance with Tenn. Code Ann. §§
49-6-101, et seq., comply with the restrictions on net proceeds of the lottery’s revenues under
Atrticle X1, Section 5, of the Tennessee Constitution.

ii. Pre-K Longitudinal Study Reports

Materials provided with the request include a separate expenditure for pre-K longitudinal
study reports. This term appears to refer to the study authorized under Tenn. Code Ann. § 49-6-
109, Under this statute, the Office of Education Accountability must coordinate a study of the
effectiveness of the authorized pre-kindergarten programs. Expenses to conduct this study are
administrative expenses that are reasonably necessary to administer the pre-kindergarten
programs authorized by law. For this reason, net lottery proceeds may be used to pay these
expenses.

b. After School Programs

Under Atticle X1, Section 5, the General Assembly may also allocate net lottery proceeds
for early learning programs and after school programs. These programs must be funded from
excess net lottery proceeds remaining after the lottery scholarship programs have been funded.
Op. Tenn. Att’y Gen. 03-015 (February 10, 2003). The General Assembly has authorized lottery
funds to be used for after school programs. Tenn. Code Ann, §§ 49-6-701, ef seq. Under this
statutory scheme, the Department of Education is authorized to establish, administer, and
monitor a system of competitive grants and technical assistance for eligible organizations
providing after school educational programs consistent with Article XI, Section 5, of the
Tennessee Constitution. Tenn. Code Ann. § 49-6-701(a). Grants under the program must
supplement and not supplant non-lottery educational resources for after school educational
programs and purposes. Id.

Funding for this grant program comes from the lottery-for-education after school
programs grant fund, referred to as the “LEAP” grant fund, in the State Treasury, Tenn. Code
Ann. § 49-6-701(b)--(d). Costs incurred by the Department of Education in administering the
grant program are also funded from the LEAP fund. Tenn. Code Ann. § 49-6-706. The General
Assembly is authorized to appropriate moneys to the LEAP fund from the after school account
established under Tenn. Code Ann. § 4-51-111(f). Moneys may be transferred to the LEAP fund
in any fiscal year in which the scholarship programs have been funded. Tenn. Code Ann. § 49-6-
701(c). The after school account is a special account in the State Treasury that also contains
unclaimed lottery prize money deposited at the end of each fiscal year. Tenn. Code Ann. § 4-51-
111(f); Tenn, Code Ann. § 4-51-123(h). Under subsection (h) of Tenn. Code Ann. § 4-51-123,
unclaimed prize money does not constifute “net lottery proceeds” and is not to be distributed as
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lottery proceeds for the purposes of Tenn. Code Ann. § 4-51-111(a). This money, however, is
still “net proceeds of the lottery’s revenues” subiject to the spending limitations of Article XI,
Section 5. Op. Tenn. At’y Gen. 03-066 (May 22, 2003). Grants and technical assistance under
Tenn. Code Ann. §§ 49-6-701, ef seq., must supplement and not supplant non-lottery educational
resources for after school educational programs and purposes. Tenn. Code Ann. § 49-6-701(a).

The statutes creating the after school grant program comply with the spending limitations
under Article XI, Section 5, of the Tennessee Constitution. Funds may be transferred to the
LEAP account only when the scholarship programs have been funded. The funds must
supplement, not supplant, non-lottery educational resources for after school educational programs
and purposes. Thus, funds spent on after school programs in accordance with Tenn. Code Amn.
§§ 49-6-701, ef seq., comply with the restrictions on net proceeds of the lottery’s revenues under
Article XI, Section 5, of the Tennessee Constitution.

3. Energy Efficient Schools Program
Tenn. Code Ann. § 49-4-940(c) provides:

If for fiscal year 2008-2009 the board determines that earnings on the lottery for
education account will be sufficient to meet the funding requirements for
scholarships that fiscal year, the board is authorized to transfer an amount not to
exceed ten million dollars ($10,000,000) from the lottery for education account to
the energy efficient schools fund, if the fund is created by law.

The Energy Efficient Schools Initiative was created under Tenn. Code Ann. §§ 49-17-
101, ef seq. The General Assembly recently deleted Tenn. Code Ann. § 49-17-107, which
provided that the Enerpy Efficient Schools Council created under the act would terminate on
June 30, 2010. 2010 Tenn. Pub. Acts ch. 1066. The Council is authorized to award grants or
loans to kindergarten through grade twelve school systems for qualifying capital outlay projects.
Projects funded under the act must satisfy the Council’s guidelines for improving energy
efficiency and must also comply with the requirements of Article X1, Section 5, of the Tennessee
Constitution. Tenn. Code Ann. § 49-17-102(5). Article X1, Section 5, of the Tennessee
Constitution expressly provides that excess net proceeds of the lottery after allocations to the
scholarship programs may be appropriated for capital outlay projects for K-12 educational
facilities. The General Assembly, therefore, may appropriate net lottery proceeds available after
allocations for lottery scholarships to fund projects under the Energy Efficient Schools Initiative
of 2003, Tenn. Code Ann. §§ 49-17-101, ef seq. These proceeds may also fund administrative

expenses reasonably necessary to administer this program.
el

ROBERT E. COOPER, W/
Attorney General and Reporter
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GENERAL ASSEMBLY OF THE STATE OF TENNESSEE
FISCAL REVIEW COMMITTEE

320 Sixth Avenue, North — 8% Floor
NASHVILLE, TENNESSEE 37243-0057
615-741-2564

Sen. Bill Ketron, Chairman Rep. Charles Curtiss, Vice-Chairman
Senators Representatives
Douglas Henry Reginald Tate Haxry Brooks Donna Rowland
Doug Jackson Ken Yager Curtis Johnson Tony Shipley
Brian Kelsey Steve McManus Curry Todd
Randy McNally, ex officio Mary Pruitt Eddie Yokley
Lit. Governor Ron Ramsey, ex officio Craig Fitzhugh, ex officio

Speaker Kent Williams, ex officio

MEMORANDUM

TO: The Honorable Dave Goetz, Commissioner
Department of Finance and Administration \L

FROM: Bill Ketron, Chairman, Fiscal Review Committee % C/C/
Charles Curtiss, Vice-Chairman, Fiscal Review Committee

DATE: April 19, 2010

SUBJECT: Contract Comments

(Fiscal Review Committee Meeting 4/12/10)

RFS# 332.01-03310

Department: Tennessee Higher Education Commission

Contractor: XAP Corporation

Summary: The proposed five-year contract is for the provision of
electronic transcript services and support for the CollegedTn.org
program and Web site. The proposed contract has a term beginning
May 1, 2010, and ending April 30, 2015.

Maximum liability: $5,982,280

After discussion, the Fiscal Review Committee voted to postpone consideration of
this contract until the next committee meeting to obtain an opinion from the
Attorney General concerning the proposed funding mechanism,

ce: Dr. Richard Rhoda, Executive Director
Mr. Robert Barlow, Director, Office of Contracts Review



RICHARD G. RHODA PHIL. BREDESEN

Executive Director Governor
STATE OF TENNESSEE
HIGHER EDUCATION COMMISSION
PARKWAY TOWERS, SUITE 1900 R EC E |VE D
NASHVILLE, TENNESSEE 37243-0830 o .
(615) 741-3605 APR o 5 2010

FAX: (615) 741-6230

www.state.tn.us/thec/ FI S C A [ i:% [f’ ,\/ l t;\, f:.g

MEMORANDUM

TO: Leni Chick, Fiscal Review Committee

FROM: Will Burns, Associate Executive Director, Legal and Regulatory
Affairs

DATE: April 1, 2010

SUBJECT: Non-Competitive Contract Summary
XAP Corporation - Fiscal Analysis

The Tennessee Higher Education Commission (THEC) proposes to submit a
non-competitive contract request for the provision of electronic transcript
services and CollegeforTN initiative with XAP Corporation.

Pursuant to the request of the Fiscal Review Committee, THEC is providing the
information below.

Actual Expenditures Anticipated in Each Year of the Contract

Background and Objectives: Tennessee lags regional and national averages in
the educational attainment level. According to the National Center for Higher
Education Management Systems, only six states have a working age population
with a lower proportion of college graduates than Tennessee. Currently, only
29.9 percent of Tennessee’s adults aged 25-64 hold an Associate’s degree or
higher, compared to an average of 34.3 percent for Southern Regional
Education Board states and 37.2 percent for the nation.

Tennessee currently produces approximately 35,000 college graduates per year.
Holding conditions constant, current production indicates that annual degree
production will be about 38,000 in 2015. To meet the national average,
Tennessee needs to produce a cumulative additional 269,000 degrees
(Associates and Bachelors) by 2025. To achieve this goal, Tennessee higher
education must produce 44,000 postsecondary degrees per year by 2015 and
eventually 59,000 degrees per year by 2025. In the other words, Tennessee
needs to increase the number of individuals obtaining degrees by 3.5 percent



every

year

from
www.MeetingtheChallengefromitn.gov/moa/what goal.

now

until

2025,

according to

In 2005, the Tennessee Department of Education (TDOE), Tennessee Student
Assistance Corporation (TSAC), and Tennessee Higher Education commission
(THEC) sought a solution that would provide a broad avenue of access to
Tennessee educational opportunities beyond high school.

Product: Tennessee procured a solution from XAP Corporation to provide a
broad avenue of access to Tennessee education opportunities beyond high
school. The resulting website www,CollegeforTN.org is designed especially for
use in Tennessee and allows the user, which includes students in grades K -
12, to plan their future careers, begin to understand the need for higher
education, know which courses to take in middle and high school to be
academically prepared for college, prepare for tests, including ACT, SAT, and
GRE, and learn how to apply for financial aid. Additionally, postsecondary
students, parents, guidance counselors, and college access professionals will
have access to a comprehensive suite of career, college, and financial aid
planning services in a web-based environment using a single log-on and
password.

The Contract term is May 1, 2010 through April 28, 2015 for a total contract
value of $5,982,280.00. Anticipated expenditures include:

- Deliverable : | - FY: 2010 FY: 2011 | FY:2012 FY: 2013 .:] FY:2014-15 .
“description: ' T
Transitions $700,551.00 | $700,551.00 | $700,551.00 | $700,551.00 | $700,551.00
Premium

Module for

High School

Students

Middle School | $ $ $ $ $ 130,000.00
Module 130,000.00 130,000.00 130,000.00 130,000.00

Paws in|$ $ $ $ $ 160,000.00
Jobland 160,000.00 160,000.00 160,000.00 160,000.00

Module

(Elementary

School Level)

Applications | $ $ $ $ $ 205,905.00
and 205,905.00 | 205,905.00 |205,905.00 | 205,905.00 R
Transcripts

Adult Module | $ 0.00 $ 0.00 $ 0.00 $ 0.00 $ 0.00 (included
— Adult (included (included {included (included with 3-year
Leaner/Job with 5-year with 5-year with 5-year with 5-year contract)
Seeker contract) contract) contract) contract}

Justification for Non-Competitive Contract:

2




The State found no other entities who offer the comprehensive array of career,
high school, college and financial aid planning services needed by THEC, TSAC and
the Tennessee school systems. No other vendor offers the total package of needed
solutions including: transcript, higher education admission application, career
exploration, high school planning, college planning, and financial aid planning
resources needed by Tennessee integrated into one common system. XAP also holds
extensive knowledge of State Board Rules and Regulations as well as the
content/curriculum standards required by Tennessee law for school counselors, such
institutional knowledge is invaluable to the partnership and fosters the portal’s
success.

XAP Corporation provided exemplary services for the State of Tennessee for
several years; the company maintains historical data, experience and background
knowledge which all other vendors lack, Over 200,000 students created accounts on
CollegeforTN.org. A new vendor will result in the loss of the portfolio information for
each of those accounts. Portfolio deletion would result in the loss of all records of
admission applications submitted, assessments taken, careers explored, high school
planning completed for over 200,000 Tennesseans. Furthermore, several local school
districts have or are in the process of incorporating CollegeforTN.org into their
classroom curriculum.

Currently, THEC holds a $1.5 million contract with a full service marketing firm
to promote college access and success; visiting and using CollegeforTN.org is the call
to action in every aspect of this public outreach campaign. All campaign outreach
materials direct students and their parents to visit CollegeforTN.org with the tagline
“Higher Education. Put Your Mind To It.” The campaign is in its second year and has
seen much success winning several awards on the regional and national level. As of
November 1, the campaign has seen almost $900,000 of media time, purchased and
in-kind, used to promote CollegeforTN.org.

And lastly, state personnel in partnership with XAP have extensively trained
school administrators, school counselors, teachers, higher education personnel, and
college access professionals across Tennessee in using the resources of
CollegeforTN.org. A change if vendor would result in the need for re-training each of
these professionals which would result in a substantial loss of personnel time, state
resources and grant funds.

Explanation provided if not submitted prior to sixty days of start
date of Contract:

These services were originally contracted through the Tennessee
Department of Education (TDOE), but administered by THEC and funded by
TSAC’s lottery account, and it was not determined until towards the end of the
contract was due that for practical matters, THEC should be the holder of the
contract. Due to other business/contract/legislative matters with either carlier
start dates, or requested submission dates, this contract was addressed at the
earliest time possible, and do request the committee’s indulgence for allowing
only a thirty day advance.



Supplemental Documentation Required for

F1scal Review Committee

Will Burns, Associate
Executive Director *Contact
e . s - -
Contact Name: Legal and Regulatory Phone: 615-741-3605
Affairs
*QOriginal Contract *Onriginal RES
Number: Number:
. Edison RFS
Edison Contract
Number: ¢/ ﬁczbk) 19758 Number: (f 33201-03310
o Ppoca applicable)
*QOriginal Contract *Current End .
= " Bogin Date: May 1, 2010 Date: April 30, 2015
- Current Request Amendment Number: NA
(if applicable)
- Proposed Amendment Effective Date: NA
(if applicable)
*Department Submitting: Higher Education

*Division:

Tennessee Higher Education Commission
(THEC)

*Date Submitted:

April 5, 2010

No

- = *Submitted Within Sixty (60) days:

If not, explain:

These services were originally contracted
through the Tennessee Department of
Education (TDOE), but administered by
THEC and funded by TSAC’s lottery
account, and it was not determined until
towards the end of the contract was due that
for practical matters, THEC should be the
holder of the contract. Due to other
business/contract/legislative matters with
either earlier start dates, or requested
submission dates, this contract was
addressed at the earliest time possible, and
do request the committee’s indulgence for
allowing only a thirty day advance.

*Contract Vendor Name:

XAP Corporation

*Current Maximum Liability:

$1,196,456.00

*Current Contract Allocation by Fiscal Year:
(as Shown on Most Current Fully Executed Contract Summary Sheet)

FY: 2010 FY: 2011 FY: 2012 FY: 2013 FY 2014-15 | FY
$1,196,456 $1,196,456 | $1,196,456 | $1,196,456 $1,196,456 8
*Current Total Expenditures by Fiscal Year of Contract: '
(attach backup documentation from STARS or FDAS report

FY: FY: FY: FY: FY FY
$ 8 3 $ $ $




Supplemental Documentation Required for
Fiscal Review Committee

IF Contract Allocation has been
greater than Contract
Expenditures, please give the NA
reasons and explain where surplus
funds were spent:

IF surplus funds have been carried
forward, please give the reasons NA
and provide the authority for the
carry forward provision:

IF Contract Expenditures exceeded
Contract Allocation, please give the

: . NA
reasons and explain how funding

was acquired to pay the overage:

*Contract _
_ - Funding | State: Federal:
Source/Amount: o | o
- Interdepartmental: | ¢s 009980 | Other
If “other” please define:
Dates of All Previous Amendments Brief Description of Actions in Previous
or Revisions: (if applicable) Amendments or Revisions: (if applicable)

MethOd of Original Award: (f applicable)

- *What were the projected costs of the
- gervice for the entire term of the contract
prior to contract award?




Supplemental Documentation Reguired for

Fiscal Review Committee

For all new non-competitive contracts and any contract amendment that
changes Sections A or C.3. of the original or previously amended contract
document, provide estimates based on information provided the Department by
the vendor for determination of contract maximum liability. Add rows as =
necessary to provide all information requested. :

If it is determined that the question is not applicable to your contract document
attach detailed explanation as to why that determination was made. '

Planned expenditures by fiscal year by deliverable. Add rows as necessary to mdlcate
all estimated contract expenditures.

Deliverable
description:

FY: 2010

FY: 2011

FY: 2012

FY: 2013

FY:2014-15

Transitions
Premium
Module for
High  School
Students

$700,551.00

$700,551.00

$700,551.00

$700,551.00

$700,551.00

Middle School
Module

$ 130,000.00

$ 130,000.00

$ 130,000.00

$ 130,000.00

$ 130,000.00

Paws in
Jobland
Module
(Elementary
School Level)

$ 160,000.00

$ 160,000.00

$ 160,000.00

$ 160,000.00

$ 160,000.00

Applications

and -
Transcripts

$ 205,905.00

$ 205,905.00

$ 205,905.00

$205,905.00

| $205,905.00

Adult
Module —
Adult
Leaner/Job
Seeker

$ 0.00
(included
with 5-year
contract)

$0.00
(included
with 5-year
contract)

$0.00
(included
with 5-year
confract)

$0.00
(included
with 5-year
contract)

$ 0.00 (included
with 5-year
contract)

* No annual increase with a 3

yr agreement or 6% annual increase on a renewal of less than 5

years.
Current 2010 2011 2012 2013 2014 Total
Annual

Premium 1,196,456 1,268,243 1,344,338 1,424,998 1,510,498 | 6,744,53.
Annual No

Escalator 1,196,456 1,196,456 1,196,456 1,196,456 1,196,456 | 5,982,28I
Savings 71,787 147,882 228,542 314,042 762,25

~Comparison of cost per fiscal year of obtaining this service through the proposed -

b:on_tract or amendment vs. other options. List other options available (including other
‘vendors), cost of other options, and source of information for comparison of other.. -

options (e.g. catalog, Web site). Add rows as necessary to indicate price differentials




Supplemental Documentation Required for
Fiscal Review Committee

between contract deliverables.

Proposed
Vendor Cost;
(name of
vendor)

FY: 2010 FY: 2011 FY: 2012 FY: 2013 FY:2014-15 . -

Other Vendor | . L _ q B
Cost: (name | - FY: . FY: - FY: - FY: - OUFY:
of vendor)

Other Vendor .
Cost: (name FY: FY: FY: FY: - FY:
of vendor)

*This pricing represents a significant savings based on:

All public and private high schools and all combined K - 12 schools which include 9 - 12 grades.
Total schools with grades 9 — 12 603 schools

Inctudes 452 public schools, 51 private and catholic high schools

All public and private middle schools and all combined K - 12 schools which include 6 — 8 grades.
Total schools with grades 6 - 8 547 schools
includes 368 public schools, 179 private and catholic high schools

Paws in Jobland includes all public and private elementary and middle schools and all combined
K =12 schools which include grades 1 — 5.

Total schools with grades 1 -5 1,433 schools

{Less than $385 per K-12 school}

A total of 945,684 secondary students and 224,600, postsecondary students - totaling 1,170,284
able to create accounts and/or access resources in CollegeforTN (career and education
exploration for all students (approximately $1.00 per student). Plus, all TN residents have
access to CollegeforTN.

Average cost for processing coliege applications, $5 - $10

Average cost for sending and receiving transcripts, more than $15

Estimated $6.70 per paper-based transcript processed (DOE/NCES study on cost per transeript to
secondary/postsecondary schools), with an average of 6 transcripts per student being requested. Postsecondary
institutions calculate processing costs over 59 per incoming high school transcript.




Supplemental Documentation Required for

Fiscal Review Committee
**Based on 2008 applications and transcripts sent and received in TN, less than S 1.55 per

document.
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NON-COMPETITIVE CONTRACT REQUEST

This request is NOT required for a contract with a federal, Tennessee, or Tennessee lncal government entity or & grant.

APPROVED

COMMISSIONER OF FINANCE & ADMINISTRATION

AGENCY REGHIEST TRACKING #  33201-03310

1

PROCURING AGENCY | Tennesses Higher Education Commission {THEC)

2

SERVICE Brovigion of slectronic transcript services and Collegefor TN infliative.

APPROVAL CRITERIA non-competitive negotiation is in the best interest of the state

{aalect one)

E] only sre uniqualy gualified service provider able to provide the service

FROPOSED CONTRACTOR XAP CORPORATION

CONTRAUY BEGIN DATE

{attach explanation if « 80 days afler F&A receipt) May 1, 2010

LONTRACT END DATE

fwith ALL oplions to extend miergised) April 30, 2015

MAXIMAIM CONTRACT COST

L
{with ALL oplions to sxtend exercised) $6,982,280.00

SERVICE DESCRIPTION

To provide » broad avenue of access fo Tennesses education opportunities beyond high school. The resulting
website www.CollegeforTN.org s designed especially for use in Tennessee and allows the user, which includes
students in grades K - 12, to plan thelr fulure careers, begin to understand the nead for higher education, know which
sourses o take in middle ang Bigh schoo! to be academically prepared for college, prepare for tests, including ACT,
SAT, and GRE, and learn how o apply for financial aid. Additionally, postsecondary students, parents, guidance
counselors, and college access professionals will have access to a comprehensive suite of career, tallege, and
financial aid planning services in a web-based environment using a singie log-on and password,

EXPLANATION OF NEED FOR OR REQUIREMENT PLACED ON THE STATE TO ACQUIRE THE SERVICE

Tennesses lags regional and national averages in the educational attainment level. According to the National Center
for Higher Education Management Systems, only six states have a working age population with a lower proportion of
college graduates than Tennesses.  Currently, only 20.9 percent of Tennessee's adulls aged 2564 hold an
Associate’s degree or higher, compared to an average of 34.3 percent for Southern Regional Education Board states
arl 37.2 percent for the nation,

Tennessee currently produces approximately 35,000 college graduates par yaar. Holding condittons constant, current
praduction indicates that annual degree production will be about 38,000 in 2015, To meet the national aversge,
Tennessee needs 1o produce a cumulative additional 268,000 degrees {Associates and Bachelors} by 2028,

Mesting this ambitious goal can only be achieved by increasing productivity with students currently enrolied as well as
reaching out and preparing populations underservad by Termessae public higher education, One of the greatest
challenges facing Tennessee is the scarcity of low-income and first generation students entering and compieting
postsecondary, Statistics focused on the benefits of postsecondary education such s an increase in lifetime sarmings

1




WON-7-16-08

AGENCY REQUEST TRACKING # 3320103310

with Increased education, the percentage of new jobs requiring & postsecondary degree, and the qeed for & more
gducated workfores are wall known among the business, education and policy communitios, Yet, this Message has
not been effectively communicated 10 all Tennesseans nor is it engrained Tennessee school and famitial culture.
College access programs and professionals work with under-served, low-income and first-generation cuiieg_e siudeg’&ts
to address this gap in knowledge, While such efforis are not new, the college enroliment process s growing
increasingly complex, the paperwork more cumbersome, the entrance credentials more vgorous and the need o
succeed more sssential. College access and success efforts are now more important than ever to help students plan,
apply, pay for, and complete college.

One of the primary goals of the web portal initistive includes the design and implemeantation of & robust coﬂegg
ascess web-based planning portal. The web portal systerm will enable students as sarly kindergarjten to plan their
fulire careers, bagin 1o understand the need for higher education, take courses in middle and bigh schoc::aj to he
academically prepared for college, and learn how to apply for admission and financial ald. The web portal will have
Tennesses speciic resources designed 1o aid in the postsecondary sucocess of all Tennesseans.

K
W' HAS THE PROCURING AGENCY EVER BOUGHT THE SERVICE BEFORE 7 {:J YES or NO
IF SO, WHAT PROCUREMENT METHOD WAS USED 7

1 NAME & ADDRESS OF THE CONTRACTOR'S PRINCIPAL OWNER{S) (NOT required for 2 TN stale education institiution)
XAP Corporation
34534 Havden Avea.
Culver City, CA
90232

" EVIDENGE OF THE CONTRACTOR'S EXPERIENCE & LENGTH OF EXPERIENCE PROVIDING THE SERVICE

XAP is a trusted and proven partner to numerous organizations including university and college systems, stale
agencies {e.g., College Foundation of North Caroling ~ see www.ofne.org, Florida Department of Education,

~ Mississippl Department of Education, QOklahoma State Regents for Higher Education), regional education compacts
' {eg., Southern Regional Education Board - see www electroniccampus.org), the California State University System ~
see www.osumentoredy and California Community Oollege System - see waw.cocanpiv.org, and the U5
Department of Education (see www.siudentaid ed.qov). For these organizations and many others, XAP has
designed, developed and implemented technology solutions aligned with the pariners' slated obiectives, such as
improving postsecondary-going rates, increasing awareness of postsecondary oppertunities, and faciiitating online

adimissions spplications and electronic student record exchange.

Today, Xap continues 1o be the ieader in college success portals, helping serve over 40 million students and their
families to bulld aspirations and increase opportunities.

® 25+ years of vendor sxperence providing career planning resources across an international landscape fo
students and adults

« 12+ years of vendor experience delivering Infernet-based college planning resources across a national
landscape

= Experignce in providing inlegrated college access systems in Colorado, Georgia, North (';amiiﬂa, Rhode
Island, and 25 other states, Southern Regional Education Board and US Department of Education

12 QFFICE FOR INFORMATION RESOURCES SUPPORT trequired for information technology service)

ATTACHED or l::l NOT APPLICABLE (NA only 1o nea-information fechnology servics & THIDA)

M eHEALTH INITIATIVE SUPPORT {raquired for health-related professional, pharmacautiost, laboratory, ot insging service)

| ] arracuep or [X] NoT APPLICABLE




MON-7-18.08

AGENCY REQUEEST TRACKING # 33201-03310

16 HUMAN REBGURCES SUPPORT (requitsd for state smployes tralning service)
|| atracHed or D< NOT APPLICABLE

16 DESCRIPTION OF EFFORTS TO IDENTIFY REASONABLE, COMPETITIVE, PROCUREMENT ALTERNATIVES

THEC conducied a review of ondine, college access resources and were unable to find another company with the
ability to meet all business, functional and technical requiremients. 1Lis important to highlight, XAP is the only
company we found offering career guidance (K - 12 andg adult), customizable school planning, transcript exchangs,
professional center, and higher education admigsions application resources all In ong infegrated sysiem access via 8
single log on. Upon ideniifying Tennessee’s goals and needs, w5 described above, and XAP'S unigue programmalic
benefits staff members secured references from peer states via phone and face-to-face conversations, THEC staft
members spoke with professionals from Rhode island, Georgla, Colorado and North Carolina at a confersnce in June
2008; staff members alse spoke with professionals from North Carolina on numerous occasions since June 2008
regarding their experience waorking with XAP Corporation. Overwhelming, XAP is the preferred vendor of states
working to make large gains in high school graduation, coflege enrcliment and degrae productior.

7 JUSTIFICATION FOR NON-COMPETITIVE NEGOTIATION RATHER THAN A COMPETITIVE PROCESS

THEC conducted a review of onding, coflege access resources and were unable to find another company with the
ability 1o mest all business, functionat and technical requirements. It is important to highlight, XAP is the only
company we found offering career guidance (K - 12 and adult), customizable school planning, transcript exchange,
professional canier, and higher education admissions application resources all in one integraied system access via a
single log on, Upon identifying Tennessee's goals and needs, as described above, and XAP'S unique programmatic
banefits staff members secured references from peer states via phone and face-to-face conversations. THEC staff
members spoke with professionals from Rhode Island, Georgia, Colorado and North Caroling al & conference in June
2008; siaff members also spoke with professionals from North Carglina on numerous oecasions singe June 2008
ragarding their experience working with XAF Corporation. Overwhelming, XAP is the preferred vendor of states
working o make large gains in high school graduation, coliege enroliment and degree production.

AGENCY HEAD SIGNATURE & DATE

e f Tl g Y00

?%!CHARD G, RHDDA, EXECUTIVE DIRECTOR




DEPARTMENT OF FINANCE AND ADMINISTRATION

OFFICE FOR INFORMATION RESOURCES

DAVE GOETZ 312 ROSA L. PARKS AVENUE JAMIE ETHERIDGE, DEPUTY CIO

MIKE DEDMON, BUDGET

COMMISSIONER SUITE 1600 MAX ARNOLD, DATA CENTER OPERATIONS
WILLIAM R. S8NODGRASS TN TOWER LEE GREGORY, PROJECT MANAGEMENT

NASHVILLE, TENNESSEE 37243-1102 JASON GUNNOE, INFORMATION SECURITY

LEIGHANNE HAYNES, IT PLANNING

TELEPHONE (615} 741-7358 TRICIA KITCHENS, SPECIAL SERVICES

FAX {615) 532-0471 ¥. BRADLEY MEYERS, ENTERPRISE ARCHITECTURE,

QUALITY ASSURANCE & TESTING
ROGER PELHAM, DATA NETWORKING &
TELECOMMUNICATIONS

MEMORANDUM

TO: 0. W. Higley, Assistant Executive Director Fiscal Affairs/Information Technology
Tennessee Higher Education Commission

FROM: Jamie Etheridge, Chair
IT Assessment & Budget Committee (IT-ABC)

DATE: November 17, 2009
SUBJECT: College Access Portal/Transcript Exchange (GU0910) Project Disposition

The IT-ABC has reviewed the College Access PortaliTranscript Exchange (GU0910) project. This project is
approved to proceed. Please work with Jason Gunnoe, Chief Information Security Officer, as you develop the
Request for Proposal (RFP) to address the security of the student data that will be transmitted and stored on
this website.

if you have any questions, please call Todd Ragan at 532-0245 or me at 741-7358. Also, feel free to call upon
any of the various sections of OIR if we can provide you with any assistance in planning for your information
technology needs.

cc:  Mark Bengel, Chief Information Officer
Glenn Yarbrough, Chief Technology Officer
IT-ABC Members
Cathy Pierce, Budget Coordinator
Carol Neiger, Budget Analyst



CONTRACT

{FA-type feafor-sernvice contract with an indivicual, busingss, non-profit, or governmental entity of another state)

Ageney Tracking #

Edison ID
33201.0331¢ 19758
Contractor Contractor Federal Employer ldentification or Social Seourity #
XAP Corporation ¢ or [X] V- 954610882
Service

This confract is for the provision of glecironic ranscript services and CollegeforT inltiative.

Contract Begin Date Contract End Date Subrecipient or Vendor GFOA #(s)
May 1, 2010 April 28, 2015 [_Jsubrecipient D<vendor
Fy State Federal Interdepartmentsl Other TOTAL Contract Amount
2010 $1.196,458.00 $1,196.456.00
2011 $1,196,456.00 $1,196,456,00
2012 $1.198.456.00 $1,196,456.,00
2013 $1,196,456.00 $1,196,456.00
2014 $1,196,456.00 $1,196,456.00
TOTAL: $5,882,280.00 $1,196,456.00
American Recovery and Reinvestment Act (ARRA) Funding - D YES NO

OUR USE
FA

Agency Contact & Telephone #
James R. Vaden, Associate Fxacutive Director of Fiscal Affairg
f15.741.7875

Agency Budget Officer Approval (there is & balance In the appropristion
from which this obligation is required o be pald that is nol otherwise
shcumbarad 1o paygbiigatimm pravicusly incurred)

Speed Code Account Coda
Contractor Ownership/Control
[:] African American l:] Person w/ Disability D Hispanic [:] Bmall Business m Governmant
[ ] asian [_]remate [ ] Native American [X] HOT MinorityDisadvantaged { ] other
Contractor Selection Method
[Irep 1 competitive Negotiation * || Aternative Competitive Method *

Non-Competitive Negotiation *

[ ] other®




*Procurement Process Summary

The State found no other entities who offer the comprehensive array of career, high school, college and financial aid
planning services needed by THEC, TSACT and the Tennessee schoo! systems. No other vendor offers the total package
of needed solutions including: transcript, higher education adrmission application, career exploration, high school planining,
college planning, and financial aid planning resources neaded by Tennessee infegrated into one comman system. XAP
also holds exiensive knowledge of State Board Rules and Regutations as well as the content/ourriculum standards

raquired by Tennessee faw for school counselors, such institutional knowletge is invaluable 1o the partnership and fosters
the portal’s success,




Travelers Casualty and Surety Company of America

TRAVELERS |

CONTINUATION CERTIFICATE

FIDELITY OR SURETY BONDS/POLICIES License No. n/a

In consideration of ___ $8,775,00 __ dollars renewal premium, the term of Bond/Policy No. 164534750 in the
amount of __ $560,000.00 , issued on behalf of XAP CORPORATION

whose address is 3534 HAYDEN AVE., CULVER CITY, CA 90232 ,
in favor of STATE OF TENNESSEE, DEPARTMENT OF EDUCATION ,
whose address is 710 JAMES ROBERTSON PKY., 6TH FLOOR, NASHVILLE, TN 37243 )
in connection with ELECTRONIC TRANSCRIPT SERVICES - RFP NO. 331.25-002_is hereby extended to APRIL 30, 2010 ,

subject to all covenants and conditions of said bond/policy.

This certificate is designed to extend only the term of the bond/policy. It does not increase the amount which may be
payable thereunder. The aggregate liability of the Company under the said bond/policy together with this certificate shall
be exactly the same as, and no greater than it would have been, if the said bond/policy had originally been written to

expire on the date to which it is now being extended.

Signed, sealed and dated APRIL, 24, 2009

Travelers Casualty and Surety Company of America

<7

. S )
B NS

Jerome Biniegla, Attorney-in-Fact

F-58-M (2/95)



{a-8-16-10

CONTRACT

{fea-for-service contract with an individual, business, nen-profit, or governmental entity of another siate)

Begin Date fFnd Date Agency Tracking # Edison 1D

May 1, 2010 April 30, 2011 33201-03310 19758
Cantractor Legal Entity Name Ragistration 1D
XAP Corporation o7 Y2
Subrecipient or Vendor CFDA# FEIN or 58N
[ subrecipient [ Vendor ‘ 954610552

Service Caption {ong line only)
This comlract is for ihe provision of slectronic transcript services and Collegefor TN initiative

FY State Faderal interdepartmental | Other TOTAL Contract Amount
- 2011 $1,196,456.00 $1,198,456.00
TOTAL: $1,196,456.00 $1,196,456.00

American Recovery and Reinvestment Act (ARRA) Funding: || YES D NO

Cwnership/Control
[::] Afncan Amer:can D As;an G Hlspamc
J:] Person w!Dusab:hty E:I Smali Bus:ness : D Govemment

C] Other:

[] Native American [:j Female
@ NOT Mmanty!Dlsadvantaged

Selection Method & Process Summary {mark the correct response to confirm the associated summary}

Flrep , ; The procuremeni process was completed in accordance with the approved RFP
c[ocument and assaociated regulations.

- The predeﬁnect, competitive, impartial, negoﬂaiion psocess was comp!ated in
0 Cmpe“'“'e “eg""a“"“ . accordante with ine assodiated, approved procedurss and evaluation citeria.

The breéeﬂned @mpe&twe. impariial, procuremant procass was completed In
i D Allamative Cum;sentwa Mathod acwrdance wﬂh the assoclatad appmved procedures and e\faiuation cﬂtena

" The non-competitive cantrastor sel action was completed as approved and the

- NOH’COF‘I"IDEII{NE Nﬂgohatmn procurement process | Inozuded @ negotiation of best possmie terms & pnce . o
{:] Other : The contractor selection was directed by taw, caurt order, setllement agreement, ar
¢ resulted from the state making the same agreement with all interested partias or al}

* parties i a predetermined "class.”

Budget Offleer Confirmation: There is a balance in the
appropriation from which obligations hereunder are required to
ke paid that is not already encumbered 10 pay other obligations.

GO 4W

0. W. Higlay, Assistant Executive Director of Fiscal Affairs
and information Technology (615) 832-9846

Spaed Code Account Code
Department: 3320105130




FA CONTRACT INFORMATION SUPPLEMENT

FOR ALL FA-TYPE CONTRACTS - COMPLETE EITHER SECTION A ORSECTIONB

Contract RFS # | 33201-03310

Contractor: XAP CORPORATION

SECTION A
CONTRACTOR IS AN INDIVIDUAL

SECTION B—
CONTRACTOR IS5 A COMPANY
{8.g., scle proprigtorship, parinership, or
corporation)

Is or has the contractor been a state employee?

L1 NO (nosdditional information required)

[1 ves

Does an individual, who is or has been a state
employes, own controlling interest in {or
own) the contractor company?

K NO (noadditional information raquired)

OO ves

Was such employment within the past six
months?

1 no
O

YES (an approved rufe exception permitiing a
contract within six months of

empioymaent s also required)

Was such employment within the past six
months?

1 nNo

0 YES (an approved rule exceplion permitiing a
contract within six months of
employmert is also required)

Does the contractor receive Tennessee
Consolidated Retirement System (TCRS)
retirernent benefits?

O nNo

1 YES (the procuring agency general courtse!
MUST sign an analysis of this
procurement using the TCRS analysis

Does the individual who owns controliing
interest in the contractor company
receive Tennessee Consolidated
Retirement System (TCRS) retirement
benefits?

1 no
Cl

YES (the procuring agency general counsel
MUST sign an analysis of this

procurement using the TCRS analysis

guidelines) ’ guidelines)
o N/ /
CONTRACTOR SIGNATURE C \{ 7
)
CONTRACTO DATE .
XA Y T Mot ot & /30 /Lo o




CONTRACT
BETWEEN THE STATE OF TENNESSEE,
TENNESSEE HIGHER EDUCATION COMMISSION
AND
XAP CORPORATION

This Contract, by and between the Stale of Tennessee, Tennessee Higher Education Commission
(THEC), hereinafter referred to as the “State” and XAP Corparation, hereinafter refarred to as the
“Contractor,” Is for the provision of slectronic transcript services and CollegeforTN initiative as further
defined in the “SCOPE OF SERVICES."

The Contractor is a FOR-PROFIT CORPORATION

Contractor Federal Employer identification: 954810552

Contractor Place of incorporation or Organization: Delaware

A,
Al

AZ

A2,

A3,

SCOPE OF SERVICES:

The Contractor shall provide all service and deliverables as required, described, and detailed by
this Scape of Services and shall meet all service and delivery fimelines specified in the Scope of
Services section or elsewhers in this Contract.

Background and Objectives: Tennessee lags regional and national averages In the educational
attainment Jevel. According to the National Center for Higher Education Management Systems,
anly six states have a working age population with a lower proportion of college graduates than
Tennessee. Gurranily, only 29.9 percent of Tennessee's adulis aged 25-64 hold an Associate's
degree or higher, compared o an average of 34.3 percent for Southern Regional Education
Board states and 37.2 percent for ihe nation,

Tennessee currently produces approximately 35,000 college graduates per year. Holding
conditions constant, current production indicates that annual degree praductionn will be about
38,000 in 2015. To meel the national average, Tennessee needs io produce a cumuiative
additional 269,000 degrees (Associates and Bachelors) by 2025, To achieve this goal,
Tannessee higher education must produce 44,000 postsecondary degrees per year by 2018 and
eventually 59,000 degrees per year by 2025, In the other words, Tennessee needs to increase
the number of individuals oblaining degrees by 3.5 percent every year from now until 2025,

according to www.MeetingtheChallengefromtn.govimoeaiwhat_goal.

fn 2005, the Tennessee Department of Education (TDOE), Tennessee Student Assistance
Corporation (TSAC), and Tennessee Higher Education commission {THEC) sought a solution
that would provide a broad avenue of accsss to Tennessee educational opportunities beyond
high school.

Product: Tennessee procured a solution from XAP Corporation to provide a broad aveaue of
acuess to Tennessee education opportunities beyond high school. The resulting website
www, CollegeforTN.org is designed especially for use in Tennessee and allows the user, which
includas students in grades K — 12, to plan their future careers, begin to understand the need for
higher education, know which courses to take in middle and high school to be academicaily
prepared for college, prepare for tests, including ACT, SAT, and GRE, and teara how o apply for
financial aid, Additionally, postsecondary students, parents, guidance counselors, and college
access professionals will have access to a comprehensive sulte of career, college, and financial
aid planning services in a web-based environment using a single log-on and passwaord.

The Contractor shall provide tha following Specific and Unigue Fealures of the Web Partal:



Career planning and test preparations tools which will provide a comprehensive career
exploration and standardized test preparation experience for all Tennessee cilizens,
Career assessments will include an Interest Profile, Career Cluster Survey, Basic Skills
Survey, Transferable Skilt checkiist, Career Key and Work Values Saorter. Career
exploration resources will also include career search and matching functionality
organized around the career clusters as determined by the U.S. Department of Labor
and will be tailored to reflect Tennessee's Department of Education career cluster
custornizations. Elementary School students wili have access o age appropriate career
exploration tools in the modute Paws in Jobland. The career exploration resources found
an the web portal will change in content and form dependent on the age of the user
ensuring that afl users have a career exploration experience customizad to their needs
and age level. The web portal will also provide standardized test preparation tools for the
ALT, BAT and GRE.

High School ptanning tools which include a planning timeline and a personaiized plan of
study, outiining what students and parents should be doing throughout & student's high
school career (o effectively plan for college. The personalized plan of study will allow
students to make high schoof course plans. The plans of study will be populated with all
courses listed as approved by the Tennessee Department of Education and will be
organized in acvcordance with Tennessee course and graduation standards. Local
districts and schools will have the ability {o customize course offerings, course
sequences, and options for the personalized plan of study of students that attend their
particutar school or district,

Coliege planning tools which offer resources allowing students {o axplore posisecondary
education oplions. Web portal users will be able fo browse higher aducation institutions,
view program and major profiles and access colfege preparation content, The State will
have the capability to customize and add college planning content as it sees fit, The web
portaf will provide online applications for admissions to all Tennessee higher education
institutions. Additionally, the web portal will provide electronic transcript services for high
school, high school equivaient and college transcripts,

Financial Aid planning tools which include a set of comprehensive financial aid resources
including financial aid cafculators, an Expect Family Contribution {EFC) calcutator, user-
personalized financial planning foot and scholarship search lools. The State will have the
ability to customize and supplement the financial aid and financial fiteracy information
provided. The portal will also provide the ability of users to transfer information found in
user profiles directly to the Free Application for Federal Student Aid (FAFSA) form.

Life-long Portfolic which provide users with a personal web-based portfolio that wiil
house all career, high school, colfege, and financial aid planning activity outcomes,
Users will be abfe to manage itlems such as careers, postsecondary institutions, and
academic programs of interest, The portfollo provides resources including email,
calendar, and the capabillty of communicating with school personnel.

Adult Student Medule which provides career planning, coliege planning, financial aid
planning, life-long portfolio and professional center tools taifored to the aduit student,
Workforce development and career centers will have access to the Professional Center
to better aid in facilitating resources to aduits, The adult portions of the website will be
customizable in appearance and content to better reflect the needs of Tennessee,

Professional Center which gives designated schoal, university, and warkforce center
personnel access to the accounts of all individuals associated with their respective
programs, Professional center users will have the ability to segment individuals in a
variety of ways (i.e. grade level, last name, career interests, efg) to maximize use.
Professional center users will be able to track web portal user's progress in compleling



site activities including assessment, college applications, and high school plans,
Messages and eveni natices can be sent to individual portal user accounts,  Schoot
personnel can upload and send transcripts through the Professional Center. User-friendiy
reports are available in the Professional Center to track, engage and keep portal users
accountable, Sample reports include a list of students who are interssted in majoring in
Biology, which users have applied fo college, or a list of students who have not yet
completed a personalized plan of study. The Professional Center provides tools to more
efficiently manage portal user's career, high school, coltege and financial aid planaing.
Additionally, school district and state jevel educators will have the capability of abtaining
aggregate and disaggregate data regarding student usage and outcomes.

Middle School Medule which provides career planning, college planning, financial aid
planning, life-long portfolic and professional center tools taifored fo the middle school
student.  Afl Tennessee middle schools will have access to the Professional Center 1o
befter aid in facilitating resources to middle school students. The student portions of the
website will be customizable In appearance and content to better refiect the needs of
Tennessee.

A4, Functional Requirements; The Contractor shall provide the foflowing functional requirements:

a.

b.

Customizable user access permission ievels to accormmodate multiple roles.
Customizable user interface that provides, integrates and/or supports social networking;

A single integrated portal with no or limited finks to subsystems that provides core
features such as:

N Bingle sign-on capabilities in a secure onfine environment requiring the use of a
secured user id and password,

{2) Ability 1o identify, track and recard student career interests.

(3} K-12 roadmaps that lead and measure a student’s progress through the system's
functionality and activities in a logical order culminating with the student arriving
at their chogen college or career destination.

8) A lifelong elecironic portfolio to support student's fiture education and
smployment goals.

(%) Integrated ACT/SAT/GRE fesi prep and recording capabilities.

(G) Electronic admissions application capahiliies to Tennessee higher education
institutions.

{7) Eleclronic academic fransoripts dalivery to include high school to high school,
high schoof to Tennessee agencies, high school to college, and college to
college.

{8) Electronic assessmeant prep and delivery.

{9) Student and Adult learner resume devetopment capabilities.

(10)  Capabilities to provide or support the delivery of financial aid information on
federal and Tennessee granis, scholarships, work study and student loans
including the capabilites to provide andfor inlegrate electronic applications
associated with each program.

{11)  Capabiiities 1o upload, store, retrieve and update academic and career related
documents.,

The ability to link to external websites andior return pre-determined student support
services and/or program information to the student.

On demand training related to the tools, features, and functionality for regional and
Tennessee tevel users and administrators.



A5

A6,

B.2

Technical Requirements: The Contractor shall provide the following technical requirements:

a. A low cost, interoperable, and commercial off-the-shelf solution that avoids new
development, and laverages new of existing technologies,

b. Compliance with the Children’s Online Privacy Proteclion Act (COPPA),

. %)gipatibiiity and integration with the Ocoupational Employment Statistics Program

d. {Elec?%nicauy supported administration of assessments and accountability as outiined by

the No Child Left Behind (NCLB) Act.

e. Interoperability (easy import, export or integration) with Tennessee student
information systems (district and state level), GEAR UP programs, and other College and
Gareer applications.

f The ability to add and change content, links, and pages to best suit the needs of
Tennessee.
g. The ability to incorporate Tennessee hased information including employment outfook

data to address Tennessee specific needs {i.e. the creation of a College Access Network
page ar a page dedicaled to Tennessee-specific financial aid options),

h. Both standard and ad-hoc reporting on the state, district, and school level with
capabilities of offering aggregated or disaggregated data on system usage, student
portfolios, career interests individually or by groups, academic progress, pre-determined
lesson plans, academic assessments, test and/or exit exam scores.

Timely systemn updates reflecting policy changes at both the federal and state

levels,
i Both on-site and fully hosted software options,
k. 24 x 7 support capabilities,

I Minimum down-time.
m. The Contractor shall renaw the damain name CollegeforTMN.org as required.

At such time as this contract expires and is not renawed, or it is terminated pursyant to the terms
of this contract, the Contractor agrees to transfer all rights to the domain name
“CollegsforTN.org,” o the State. The Contractor shall not be regponsibie for any cosis
associated with the transfer and future renewals if the State chooses to take ownership of the
domain name.

CONTRACT TERM:

This Contract shall be effective for the period commencing on May 1, 2010 and ending on April
30, 2011, The State shali have no obligation for services rendered by the Contractor which are
not perfarmed within the specifled period,

Term Extension. The State reserves the right 10 extend this Contract for an additional periad or
pericds of time representing increments of ng more than one year and z total confract term of no
more than five (§) years, provided that stclan extension of the contract term is effscted prior to
the current, contract expiration date by means of 3 contract amendment. If a term extension
necessitates additional funding beyond that which was included in the original Contract, an



c.2.

C.3.

increase of the State’s maximum fiability will alse be effected through contract amendment, and
shall be based upon payment rates provided in the originat Contract,

PAYMENT TERMS AND CONDITIONS:

Maximum_Liability. In nc event shall the maximum liabifity of the State under this Contract
exceed ONE MILLION ONE HUNDRED NINETY-81X THOUSAND FOUR HUNDRED FIFTY-SIX
DOLLARS ($1,196,456.00). The payment rates in Section (.3 shall constitute the entire
compensation due the Contractor for the Service and ali of the Contractor's obligations hereunder
regardiess of the difficuity, materials or aquipment required. The payment rates include, but are
not limited to, all applicable taxes, fees, overheads, and all other ditact and indirect costs incurred
o to be incurred by the Contractor.

The Contractor is not entitled to be paid the maximum Habflity for any period under the Gontract
or any extensions of the Contract for work not requested by the State. The maximum lability
represents available funds for payment to the Contractor and does not guarantes payment of any
such funds to the Contractor under this Conlract unless the State requests work and the
Contractor performs said work. In which case, the Contractor shall be paid in accordance with
the payment rates detailed in Section G.3. The State is under no obligation to request work from
the Contractor in any specific daflar amounts or to reguest any work at ali from the Contractor
during any period of this Contracl.

Gompensation Firm. The payment rates and the maximum liabillty of the State under this
Contract are firm for the duration of the Contract and are not subject to escalation for any reason
unless amendad,

Payment_Methodology. The Contractor shall be compensated based on the payment rates
herein for units of service authorized by the State in a total amount not to exceed the Contract
Maximum Liability established in Saction C.1,

a, The Contractor's compensation shall be contingent upon the satisfactory completion of
units, milestones, or increments of service defined in Section A.

b. The Confractor shall be compensated for said unils, milestones, or increments of service
based upon the following payment rates:

Service Deseription increment)

Amount {per compensable

May1, 2010 - April 30, 2011

Career Planning and Test Preparation Tools (A.3.9.) $81,250.00 per quarter

High School Flanning Tools (A.3.b.) $33,471.75 per quarter

Coilege Planning Tools {A.3.c.) §84.948.75 per quarter

Financial Ald Planning Tools (A.3.d.) $33.471.75 per guarter

Life-Long Portfolio and Professional Center (A.3.e. and
Adg)

$33,471.75 per quarter

Adult Module (A.3.9) $0.00 {Included with Contract)

Middle Schooi Module (A.3.h.) $32,500.00 per quarter

C.4.

c. The Contractor shall not be compensated for travel time to the primary location of service
provision.

Travel Compensation. The Contractor shall not be compensated or reimbursed for travel, meals,
or lodging.



.5, lgvo?ce Reguirements. The Contractor shalt invoice the State only for completed increments of
service and for the amount stipulated in Section C.3, above, and as required below prior to any
payment,

a,

The Contractor shall submit invoices no more often than quarterty, with all necessary
supporting documentation, to:

Tennessee Higher Education Commission
Suite 1800 - Parkway Towers

404 Jamas Robertson Parkway

Nashville, TN 37243

The Contractor agrees that each invoice submitted shafl clearly and accurately {all
calculations must be extended and totaled correctly} detall the following required
information,

(1) Invoice/Reference Number (assigned by the Contractor);
(2) Invoice Date;
{3} Invoice Period (period to which all invoiced charges are applicabig);

{4} Contract Number (assigned by the State to this Contract);
(%) Account Name: Tennessee Higher Education Commission, GEAR UP TN;
(&) Account/Customer Number {uniquely assigned by the Contractor to the above-
raferenced Account Name);
{7} Contractor Name;
(8) Contractor Federal Employer Identification Number or Social Security Number
(as referenced in this Contract),
{H Contractor Contact (name, phone, and/or fax for the indlvidual to contact with
billing questions);
{10}  Contractor Remittance Address;
(11} Complete ltemization of Charges, which shall detail the following:
i Service or Milestone Description (including name fitle as applicable) of
each service invoiced;
ii. Number of Completed Units, Increments, Hours, or Days as applicable,
of each service invoiced:

i, Applicable Payment Rate {a$ stipulated in Section €.3.) of each sewice
{nvoiced;

iv. Amount Due by Service; and

V. Total Amount Due for the invoice period.

The Contractor understands and agrees that an Invoice to the State under this Contract
ghail:

{1 include only charges for service described in Contract Section A and in

accordance with payment ferms and conditions set forth in Contract Section G;
(2} not include any future work but wil only be submitted for completet service: and
(3) not include sales tax or shipping chargss.

The Contractor agrees that timeframe for payment {and any discounts) beging when the
State is in receipt of sach invoice mesting the minimum requirements above.

The Contractor shall complete and sign a "Substitute W-9 Form” provided to the
Contractor by the State. The taxpayer identification aumber contained in the Substitute
W-9 submitted to the State shall agree to the Federal Employer Identification Number or
Social Security Number referenced in this Contract for the Contractor. The Contractor
shall not invoice the State for services until the State has received this completed form.



C.6.

C.7.

c8

co.

2.1,

D.2.

D.3.

D.4,

D.5.

B.6.

Payment of jnvoice. The payment of the invoice by the State shall not prejudice the State's right
to object to or question any Invoice or matter in relation thereto. Buch paymeant by the State shall
neither be construed as acceptance of any part of the wark or service provided nor as an
approvat of any of the amounts involced thersin,

invoice Reductions, The Contractor's invoice shall be subject to reduction for amounts included
in any invoice or payment theretofore made which are determined by the State, on the basis of
audits conducted in accordance with the terms of this Contract, not fo constitute proper
remuneration for compensable sepvices.,

Redyctions. The State reserves the right to deduct from amouris which are or shall become due
and payable to the Contractor under this or any Contract betwegen the Contracior and the State of
Tennessee any amounts which are or shall become due and payable to the State of Tennessee
by the Contractor,

Automatic Deposits. The Contractor shali complete and sign art "Authorization Agreement for
Automatic Deposit (ACH Credits) Form." This form shall be pravided to the Contractor by the
State. Ongce this form has been completed and submitted to the State by the Contractor ali
payments 1o the Contractor, under this or any other Contract the Contractor has with the State of
Tennessee shall be made by Automated Clearing House (ACH). The Cantractor shall fiot invoice
the State for services until the Contractor has completed this form and submitted it to the State.

STANDARD TERMS AND CONDBITIONS:

Reguired Approvals. The State is not bound by this Contract until it is approved by the
appropriate State officials in accordance with applicable Tennessee State laws and regulafions.

Modification and Amendment. This Contract may be modified only by a wrillen amendment
exesuted by all parties hereto and approved by the appropriate Tennesses State officials in
aceordance with applicable Tennessee State faws and regulations.

Termination for Convenience. The State may terminate this Contract without cause for any
reason. Salid termination shall not be deemed a Breach of Contract by the State. The State shail
give the Conlractor at least ninety (30} days wrilten notice before the effective termination date.
The Contractor shall be entitied to receive compensation for satisfactory, authorized service
completed as of the termination date, but in no event shall the State be liable to the Contractor for
compensation for any service which has not been rendered,  Upon such termination, the
Contractor shall have no right to any actual general, special, incidental, conseqguential, or any
other damages whatsoever of any description or amount,

Termination for Cause. f the Conlractor fails to properly perform its obligations under this
Contract in a timely or proper manner, or if the Contractor violates any terms of this Contract, the
State shall have the right to immediately terminate the Contract and withhotd paymernts in excess
of {air campensation for completed services. Notwithstanding the above, the Contractor shafl not
be relieved of liability to the State for damages sustained by virtue of any breach of this Contract
by the Contractor.

Subcantracting. The Contractor shall not assign this Conlract or enter into a subcontract for any
of the services performed under this Contract without obtaining the prior written approval of the
State. If such subcontracts are approved by the State, they shali contain, at a minimum, sections
of this Contract below pertaining to "Conflicts of Interest,” “Nondiscrimination,” and "Records” (as
identifiad by fthe section headings), Notwithstanding any use of approved subcontractors, the
Contractor shall be the prime contractor and shall be responsible for all work performed.

Gonflicts of Interest. The Contractor warrants that no part of the total Contract Amount shall be
paid directly or indirectly to an employee or official of the State of Tennessee as wages,
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campensation, or gifts in exchange for acting as an officer, agent, emplovee, subcontractor, or
consultant to the Conlractor in connection with any work contemplated or performed relative fo
this Contract.

Nondiserimination, The Contractor hereby agrees, warrants, and assures that no person shall be
excluded from participation in, be denied benefits of, or be otherwise subjecled to discrimination
in the performance of this Conlract or in the employment practices of the Contractor on the
grounds of disability, age, race, color, religion, sex, national arigin, or any olher classification
protected by Federal, Tennessee Stals constitutional, ar statutory law. The Contractor shall,
upon request, show proof of such nondiscrimination and shall post in conspicuous places,
avaitable to ali employees and applicants, notices of nondiscrimination.

Erohibition of lleaal Immigrants. The requirements of Public Acts of 2008, Chapter Number 878,
of the state of Tennessee, addressing the use of itegal immigrants in the performance of any
Contract to supply goods or services to the state of Tennessee, shall be a material proviston of
this Contract, & breach of which shall be grounds for monetary and other penalties, up fo and
including termination of this Contract.

a. The Cantractor hereby attests, cerifies, warranis, and assures that the Contractor shafl
not knowingly utflize the services of an illegal immigrant in the periormance of this
Contract and shall not knowingly utilize the services of any subcontractor who witl utilize
the services of an illegal immigrant in the performance of this Contract, The Contractor
shall reaffirm this attestation, in writing, by submitting to the State a completed and
signed copy of the documant at Attachment REFERENCE A, hereto, semi-annually
during the period of this Contract. Such attestations shall be maintained by the
Cortractor and made available to state officials upon request,

b, Prior to the use of any subcontractor in the performance of this Contract, and semi-
annyally thereafter, during the period of this Contract, the Contractor shalf obtain and
refain a current, written altestation that the subcontracior shall not knowingly utilize the
services of an illegal immigrant fo perform work refative 1o this Gontract and shalf not
knowingly utilize the services of any subcontractor who wilt utilize the services of an
illegal immigrant to perform work relative to this Contract.  Attestations obtained from
such subcontractors shall be maintained by the Contractor and made available to state
officials upon request,

G. The Contractor shall maintain records for all personnel used in the performance of this
Contract.  Said records shall ba subject to review and random inspection at any
reasonable time upon reasonable notice by the State.

d. The Contractar understands and agrees that failure fo compiy with this section will he
subject to the sanctions of Public Chapter 878 of 2006 for acts or omissions ocouring
after its effective date, This law requires the Commissioner of Finance and Administration
to prohibit a contractor from contracting with, or submitting an offer, preposal, or bid to
contract with the Stale of Tennessee to supply goods or services for a period of one vear
after a contractor is discovered to have knowingly used the services of illegal immigrants
during the performance of this Contract.

e. For purposes of this Cantract, “illegat immigrant” shail be defined as any person who is
not either a United States citizen, a Lawiul Permanent Resident, or a person whose
physical presence in the United States is authorized or allowed by the federal
Department of Homeland Security and who, under federal immigration laws andfor
regulations, is authorized to be employed in the LS. or is otherwise authorized to provide
services under the Contract.
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Records. The Contractor shall maintain documentation for alf chiarges under this Contract. The
books, records, and documents of the Contractor, insofar as they relate 1o work performed or
mongy received under this Contract, shafl be maintained for a period of three (3) ull years from
the date of the final payment and shall be subject lo audit at any reasonable time and upon
reasonable notice by the State, the Complrolier of the Treasury, or thelr duly appointed
representatives, The financial statements shall be prepared in accordance with generally
aeeepted accounting principles,

Brevailing Wage Rates. All sontracts for construction, erection, or demalition or to install goods
or materials that involve {he expenditure of any funds derived fram the State require compllance
with the prevailing wage laws as provided in Tennessee Code Annolated, Section 12-4-401 et
seq..

Monitoring.  The Contractor's activities conducted and records maintained pursuant to this
Contract shall be subject to monitoring and evaluation by the State, the Compiroller of the
Treasury, or their duly appointed representatives.

Progress Reports. The Contractor shall submit brief, periodic, progress reports 10 the State as
requested.

Strict Performance. Failure by any parly to this Cantract to insist in any one or more cases upon
the strict performance of any of the terms, covenants, conditions, or provisions of this Contract
shall not be construed as a waiver or relinguishment of any such term, covenant, condition, or
provision. No ferm or condition of this Coniract shali be held to be waived, modified, or deleted
except by a written amendmant signed by the parties hereto.

independent Contractor. The parties hereto, in the petformance of this Contract, shall not act as
employees, pariners, joint venturers, or associates of one another. 1t is exprassly acknowledged
by the parties hereto that such parties are Independent contracting entities and that nothing in
this Contract shall be construed to create an employer/femployes relationship or to allow either to
exercise controt or direction over the manner or method by which the other transacts its business
affairs or provides its usual services. The employees or agents of one party shall not be deemed
or construed to be the employees or agents of the other party for any purpose whatscever.

The Contractor, being an independent contractor and not an employee of the State, agrees fo
carry adequate public Hability and other appropriate forms of insurance, including adequate public
liability and other appropriate forms of insurance on the Contracior's employess, and fo pay all
applicable taxes incident to this Contract.

State Liability. The State shall have no liability except as specifically provided in this Gontract.
Force Majeure. The obligations of the parties to this Contract are subject to prevention by
causes beyond the parties’ control that could nol be avoided by the exercise of due care
including, but not fimited to, natural disasters, riots, wars, epidemics, or any other similar cause.

State and Federal Compliance. The Contractor shall comply with all applicable State and
Federal laws and regulations in the performance of this Contract.

Governing Law. This Contract shall be governed by and construed in accordance with the laws
of the State of Tennessee. The Conlractor agrees that it will be subject to the exclusive
jurisdiction of the courts of the State of Tennesses in actions that may arise under this Contract.
The Contracter acknowledges and agrees lhat any rights or claims against the State of
Tennessee or its employees hereunder, and any remedies arising thersfrom, shall be subject to
and lmited to those rghts and remedies, i any, avaitable under Tennessee Code Annofated,
Sections 9-8-101 through 9-8-407.
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Completeness. This Contract is complete and contains the entire understanding between the
padties relating to the subject matter contained herein, including &l the terms and conditions of
the parties' agreement. This Contract supersedes any and aill prior understandings,
representations, negotiations, and agreements between the parties relating hereto, whether
written or oral.

Severability. If any terms and conditions of this Contract are held to be invalid or unenforceable
as a matter of law, the other terms and conditions hereof shall not be affected thereby and shall
remain in Rull force and effect. To this end, the terms and conditions of this Contract are declared
severable.

Headings. Ssction headings of this Contract are for reference purposes only and shall not be
construed as part of this Contract.

SPECIAL TERMS AND CONDITIONS;

Conflicting Terms and Conditions. Should any of these special terms and conditions conflict with
any other terms and conditions of this Contract, these special terms and conditions shall control.

Communications_and Contacts.  All instructions, notices, consents, demands, or other
communications required or conternplated by this Contract shall be in wiiting and shall be made
by certified, first class mail, return receipt requested and postage prepaid, by overnight courier
service with an assef tracking system, or by EMAIL or facsimile lransmission with recipient
confirmation.  Any such communications, regardiess of method of transmission, shall be
addressed 1o the respective parly at the appropriate mailing address, facsimile number, or EMAIL
address as set forth below or to that of such other party or address, as may be hereafter
specified by wiitten notice.

The State:

Kathleen Tone, Associate Executive Director for P-16 initiatives
Tennessee Higher Education Commission

Suite 1900, Parkway Towers

404 James Robertson Parkway

Nashville, TN 37243

Email: Kathleen. Tone@tn gav

Telephone Number: 615.741.7565

Fax Number: 615.741.2630

The Contractor:

Barbara McDaniel, Regional Sales Director
XAP Corporation

3534 Hayden Ave.

Culver City, CA

90232

bmedaniel@®xan.com

Telephona Number: 251.980.5240

FAX Number: 310.842.9898

All instructions, notices, consents, demands, or other communications shall be considered
effectively given upon receipt or recipient confirmation as may be reguired.

Subject to Funds Availability. The Contract is subjact to the appropriation and availability of State

and/ar Federal funds. In the event that the funds are not appropriated.or are ‘omerwise
unavailable, the State reserves the right to terminate the Contract upon written notice to the
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Contractor.  Said termination shall not be deemed a breach of Contract by the State. Upon
receipt of the written notice, the Contractor shall cease all work associated with the Contract,
Should such an event occur, the Contracter shalt be entitied ta compensation for all satisfactory
and authorized services completed as of the termination date. Upon such termination, the
Contractor shall have no right to recover from the State any ackial, general, special, incidental,
consequential, or any other damages whatsoever of any description or amount.

Confidentiality of Records. Strict standards of confidentiality of records and Information shall be
maintained in accordance with applicable state and federal law. All materiat and information,
regardless of form, medium or method of communication, provided to the Contractor by the State
or acquired by the Contractor on behalf of the State shall be regarded as confidential information
in accardance with the provisians of applicable state and federal law, state and federal rules and
regutations, deparimental policy, and ethical standards. Such confideniial information shall not
be disclosed, and all necessary steps shalf be taken by the Contractor fo safeguard the
canfidentiafity of such material or information in conformance with applicable state and federal
law, state and federal rules and regulations, departmental policy, and ethical standards.

The Contractor's obligations under this section do not apply to information in the public domain,
entering the public domain but not from a breach by the Contractor of this Contract; praviously
hossessed by the Contractor without written obligations to the State to protect it; acquired by the
Contractor without wriflen restrictions against disclosure from a third party which, to the
Contractor's knowledge, is free to disclose the information: independaently developed by the
Contractor without the use of the State’s information: or, disclosed by the State to others without
restrictions against disclosure. Nothing in this paragraph shall psrmit Contractor to disclose any
information that is confidential under federal or state law or regulations, regardiess of whether it
has been disciosed or made available to the Gontractor due to intentional or negligent actions or
inactions of agents of the State or third parties.

It is expressly understood and agreed the abligations set forth in this section shall survive the
termination of this Contract.

Printing Authorization. The Confractor agrees that no publication coming within the jurisdiction of
Tennessee Code Annotated, Section 12-7-101, ef. seq., shall be printed unless a printing
authorization number has been obtained and affixed as required by Tennsssee Code Annofated,
Section 12-7-103 {d).

Prohibited Advertising. The Contractor shall not refer to this Conbract or the Contractor's
relationship with the State hersunder in commercial advertising in such a manner as to state or
imply that the Contractor or the Contractor's services are endorsed, [t is expressly understood
and agreed that the obfigalions set forth in this section shali survive the termination of this
Contract in perpetuity.

Environmental Tobacco Smoke. Pursuant to the provisions of the federal “Pro-Children Act of
1884" and the Tennessee "Children’s Act for Clean Indoor Air of 1995," the Contractor shall
prohibit smoking of tobacco products within any indoar premises in which services are provided
pursuant to this Contract to individuals under the age of eighteen (18) years. The Contractor
shall post “no smoking” signs in appropriate, permanent sites within such premises, This
prohibition shall be applicable during all hours, not just the hours in which children are present.
Violators of the prohibition may be subject to civil penalties and fines. This prohibition shall apply
to and be made part of any subcontract related to this Contract,

Tennessee Consolidated Retirement Systen. The Contractor acknowledges and understands
lhat, subject to statutory exceptions contained In Tennessee Code Annotated, Section 8-36-801,
el. seq., the law governing the Tennessee Consolidated Retirement System {TCRS), provides
that if a retired meraber of TCRS, or of any superseded system administered by TCRS, ur of any
local retirement fund established pursuant to Tennessee Code Annolated, Title B, Chapter 35,

11
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Part 3 accepts state employment, the mamber's retirement allowance fs suspended during the
period of the employment. Accordingly and notwithstanding any provision of this Contract to the
contrary, the Contractor agrees that if it is later determined that the true nature of the workirng
relationship between the Conltractor and the State under this Contract is thatl of
“employee/emplover” and not that of an independent contractor, the Contractor may be required
to repay t0 TCRS the amount of retiremant benefits the Contractor raceived from TCRS during
the period of this Contract,

Voluntary Buyout Program. The Contractor acknowledges and understands that, for a period of
iwo years beginping August 16, 2008, restrictions are imposed on former state employees who
received a State of Tennessee Voluntary Buyout Program (VBP) severance payment with regard
to contracts with slate agencies that parlicipated in the VBP.

a, The State will not contract with either a former state employee who received 4 VBP
severance payment of an enfity in which a former state employee who recelved a VBP
Severance payment or the spouse of such an individual holds a controlling financial
interest,

b. The State may contract with an entity with which a former state amployes who received a
VBP severance payment is an employee or an indepandent contractor. Notwithstanding
the foregoing, the Cantractor understands and agrees that there may be unique business
circumstances under which a retum to work by a former state empioyee who received a
VBP severance payment as an employee or an independent contractor of a State
contractor would not be appropriate, and in such cases the State may refuse Contractor
personnel.  Inasmuch, it shail be the responsibility of the State {o review Contractor
personnel to identify any such issues,

c. Wilh reference to either subsection a. or b. above, a contractor may submil a written
request for a waiver of the VBP restrictions regarding a former state employes and a
contract with a state agency that participated in the VBP, Any such request must be
subrmitted to the State in the form of the VBP Contracting Restriction Waiver Reqguest
format available from the State and the Internet at:
www.state tn.us/finance/rds/ocriwaiver.html.  The determination on such a request shall
be at the sole discretion of the head of the state agency that is 2 Party to this Contract,
the Commissioner of Finance and Administration, and the Commissioner of Human
Resources.

Cwnership of Software and Work Products.

a. Definitions.

{1) “Conlractor-Owned Software,” which shall rmean commercially available software
the rights to which are ownad by Contractor, including but not limited to
commercial “off-the-shelf” software which is not developed using Staie's money
O FESALFCeS,

(2) “Custom-Developed Applicafion Software,” which shall mean custornized
application software developed by Contractor sclely for State,

(3} “Rights Transfer Application Software,” which shall mean any pre-existing
application software owned by Contractor or & third parly, provided to State and
to which Contractar will grant and assign, or will facilitate the granting and
assignment of, all rights, including the source code, to State.

(4) “Third-Party Software,” which shall mean software not owned by the State or the
Contraclior,
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(5} “Wark Product,” which shall mean ail deliverables exclusive of hardware, such as
software, software source code, documentation, planning, ete., that are created,
designed, developed, or documented by the Contractor for the State during the
course of the project using State's money or resources, including Customn-
Developed Application Software, |f the system solution includes Rights Transfer
Application Software, the definition of Work Product shalt also include such
software,

. Rights and Title to the Software

(1) All right, title and interest in and to the Contractor-Owned Software shal) at ail
limes remain with Contractor, subject to any license granted herein,

{2) All right, title and interest in and o the Work Product, and to modifications thereof
made by State, including without limitation all copyrights, patents, trade secrets
and other intellectual property and other proprietary rights embodied by and
arising out of the Work Product, shall belong to State. To the extent such rights
do not automatically belong to State, Contractor hereby assigns, transfers, and
conveys all right, title and interest in and to the Work Produst, including without
fimitation the copyrights, patents, trade secrets, and other intellectual property
rights arising out of or embodied by the Work Product. Contractor shall execlte
any other documents that State or its counsel deem necessary or desirable fo
document this fransfer and/or alfow Stale to register its claims and rights to such
intellectual property rights or enforce them against third parties, and Contractor
shall caoperate fully in the foregoing endeavors.

{3} Alt right, title and interest in and to the Third-Party Software shall at all times
rematn with the third party, subject to any license granted thereby.

G, Nothing in this Contract shall prohibit the Contractor's use for its own purposes of the
general knowledge, skills, experience, ideas, concepts, know-how, and technigues
cbtained and used during the course of providing the services requested under this
Contract,

d. Nothing in the Contract shall prohibit the Contractor from developing for liself, or for
others, materials which are similar to and/or competitive with those that are produced
under this Cantract,

IN WITNESS WHERECF, :

XAP CORPO ATION:U

G Vg S

RAMESH SETHURAMAN, VICE PRESIDENT AND CONTROLLER DATE '

TENNESSEE HIGHER EDUCATION COMMISSION:

[Z”"/,\/K}ﬁ, L S y-37°/0

'RICHARD G. RHODA, EXEGUTIVE DIRECTOR DATE
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ATTACHMENT A

ATTESTATION RE PERSONNEL USED IN CONTRACT PERFORMANCE

SUBJECT CONTRACT NUMBER: 23201-03310
CONTRACTOR LEGAL ENTITY NAME: XAP CORPORATION
FEDERAL EMPLOYER IDENTIFICATION NUMBER:

{or Sociat Security Number) 954610552

The Contractor, identified above, does hereby attest, certify, warrant, and assure
that the Contractor shall not knowingly utilize the services of an illegal immigrant
in the performance of this Contract and shall not knowingly utilize the services of
any subcontractor who will utilize the services of an illegal immigrant in the

performance of th(iic‘.a}mct.

i

av

RAMESH ssfﬁu%m, VICE PRESIDENT AND CONTROLLER

NOTICE: This attestation MUST be signed by anindividuat empowered o contractually bind the Gonlractor. ¥ said individual is not
the chie executive or president, this document shall aitach evidence showing the individual's autherity (o contraclually biad the
Contractor,

zo fro o

BATE OF ATTESTATION



CERTIFICATE OF ASSISTANT SECRETARY

The undersigned, Vanessa Pipes does hereby cartify that she is the fully elected and acting Assistant
Secretary of Xap Corporation, A Delaware Corporation (the “ Corporation”), and does further certify as
follows:

Ramesh Sethuraman, is the Vice president and Controller of Xap Corporation, He is an officer of
the Corporation and is authorized to sign on behalf of the Corporation and bind the Corporation

In Witness whereof, the undersigned has executed this certificate of Assistant Secretary this 2nd
day of April, 2010,

el

Vanessa Pipes
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